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Ross. 

{California  Supreme  Court,  May  6,  1889.) 

Emlnairt  Dofnaln — Dslsgation  of  Power  to  Privata  Individuals. — The  right 
to  exercise  the  power  of  eminent  domain  may  be  delc^jated  by  the  legi^- 
turc  to  private  mdividuals. 

Sams — Conitni,ctlon  of  Railroad — California  Statute. — A  private  individ- 
nal  is  authorized  to  condemn  lands  for  the  construction  of  a  railroad  under 
Cal.  Code  Civ.  Proc.,  \  1338,  which  declares  that  real  estate  may  be  con- 
demned for  public  purposes,  including  the  construction  of  railroads,  and  ' 
I  looi  of  the  Civil  Code  which  provides  "that  tuiv  peraon  may,  without  fur- 
ther  kwisktive  action,  acquire  private  property'  for  any  use  specified  in  5- 
1338  ofthe  Code  of  Civil  Procedure,  either  by  consent  of  the  owner  or  by~ 
proceedings  instituted  for  that  purpose. 

Same — Effeot  of  Constitutional  Provision. — The  provision  of  the  Califor- 
nia Constitution  which  declares  that  compensation  must  be  made  before 
private  property  is  taken  for  public  use,  and  "  that  no  right  of  way  shall  be 
appropriated  to  the  use  of  any  corporation  other  than  municipal  until  full 
compensation  therefor  be  first  made  in  money,"  does  not  prohibit  private 
individuals  from  condemning  the  right  of  way  of  a  railroad,  although  no 
provision  is  made  thereW  for  the  condemnation  of  lands  by  an  individual. 

Same — ConttKutlonal  Provision  Creating  Railroad  Commission. — The  pro- 
vision of  the  California  Constitution  providing  for  a  railroad  commission, 
does  not  preclude  private  individuals  from  constructing  and  operating  raiU 
roads,  although  it  is  in  terms  only  applicable  to  corporations. 

Same — Conttrudlon  of  Railroad  Statutes. — The  fact  that  the  right  to  con- 
struct and  operate  railroads  is  given  by  statute  to  railroad  corporations 
and  the  ri^ht  of  way  therefor  is  Dy  statute  granted  to  them  and  not  to  pri- 
vate individuals,  does  not  prevent  a  private  individual  from  e --' —  •■— 


power  of  eminent  domain  under  a  statute  authorizing  any  person  to  do  so 
for  a  public  purpose. 

Same— Effect  of  Location  of  Line  of  Another  Companjf. — The  ^t  that  the 
general  line  of  the  road  described  in  the  condemnation  j;>roceedm^  was 
first  located  tiy  another  company  and  that  a  part  of  it  had  been  built  by 
such  company,  does  not  prevent  a  person  or  company  from  condemning, 
lands  not  actually  used  in  its  construction. 

Same — Necessity  of  Fences  and  CattJe  Quards- — If  the  answer  in  condem- 
aation  proceedings  fails  to  aver  that  fences  and  cattle  guards  are  necessary, 
the  failure  of  the  court  to  find  upon  such  question  is  not  error. 

Appeal  from  Superior  Court,  Lassen  County. 

Action  by  Charles  Moran  and  others,  partners  of  the  firm 
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of  Moran  Brothers,  for  the  condemnation  of  a  right  of  way 
acro!^  certain  lands  belonging  to  A.  E.  Ross.  Deiendant  ap- 
peals from  a  judgment  for  the  plaintiffs,  assessing  the  damages 
at  $260. 

Goodwin  &  Davis  for  appellant. 

Spencer  6*  Baker  for  respondents. 

Works,  J. — Action  to  condemn  lands  for  the  right  of  way 
of  a  railroad,  brought  by  the  respondents  as  partners.  Judg- 
ment for  the  plaintiff.  Motion  for  a  new  trial  denied.  De- 
fendant appeals. 

The  main  contention  of  the  appellant  is  that  the  right  to 
condemn  real  estate  for  railroaa  purposes  can  only,  be  exer- 
cised by  corporations,  and  that  proceedings  for  that 
^""•"""  purpose  cannot  be  maintained  by  private  individu- 
(oldBH  **  ^'  "^^^  right  of  eminent  domain  is  inherent  in  the 
laadi.  state,  and  not  conferred  by  the  constitution,     i 

Wood,  Ry.  Law,  §  223  ;  Cooley,  Const.  Lim.,  647 ; 
Mills,  Em- Dom.  §  i.  But  the  power  of  the  state  to  condemn 
land  for  public  uses  must,  in  the  main,  be  exercised  by  agents ; 
and  for  tnat  reason  this  power  may  be  delegated  by  the  leg- 
islature of  the  state  either  to  corporations  or  indiviauals  who 
act  as  such  agents,  and  under  legislative  control.  Mahoney 
V.  Spring  Val.  Water  Works,  52  Cal.  161 ;.  i  Wood,  Ry.  Law, 
§223;  Cooley,  Const.  Lim.  653,  666;  /«  r^  Kerr,  42  Barb. 
(N.  Y.),  119;  Tide  Water  Canal  Co.  v.  Archer,  9  Gill  &  J. 
(Md.),  479;  Beekman  v.  Saratoga  &  S.  R.  R.  Co.,  3  Paige  (N. 
Y.),  44;  Whiteman  v.  Wilmington  &  S.  Co.,  2  Harr(Del.), 
514;  Mills,  Em.  Dom.  §  13.  Whether  an  improvement  is  of 
sufficient  importance  to  justify  the  exercise  of^the  right  of  emi- 
nent domain  is  a  question  for  the  legislature  to  determine, 
subject  only  to  the  requirement  that  such  improvement 
shall  be  for  the  public  benefit,  and  not  for  private  pur-  ■ 
poses.  Mahoney  v.  Spring  Val,  Water  Works,  52  Cal. 
161;  Cooley,  Const.  Lim.  657;  i  Wood  Ry.  Law,  §  224; 
Beekman  v.  Saratoga  &  S.  R.  Co.,  3  Paige  (N.  Y.),  44;  Mills 
Em.  Dom.  §§  10,  22.  Railways  are  a  species  of  public  high- 
ways, and  as  such  have  uniformly  been  held  to  be  public  im- 
provements  to  which  the  right  of  eminent  domain  attaches, 
although  they  may  be  constructed  by  private  corporations  or 
individuals,  and  operated  for  the  emoluments  to  be  derived 
therefrom  by  the  operators.  Mills  Em.  Dom.g  14;  i  Wood, 
Ry.  Law,  §  266;  San  Francisco  A.  &  S.  R.  Co.  v.  Caldwell, 
31  Cal.  368.  This  right  of  eminent  domain  need  not  be  spe- 
cially granted  in  every  instance,  but  may  be  delegated  by 
general  laws  to  everj'  person  who  shall  comply  with  the 


Diiiitizecty  Google 


CONDEMNATION   BV    PKIVATE   INDIVIDUALS.  3 

terms  upon  which  the  right  is  given,     i  Wood,  Ry.  Law,  g 
224. 

The  question  presented  in  this  case,  therrfore,  is  whether 
the  privilege  of  exercising  this  right  has  been  delegated,  in 
this  state,  to  individuals  as  well  as  to  corporations. 
The  Code  of  Civil  Procedure  provides  for  what  ^'•«"™»-  , 
purposes  real  estate  may  be  condemned,  among  SJ^^Jt** 
which  is  that  of  railroads.  Code  Civil  Proc.  §  1238.  itM. 
And  the  terms  upon  which  the  right  may  be  en- 
forced, and  the  manner  in  which  it  shall  be  exercised,  are 
provided  for  in  the  following  sections.  Id.  §§  1241,  1263, 
The  Civil  Code  provides :  "  Any  person  may,  without 
further  legislative  action,  acquire  private  property  for  any 
use  specified  in§  1238  of  the  Code  of  Civil  Procedure,  either 
by  consent  of  the  owner  or  by  proceedings  had  under  the  pro- 
visions of  title  7,  part  3,  of  the  Code  of  Civil  Procedure ;  and 
any  person  seeking  to  acquire  property  for  any  of  the  uses 
mentioned  in  such  title  is  '  an  agent  of  the  state,  or  a  '  person 
in  charge  of  such  use,'  within  the  meaning  of  those  terms,  as 
used  in  such  title.  This  section  shall  be  in  force  from  and 
after  the  4th  day  of  April,  1872."  Civil  Code,  §  1001.  These 
provisions  of  the  Codes,  taken  together,  confer  upon  private 
individuals  the  right  of  eminent  domain  in  this  class  or  cases, 
in  plain  and  unequivocal  terms. 

But  counsel  for  appellant  contend  that  under  §  14,  art.  1,  of 
the  constitution  of  tnis  state  the  right  can  only  be  exercised 
by  two  classes  of  persons,  viz.,  municipal  and  pri- 
vate  corporations.     The  section  of  the  constitution  ESMtorcom. 
referred  to  provides :  "  Private  property  shall  not  rtit«tiom«i 
be  taken  or  damaged  for  public  use  without  just  J^[^^" 
compensation  havmg  been  first  made  to  or  paid  pro**rtT. 
into  court  for  the  owner,  and  no  right  of  way  shall 
•  be  appropriated  to  the  use  of  any  corporation  other  than  mu- 
nicipal, until  full  compensation  therefor  be  first  made  in  mon- 
ey, or  ascertained  and  paid  into  court  for  the  owner,  irrespec- 
tive of  any  benefit  from  any  improvement  proposed  by  such 
corporation,  which  compensation  shall  be  ascertained  by  a 
jury,  unless  a  jury  be  waived,  as  in  other  civil  cases  in  a  court 
of  record,  as  shaU  be  prescribed  by  law."     Their  position,  as 
we  understand  it,  is  that  this  is  a  "  disabling  provision,"  and 
contemplates  the  taking  of  rights  of  way  by  tne  two  classes 
of  persons  named  and  those  only.     The  first  clause  of  the  sec- 
tion :  "  Prfvate  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation  having  been  first  made 
to  or  paid  into  courtfor  the  owner,"  appliestoall  persons,  and 
is  in  entire  harmony  with  the  provisions  of  the  Codes  above 
■cited.    The  latter  clause  applies  to  private  corporations,  and 
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imposes  upon  them  an  additional  requirement.  The  argument 
of  counsel  amounts  to  simply  this :  The  constitution  provides 
that  a  right  cannot  be  exercised  by  a  corporation  except  upon 
certain  conditions ;  therefore  it  cannot  be  exercised  by  a  pri- 
vate individual  at  all.  This  seems  to  us  to  be  entirely  illogi- 
cal and  without  force.  The  constitution  does  not  assume  to 
provide  for  what  uses  or  purposes  private  property  may  be 
condemned,  nor  by  whom.  These  matters  are  left  entirely 
to  the  legisiature,  to  be  determined  and  regulated  by  statute, 
and  the  Codes  contain  ample  provision  therefor. 

But  it  is  said  that  §  22,  art.  12,  of  the  constitution,  provid- 
ing for  a  railroad  commission,  is  only  applicable  to  corpora- 
tions, and  therefore  private  individuals  cannot  con- 
CMiflutiom.  struct  and  operate  such  roads.  II  the  section  re- 
'}^~f"^_  ferred  to  were  confined  to  corporations,  the  conclu- 
FMdMMMit.  sion  contended  for  would  not  follow;  but  in  our 
rtra.  judgment  the  control  of  the  railroad  commission, 

as  provided  for,  is  not  confined  to  corporations.  It 
extends,  by  its  terms,  to  railroad  corporations  and  "  transpor- 
tation companies."  This  should  be  construed  to  extend  the 
supervision  of  the  commission  to  all  persons  engaged  in  the 
business  of  transportation,  whether  as  corporations,  joint-stock 
companies,  partnerships,  or  individuals;  and  so  it  has  been 
construed  by  legislative  enactment.  The  act  organizing  and 
defining  the  powers  of  the  board  of  railroad  commissioners 
provides:  "The  term  'transportation  companies'  shall  be 
deemed  to  mean  and  include :  First,  all  companies  owning  and 
operating  railroads  (other  than  street  railroads)  within  this 
state ;  second,  all  companies  owning  and  operating  steamships 
engaged  in  the  transportation  of  freight  or  passengers  from 
and  to  ports  within  this  state  ;  M/ri/,  all  companies  owning  and 
operating  steamboats  used  in  transporting  freight  or  passen- 
gers upon  the  rivers  or  inland  waters  of  this  state.  The '  com- 
pany,' as  used  in  this  act,  shall  be  deemed  to  mean  and  include 
corporations,  associations,  partnerships,  trustees,  agents,  as- 
signees and  individuals."  St.  1880,  pp.  45,48,  ^  14.  Thusthe 
power  and  supervision  of  the  railroad  commission  has  been  ex- 
tended to  all  persons  owning  and  operating  railroads,  whether 
the  section  01  the  constitution  referred  to  has  that  effect  or  not. 
Theiact  that  the  right  to  construct  and  operate  railroads 
is  given  by  statute  to  railroad  corporations,  and  the  right  of 
way  therefor  is  granted  to  them  by  statute,  is  re- 
ij««-  lied  upon  as  supporting  the  appellant's. position. 
*•  This  argument  is  much  like  the  other.  The  claim 
*"  is  that  because  the  right  is  expressly  given  by  stat- 
ute to  corporations  it  cannot  be  exercised  by  any 
one  else,  unlew  the  right  is  conferred  in  the  same  way.     But 
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this  does  not  follow.  A  corporation  is  a  creature  of  legisla- 
tion. Its  rights,  powers,  and  duties  are  conferred  and  denned 
by  statute.  Without  such  statutory  authority  it  could  not 
exist,  or  transact  any  business.  This  is  not  so  of  a  private  in- 
dividual. He  may  construct  and  operate  a  railroad  on  his 
own  land,  or  on  the  land  of  another,  without  statutory  license. 
If  the  necessity  of  condemning  the  lands  of  another  arises,  in 
order  to  construct  the  road,  he  must  have  constitutional  or 
statutory  authority  to  entitle  him  to  proceed.  This  authority 
is  given  him  in  express  terms,  as  we  have  seen,  by  the  Codes. 
The  cases  of  Mahoney  v.  Spring  Val,  Waterworks,  52  Cal. 
161,  and  Southern  Pac.  R.  Co.  v.  Raymond,  53  Cal.  223,  are 
relied  upon  by  the  appellant  as  sustaimng  his  position.  There 
is  language'in  the  former  of  these  cases  to  the  effect  that  a 
proceeding  to  condemn  lands  for  the  purposes  Of  waterworks 
could  only  be  commenced  and  contmued  by  a  corporation, 
but  a  decision  of  that  question  was  not  necessary  to  a  decision 
of  the  case,  and  it  is  quite  clear  that  it  was  not  carefully  consid- 
ered, if  considered  at  all,  and  no  authority  is  cited,  or  reason 
advanced  in  support  of  such  a  doctrine.  The  latter  case  does 
not  bear  upon  the  question  presented  here.  The  point  made 
there  was  that  worlt-shops  for  repairing  and  safely  keeping 
the  cars  and  locomotives  of  a  railroad  were  not  part  of  such 
railroad,  or  a  public  use,  and  therefore  g  1238  of  the  Code  of 
Civil  Procedure  did  not  authorize  the  condemnation  of  land 
upon  which  to  erect  such  buildings.  This  court  held  that  the 
use  for  which  the  land  was  sought  to  be  condemned  was  with- 
in §  1238,  and  as  a  reason  for  so  holding  it  was  stated  that 
railroad  companies  were  authorized  by  other  sections  of  the 
Code  to  construct  such  buildings  as  a  necessary  part  of  their 
roads. 

The  defendant  offered  to  prove  that  the  general  line  of  the 
road  described  in  the  complaint  was  first  located  by  a  certain 
railroad  corporation,  and  tnat  a  part  of  it  had  been 
built  by  said  company.  The  evidence  was  excluded,  ^J^^"''?*' 
and  this  is  urged  as  error.     There  was  no  error  „ii,^° 
ID  this  ruHng.    The  mere  fact  that  some  one  had  at 
some  time  in  the  past  located  the  line  of  the  road,  and  had 
actually  built  on  such  line  on  a  'different  part  thereof  from  that 
for  which  the  respondents  were  seeking  to  condemn,  i^as  im- 
material. 

It  is  also  claimed  that  the  court  failed  to  hnd  upon  the  issue 
as  to  the  necessity  forfences  and  cattle-guards  along 
and  upon  defendant's  lands.    The  court  did  find  """MMto 
the  cost  of  good  and  sufficient  fences  on  each  side  J^^^^ni*M. 
of  the  road,  and  of  cattle-guards,  but  not  whether  the 
same  were  necessary  or  not.     In  this  respect  the  findings  are 
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like  the  answer,  which  failed  to  allege  that  such  fences  and 
cattle-guards  were  necessary.  As  no  such  issue  was  made  by 
the  answer,  the  failure  to  find  upon  it  was  not  error.  Judg- 
ment and  order  denying  new  trial  affirmed. 

We  concur:  Beattv,  C.  J.;  McFarland,  J.;  THORNTON,. 
J.;  Sharpstein,  J. ;  Patterson,  J. 


Mobile  &  Girard  R.  Co.  ei  al. 


K\Js.^KViK  Midland  R.  Co. 

(Alabama  Supreme  Court,  July  17,   1889.) 

Eminent  DomaJp— Cond«mnatlon  of  Property  of  Rkilroed  Comptny — Al«. 
twma  Confthution^Naoauity. — The  provisions  of  the  Alabama  Declaration 
of  Rights,  S  34,  "that  the  exercise  of  the  right  of  eminent  domain  shall 
never  be  abridged,  nor  so  construed  as  to  prevent  the  general  assembly 
from  taking  the  property  and  franchises  of  incorporated  companies,  and 
sabjectingtnem  to  public  use,"  and  "that  the  general  assembly  may  bylaw 
secure  to  persons  or  corporations,  the  right  ofway  over  the  lands  of  other 
persons  or  corporations,  and  by  general  laws  provide  for  and  regulate  the 
exercise  by  persona  and  corporations  o£  the  rights  herein  reserved  "  are 
simply  declaratory  of  the  rule  of  the  common  law;  and  a  general  statute 
authorizing  the  condemnation  of  lands  necessary  for  right  of  way.  must  be 
construed  aa  authorizing  the  appropriation  of  property  of  another  corpora- 
tion formed  for  a  public  purpose  only  when  reasonably  essential  to  the  con- 
struction of  the  second  rc^  by  the  only  practicable  route  between  its 
termini. 

8ama — Reaaonibia  Naoaxity — Coct  of  Construction. — In'  determining 
whether  it  is  reasonably  essential  to  the  construction  of  a  second  railroad 
by  the  only  practicable  route  that  it  should  be  allowed  to  condemn  part  of 
the  right  of  way  of  a  railroad  already  constructed,  the  cost  of  construction 
without  condemning,  the  property  of  the  first  road  must  be  taken  into  ac- 
count, and  if  such  'cost  is  so  much  greater  than  when  the  right  of  wajr  is 
condemned  as  to  clearly  outweigh  and  sensibly  exceed  the  mjury  which 
proximately  results  to  the  road  ^ready  constructed,  a  right  of  way  over  the 
latter  road  may  be  appropriated. 

Appeal  from  Probate  Court,  Pike  County. 
John  Peabody,  Norman  6"  Son,  and  Roquemore,   White  &  Mc- 
Ktnete  for  appellant. 

A.  A.  Wiley  and  Tompkins  &•  Troy  tor  appellees. 

Clopton,  J. — This  appeal  is  taken  from  a  decree  of  the  pro- 
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bate  court  of  Pike  county,  condemning  a  part  of  the  right  of 
way  of  the  Mobile  &  Girard  Railroad  Company, 
on  proceedings  instituted  by  appellee.    The  con-  *** 

test  is  between  corporations,  and  involves  the  authority  of  a 
railroad  company,  incorporated  under  the  general  laws,  to 
take,  by  condemnation  proceedings,  the  property,  or  any  part 
of  another  corporation,  already  devoted,  by  legislative  au- 
thority,  to  a  public  use.  The  Mobile  &  Girard  Railroad  Com- 
pany was  incorporated  in  1846  by  an  act  ot  the  general  assem- 
bly, and  acquired  the  right  of  way  condemned  under  authority 
conferred  by  the  act  of  incorporation.     The  Alabama  Mid- 


land Railway  Company  was  organized  under,  and  possesses 
the  powers  granted  by,  the  general  laws  providing  for  the  in- 
corporation of  railroad  companies.     Importance  attaches  to  the 


Questions  presented  by  the  proceedings  and  order  of  con- 
emnation  brought  for  review  in  view  of  the  advancement  of 
public  improvements  and  the  development  of  the  industrial 
and  mineral  resources  of  the  state,  so  largely  dependent  on 
the  railroads  constructed  and  those  projected^  which,  passing 
at  a  period  not  remote,  through  its  entire  territory,  will  of 
necessity  intersect,  run  parallel  to  a  greater  or  less  extent, 
and  concentrate  at  places,  present  and  prospective  railroad 
centers,  where  the  ways  of  entrance  may  be  restricted.  But, 
however  important  in  material  aspects,  their  importance  should 
not  be  permitted  to  obscure  the  necessity,  for  the  preserva- 
tion of  the  rights  of  private  property,  of  keeping  persons  or 
corporations  invested  with  the  extraordinary  power  of  dis- 
possessing others  of  their  property  by  an  enforced  sale,  within 
the  strict  limits  of  the  delegated  authority.  A  relaxation  of 
the  rule  against  corporations  would  form  a  basis  of  subsequent 
departures  in  cases  of  individuals.  Public  and  private  inter- 
ests require  that  the  line  of  authority  shall  be  clearly  and  dis- 
tinctly marked,  and,  if  deemed  insufficient  to  meet  the  prob- 
able  exigences  of  the  future,  the  remedy  rests  with  the  law- 
making power.  What  autbprity,  and  to  what  extent,  shall 
be  delegated  is  a  question  for  the  legislature ;  what  has  been 
delegated,  a  question  for  the  court. 

Section  24  of  the  declaration  of  rights  declares  "that  the  ex- 
ercise of  the  right  of  eminent  domain  shall  never  be  abridged, 
nor  so  construed  as  to  prevent  the  general  assem- 
bly from  taking  the  property  and  franchises  of  in-  KminHt do- 
corporated  companies,  and  subjecting  them  to  pub-  ""j*— C"*""- 
lic  use,  the  same  as  individuals.     But  private  prop-  '"i™  '"*" 
erty  shall  not  be  taken  or  applied  for  public  use, 
unless  just  compensation  be  first  made  tnerefor,  nor  shall  pri- 
vate property  be  taken  for  private  use,  or  for  the  use  of  cor- 
porations other  than  municipal,  without  the  consent  of  the 
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owner ;  provided,  however,  that  the  general  assembly  may  by  * 
law  secure  to  persons  or  corporations  the  right  of  way  over 
the  lands  of  other  persons  or  corporations,  and  by  general 
laws  provide  for  and  regulate  the  exercise  by  persons  and 
corporations  of  the  rights  herein  reserved,,  but  just  compen- 
sation shall  in  all  cases  be  first  made  to  the  owner."  The  sec- 
tion does  not  profess  to  grant,  but  simply  recognizes,  a  right 
which  existed  prior  to  the  constitution  as  an  incident  of  sov- 
ereignty, and  is  declaratory  of  the  doctrine  that  the  property 
and  franchises  of  corporations  are  held  subject  to  the  eminent 
domain  the  same  as  tne  property  of  individuals.  Its  purpose 
is  to  reserve  in  the  general  assembly,  as  the  conservator  of 
the  public  welfare,  unabridged  and  unimpaired,  the  exercise 
of  an  existing  right,  and  to  prevent  a  construction  discrimi- 
nating in  favor  of  corporations.  The  office  of  the  proviso 
is  to  authorize  the  legislature,  by  delegating  the  power  of 
condemnation  or  otherwise,  to  secure  to  persons  or  corpora- 
tions the  right  of  way  over  the  lands  of  others,  and  to  provide 
for  and  regulate,  by  general  laws,  the  exercise  of  the  right. 

The  government  cannot  be  coerced  to  grant  the  privilege 
of  exercising  this  prerogative  power  to  any  citizen,  company 
or  corporation.  It  is  only  granted  when  the  public  welfare 
will  be  promoted  or  conserved  by  the  grant.  It  cannot  be 
exercised  or  granted  in  aid  of  any  interest  that  is  not  public ; 
and,  when  part  of  this  sovereign  power  is  granted  to  a  rail- 
road corporation,  it  is  not  solely  nor  chiefly  that  the  corpor- 
ation may  be  aided  thereby.  It  is  alone  for  the  actual  or  sup- 
posed benefit  to  the  public  that  this  grant  is  or  can  be  made. 
True,  the  railroad  corporation  may,  and  probably  will,  be 
benefited  by  the  grant.     If  it  were  not  for  this  prospective 

frofit,  such  stupendous  enterprises  would  not  be  undertaken, 
t  is  on  these  reciprocal  benefits  and  burdens  that  the  whole 
theory  of  the  inviolability  of  corporate  franchises  rests.  The 
use  to  the  public  is  the  increased  facility  of  travel  and  trans- 
portation. This  is  the  public  use  which  arms  the  sovereignty 
with  the  power  to  grant.  The  labor  and  expense  incident  to 
the  construction  of  the  railroad  are  the  consideration  on  which, 
independent  of  constitutional  or  statutory  provisions,  the  fran- 
chise has  been  adjudged  to  be  irrevocable.  But  the  power 
of  eminent  domain  is  not  exhausted  by  any  grant  it  may  make, 
though  accepted  and  acted  on.  Bemg  granted  for  the  pub- 
lic welfare,  it  may  be  revoked  or  modified  whenever  the  pub- 
lic good  requires  it.  The  public  good  being  the  pole  star, 
whenever  that  object  or  desideratum  will  be  best  accom- 
plished by  retaking  or  withdrawing  the  whole  or  a  part  of 
the  franchise  granted,  the  sovereignty  will  not  stay  its  hand,  but 
will  again  assert  itself,  if  the  public  welfare  demand  it.    To 
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that  grand  aim  of  all  good  government  all  mere  private  enter- 
prises or  exclusive  channel  of  commerce  must  yield. 

The  power  of  the  general  assembly  to  take  the  property 
and  franchises  of  incorporated  companies,  and  to  apply  them 
to  other  public  use  deemed  more  important,  upon 
just  compensation  being  first  made,  is  conceded.  J"*"  *•«>■- 
Appellants'  contention  is  that  the  authority  has  not  ,™r8^r 
been  delegated  to  railroad  companies  organized  un- 
der the  g;eneral  laws,  and  that  jurisdiction  to  condemn  such 
Koperty  and  franchises  has  not  been  conferred  on  the  pro- 
te  court.  The  contention  brings  for  construction  the  gen- 
eral laws,  which  should  be  construfed  in  the  light  of  well  set- 
tled rules.  A  delegated  power  to  take  private  property  for 
public  use  can  be  exercised  only  so  far  as  the  authority  ex- 
tends, either  in  express  terms  or  by  clear  implication.  Stat- 
utes delegating  the  paramount  right  of  eminent  domain  must 
be  strictly  construed,  and  the  authority  strictly  pursued  in 
the  manner  prescribed.  They  are  not  to  be  extended  by  ini- 
plication  further  than  is  necessary  to  accomplish  their  general 
purpose  :  but  not  so  literally  construed  as  to  defeat  the  man- 
ifest objects  of  the  legislature.  /«  re  City  of  Buffalo,  68  N. 
Y.  167;  Mills, Em.  Dom. §46;  i  Wood,  Ry.  Law, §224.  The 
authority  of  the  appellee  to  take  the  portions  of  the  right  of 
way  of  appellants  condemned  is  claimed  under  §  1580,  Code 
l886,  which  confers  on  railroad  companies  incorporated  un- 
der the  general  laws  power  to  acquire  and  hold,  by  gift  or 
purchase,  or  in  payment  of  subscriptions  for  stock,  or  by  con- 
demnation in  the  mode  prescribed  by  law,  such  lands  as  may 
be  necessary  for  a  way  and  right  of  way,  not  exceeding  100 
feet  in  width  throughout  the  entire  length  of  the  road.  Sec- 
tions 3207  to  J2i8,  mclusive,  prescribe  the  mode  of  condem- 
nation.  The  jurisdiction  of  the  probate  court  is  claimed  un- 
<ler  §  3207,  which  provides:  "  Any  corporation  organi2ed  un- 
der the  laws  of  the  state,  or  any  person  or  association  of  per- 
sons  proposing  to  take  lands,  or  to  acquire  an  interest  or 
easement  therein,  for  any  uses  for  which  private  property 
may  be'  taken,  may,  if  there  be  no  other  mode  of  proceeding 
prescribed  by  law,  apply  to  the  court  of  probate  of  the  coun- 
ty in  which  such  lands,  or  a  material  portion  thereof,  may  be 
situate,  for  an  order  of  condemnation  thereof  for  such  uses." 
By  express  terms  the  statutes  give  authority  to  acquire  by 
condemnation  proceedings  only  those  kinds  of  property  which 
are  included' in  the  comprehensive  and  generic  term  "land." 
The  term  is  used  in  the  constitution  and  the  statutes  in  its 
broad  signification,  and  comprehends  the  right  of  way  of  a 
railroad  corporation.  As  a  general  proposition  it  may  be 
said  that  railroad  companies  organized  under  the  general 
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laws  are  authorized  by  the  statutes  to  acquire  by  condemna- 
tion the  right  of  way  of  another  corporation,  when  essential 
to  the  accomplishment  of  their  principal  purposes,  or  when 
there  is  space  for  the  tracks  of  parallel  roads  without  obstruct- 
ing the  use  of  the  same.  The  statutes  have  been  so  construed, 
and  to  that  construction  we  adhere,  Anniston  &  C.  R,  Co. 
V.  Jacksonville,  G.  &  A.  R.  Co.,  82  Ala.  297  ;  East  &  West  R. 
Co.  V.  East  Tennessee.  V.  &  G.  R.  Co.,  75  Ala.  275,  22  An).& 
Eng.  R.  Cas.  81. 

The  general  terms  in  which  the  authority  is  granted  are 
qualified  and  limited  by  the  operation  and  intervention  of 
other  controlling  princijJes.  There  must  be  no  material  in- 
terference or  obstruction  of  the  free  and  reasonably  necessary 
use  by  the  company  whose  right  of  way  is  taken  of  the  fran- 
chise to  which  it  is  subject,  /n  re  City  of  Buffalo,  supra,  Foi^ 
GER,  J.,  says:    "In  determining  whether  a  power  generally 

fiven  is  meant  to  have  operation  upon  lands  already  devoted 
y  legislative  authority  to  a  pubUc  purpose,  it  is  proper  to 
consider  the  nature  of  the  prior  public  work,  the  public  use 
to  which  it  is  applied,  the  extent  to  which  that  use  would  be 
impaired  or  diminished  by  the  taking  of  such  part  of  the  land 
as  may  be  demanded  for  the  subsequent  public  use.  If  both 
uses  may  not  stand  together  with  some  tolerable  interference 
which  may  be  compensated  for  by  damages  paid  ;  if  the  lat- 
ter use,  when  exercised,  must  supersede  tne  former — it  is  not 
to  be  implied  from  a  general  power  given,  without  having  in 
view  a  tnen  existing  and  particular  need  therefor,  that  the 
legislature  meant  to  subject  lands  devoted  to  a  public  use  al- 
ready in  exercise  to  one  which  might  thereafter  arise.  A  leg- 
islative intent  that  there  should  be  such  an  effect  will  not  b« 
inferred  from  a  gift  of  power  made  in  general  terms." 

The  settled  rule  is  that  the  legislative  intent  to  grant  au- 
thority to  one  railroad  to  take  and  condemn  a  franchise  of 
another  must  appear  in  express  terms,  or  must  arise 
"^^T*"'''"  from  necessary  implication  founded  on  an  existing 
uU.*"""  ^'^^  particular  need.  No  room  for  doubt  or  uncer- 
tainty must  be  left.  Should  the  general  assembly 
empower  a  company  to  construct  a  railroad  between  desig- 
nated and  fixed  terminal  points,  and  to  accomplish  this  ob- 
ject it  becomes  necessary  to  take  the  franchises,  or  any  part 
of  another  corporation,  power  to  do  so  arises  from  necessary 
implication,  the  presumption  being  that  the  legislature  deemed 
the  later  use  the  more  important,  and  of  greater  public  bene- 
fit. The  implication  rests  on  the  general  rule  that  the  grant 
of  power  to  do  a  particular  thing  of  a  pubHc  nature  carries 
with  it  implied  authority  to  do  all  that  is  necessary  to  accom- 
plish the  principal  and  general  purpose.     Whether  such  im- 
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plication  arises  in  favor  of  railroad  companies  incorporated 
under  the  general  laws,  the  corporators  themselves,  and  not 
the  legislature,  fixing  the  terminal  points,  it  is  unnecessary  to 
decide.  If  the  purposes  for  which  the  Alabama  Midland  Rail- 
way Company  was  incorporated  can  be  reasonably  accom- 
plished, and  every  power  granted  in  the  general  terms  of  the 
statutes  can  be  exercised,  without  materially  impairing  the 
usefulness  of  the  right  of  way  condemned  as  a  franchise,  im- 
plication of  authority  does  not  necessarily  result.  The  stat- 
utes above  referred  to  confer  all  the  authority  to  take  private 
property,  whether  of  persons  or  corporations,  that  exists  in. 
railroad  companies  organized  under  the  general  laws.  Au- 
thority to  take  the  franchises  or  any  part  of  another  corpora- 
tion is  not  given  in  express  terms,  except  so  far  as  necessary 
to  cross  or  mtersect  another  railroad,  and,  if  not  necessarily 
implied,  it  does  not  exist.  Inre  Boston  &  A.  R.Co.  53  N.  Y. 
574;  Milwaukee  &  St.  P.  R.  Co.  v.  City  of  Faribault,  23  Minn.- 
197. 

A  franchise  to  acquire,  hold  and  use  land  for  a  right  of  way 
is  in  its  very  nature  exclusive,  that  the  privileges  and  powers 

S anted  in  respect  to  its  use  may  be  fully  exercised, 
ispossession  of  property  subject  to  the  use  of  a  cmiM««»- 
franchise,  and  in  actual  use,  is  to  all  intents  depri-  *■"  "V*  ■•* 
vation  of  the  right  to  exercise  the  franchise  as  to  'J^_ 
such  property ;  tantamount,  in  its  legal  effect,  to 
the  taking  of^the  franchise  pro  tanto.  We  adopt  the  rule  as 
stated  in  i  Wood,  Ry.  Laws,  §  229 :  "  One  public  corporation 
cannot  take  the  lands  or  franchises  of  another  public  corpor- 
ation in  actual  use  by  it,  unless  expressly  authorized  to  do  so- 
by  the  legislature  ;  but  the  lands  of  such  a  corporation  not  in 
actual  use  may  be  taken  by  another  corporation  authorized 
to  take  lands  for  its  use  in  invitum,  whenever  the  lands  of  an 
individual  may  be  so  taken,  subject  to  the  qualification  that 
there  is  a  necessity  therefor ;"  with  the  modification,  in  order 
to  avoid  misunderstanding,  that  the  authority  may  be  implied 
in  a  proper  case,  and  the  use  must  be  reasonably  requisite  to 
the  free  exercise  of  the  franchise:  not  for  the  mere  purpose 
to  prevent  the  exercise  of  the  right  of  eminent  domain.  This 
rule  furnishes  the  boundary  of  the  delegated  authority  to  take, 
which  is  actual  use  of  the  property  by  the  adversary  corpor- 
ation, and  the  reasonable  necessity  of  its  use  to  the  safe,  proper 
and  convenient  management  of  the  corporate  business,  and 
the  accomplishment  of  the  purposes  of  its  creation.  Taking 
the  property  must  not  materially  diminish  or  impair  the  use- 
fulness of  a  franchise  in  exercise.  As  a  general  rule,  a  cor- 
E oration,  to  whom  the  right  of  eminent  domain  is  delegated, 
aving  the  right  to  locate  the  line  of  its  road  between  the  ter- 
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minal  points,  has  also  the  correlative  right,  to  some  extent,  to 
select  the  lands  to  be  taken.  But  the  discretion  mast  be  rea- 
sonably  exercised,  so  as  to  cause  as  little  damage  as  is  prac- 
ticable ;  and,  if  abuse  in  the  selection  is  made  apparent,  the 
court  before  whom  the  proceeding  is  pending  should  inter- 
fere to  control  the  discretion  and  prevent  the  abuse  by  refus- 
ing an  order  of  condemnation.  New  York,  C.  &  H.  R.  R. 
Co.  ».  Metropolitan  Gaslight  Go.,  63  N.  Y.  326 ;  6  Am.  &  Eng. 
Encyc.  Law,  541. 

According  to  the  rule  stated  above,  the  liability  of  any  por- 
tion of  the  right  of  way  of  the  Mobile  &  Girard  Railroad 

Company,  though  not  In  actual  use,  to  condemna- 
iiccMdir  foF  tion  for  the  use  of  tlje  Alabama  Midland  Railway 
*J"*""""  Company,  is  subject  to  the  quahfication  of  a  neces- 
qJa^. '      sity  therefor.     It  would  be  difficult  to  lay  down 

any  specific  rule  as  to  the  measure  of  the  necessity 
of  suflicient  scope  to  include  all  cases.  It  may  be  observed 
generally  that  "  necessary,"  in  this  connection,  does  not  mean 
an  absolute  or  indispensable  necessity,  but  reasonably  requisite 
and  proper  for  the  accomplishment  of  the  end  in  view  under 
the  particular  circumstances  of  the  case.  On  the  evidence 
there  is  little  room  for  doubt  that  the  route  selected  by  the  Ala^ 
bama  Midland  Railway  Company  to  get  into  the  city  of  Troy 
and  out  to  the  west  is  the  most  practicable,  if  not,  in  its  proper 
sense,  the  only,  practicable  route.  The  contention  arises  at 
the  point  where  the  line  selected  enters  the  right  of  way  of 
the  Mobile  &.  Girard  Railroad  Company  near  the  corporate 
limits  of  the  city.  To  go  out  of  Troy  by  the  proposed  route 
it  is  necessary  to  cross  the  roadbed  of  the  latter  company 
from  the  west  to  the  east  side,  either  at  the  point  now  pro- 
posed or  at  a  point  designated  on  the  map  as  ^  27,  or  near 
thereto.  The  real  controversy  is  whether  the  Alabama  Mid- 
land Railway  Company  shall  locate  its  road  on  the  west  or 
on  the  east  side  of  the  Mobile  &  Girard  Railroad.  The  con- 
troversy  arises  on  the  facts  that  no  part  of  the  right  of  way 
on  the  west  side  is  in  actual  use.  On  the  east  side  there  is  a 
side  track  running  from  the  main  track  to  some  fertilizer 
works  situated  on  the  east  line  of  the  right  of  way.  The  road 
of  the  Alabama  Midland  Railway  Company,  if  located  on  the 
east  side,  would  cross  this  side  track  diagonally,  which  is  in 
daily  use.  By  an  amendment  of  the  petition,  and  by  the  order 
of  the  court,  this  side  track  is  excepted  from  condemnation, 
but  the  condemnation  extends  up  to  the  track  on  each  side. 
Under  these  circumstances  it  is  incumbent  on  the  applicant 
to  show  a  necessity  for  the  location  of  its  road  over  the  right 
of  way  on  the  east  side ;  that  is,  that  the  route  on  the  west 
side  is  not  practicable  under  the  rules  we  proceed  to  state. 
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When  the  cost  of  right  of  way,  the  labor  and  expense  of 
constructing  a  roadbed  so  as  to  be  convenient  and  safe,  and 
the  completion  of  the  road  on  a  particular  line  of  survey  are 
not  disproportioned  to  the  benefit  likely  to  accrue,  then  the 
route  is  practicable.  In  electing  between  two  or  more  routes 
regarded  practicable,  expensiveness  of  acquisition  and  con- 
struction, and  interference  with  or  obstruction  to  other  rights 
of  property  or  franchises  must  be  taken  into  consideration. 
If  the  advantages  to  the  petitioner  for  the  condemnation  of  " 
one  route  over  another  practicable  route  (the  public  welfare 
being  in  equipoise)  do  not  clearly  outweigh  the  antagonistic 
rights  and  interests  it  proposes  to  invade,  then  the  right  of 
condemnation  is  not  made  out,  and  condemnation  should  be 
withheld.  So  far  as  the  element  of  expensiveness  may  enter 
into  the  consideration  as  to  the  practicability  of  the  route  on 
the  west  side  of  the  Mobile  &  Girard  Railroad,  the  rule  for 
this  case  may  be  stated  as  follows :  If  the  cost  of  construction 
on  the  west  side,  with  the  attendant  circumstances,  is  so  much 
greater  than  on  the  east  side  as  to  clearly  outweigh  and  sen- 
sibly exceed  the  injury  which  would  proximately  result  to  the 
Mobile  &  Girard  Railroad  Company  from  crossing  the  side 
track  alluded  to,  (the  question  of  competition  for  the  business- 
of  the  fertilizer  works  being  eliminated  from  the  considera- 
tion), then  it  would  be  proper  to  condemn  the  right  of  way 
on  the  east  side  in  the  manner  sought  by  the  petition  as  last 
amended ;  if  otherwise,  condemnation  should  be  withheld, 
unless  the  route  on  the  west  side  is  shown  to  be  impracticable 
on  account  of  other  considerations.  This  rule  of  election  ap- 
plies specially  to  cases  in  which  one  corporation  seeks  to 
acquire  and  occupy  a  part  of  the  right  of  way  or  other  fran- 
chise of  another  corporation  of  older  ore;anization. 

The  evidence  set  forth  in  the  record  does  not  show  the  im- 
practicability of  the  route  on  the  west  side  under  the  rules 
we  have  stated.  Under  the  circumstances  of  this  case,  the 
inquiries  should  be  specially  directed  to  the  question  of  ex- 
pensiveness, and  the  safety  and  practicability  of  the  necessary 
crossings  to  pass  from  the  west  to  the  east  side.  Under  these 
rules,  the  order  of  condemnation  is  reversed,  and  case  re- 
manded, that  the  controverted  question  may  be  retried  on  the 
petition  as  it  now  stands,  and  further  proof^adduced  as  to  the 
impracticability  of  the  route  on  the  west  side,  in  respect  to 
the  elements  of  consideration  herein  suggested,  or  the  applica- 
tion mav  amend  the  petition  if  deemed  advisable. 

Reversed  and  remanded. 

tmtiwnt  DemtJn — Power  to  Condomn  Propwty  of  RaJtroMl  Company. — 
In  appeal  of  Sharon  Railway,  Pa.,  Sup.  Ct.,  Oct.  39, 1 888,  the  court  heU,. 
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that  land  once  appropriated  by  a  railroad  company  to  public  use  under  the 
right  of  eminent  domain,  cannot  afterwards  oe  appropriated  by  another 
company  to  the  same  use,  except  in  case  of  absolute  necessity — a  necessity 
so  absolute  that  without  it  the  grant  to  the  second  railway  would  be  de- 
feated.    PaXSON,  J.,  who  delivered  the  opinion  of  the  court,  said : 

"  This  case  is  ruled  by  Pittsburgh  Junction  R.  Co.'s  Appeal,  28  Am.  & 
Eng.  R.  Cas.  266.  In  tha.t  case  the  Junction  Railroad  Company  sought  to 
pass  through  the  yard  of  the  Allegheny  Valley  Railroad  Company,  in  the 
city  of  Pittsburgh,  and  in  doing  so  attempted  to  appropriate  a  slip  of  land 
2+  feet  wide  between  Forty-third  and  Forty-seventn  streets.  The  case  was 
referred  to  a  master,  and  upon  the  hearing  an  attempt  was  madeto  change 
the  location  upon  the  theory  that  it  was  a  case  of  grade  crossing.  This 
was  precisely  what  was  done  below  in  the  case  in  hand.  The  defendant, 
the  bharpsviUc  Railroad  Company,  located  abranch  of  its  road  through  the 
yard  of  the  Sharon  Railway,  appealed,  and  filed  its  bond  in  the  usuaTman- 
ner  to  secure  the  damages.  The  appellant  then  filed  this  bill  in  the  court 
below  to  restrain  the  appellee  from  so  appropriating  its  land.  When  the 
case  came  on  for  a  hearine  the  appellee  had  changed  its  location,  but  still 
passing  through  appellants  yard,  and  claimed  the  right  to  lay  its  tracks 
upon  the  line  thus  jiewly  appropriated,  and  for  which  it  had  not  ^iven  bond 
with  security,  as  required  by  the  act  of  assembly.  To  meet  this  difficulty 
it  was  attempted  to  turn  it  into  a  case  of  grade  crossing.  That  it  is  not  a 
case  of  grade  crossing  is  too  plain  for  argument.  It  requires  but  a  glance 
at  the  plans  and  exhibits  to  see  that  the  primary  object  of  the  appellee  was 
to  appropriate  appellant's  lands,  and  that  the  crossing  was  a  mere  incident. 
The  equitable  powers  of  the  court  of  common  pleas,  as  conferred  by  the 
second  section  of  the  act  of  June  19,  1871,  in  regard  to  railroad  crossing, 
cannot  be  invoked  in  such  a  case  as  this.  By  a  railroad  crossing,  within 
that  act,  is  meant  such  a  crossing  only  as  appropriates  no  part  of  the  land 
of  the  corafKiny  whose  track  is  to  be  crossed  to  the  exclusive  use  of  the 
company  seeking  to  cross.  The  question  before  the  master  and  the  court 
below  was  whether  the  appellee  had  the  right,  for  its  own  convenience  and 
benefit,  to  appropriate  a  considerable  portion  of  the  yard  of  the  appellant. 
It  is  true  the  prayer  for  relief  in  the  plaintiff's  bill  is  in  the  alternative : 
that,  if  the  defendants  cannot  be  restrained  from  constructing  their  road 
through  plaintiff's  yard,  the  court  may,  by  its  decree,  define  the  terms  and 
conditions  upon  which  said  defendants  may  be  permitted  to  cross.  It  is 
also  true  that  the  plaintiff  offered  evidence  before  the  master  that  a  line 
could  be  made  that  would  do  less  injury  to  plaintiff  than  the  route  indi- 
cated. This,  however,  was  in  rebuttal  of  defendants'  evidence  tending  to 
show  that  the  route  proposed  was  the  only  one  reasonably  practicable. 
Besides,  the  defendants'  prayer  referred  to  a  crossing  merely,  and  not  to 
an  appropriation  of  their  yard. 

'■'The  land  in  question  was  acquired  by  the  appellant  company  in  entire. 
good  faith,  several  years  before  this  controversy  commenced,  for  the  pur- 
poses of  a  yard.  I  do  not  understand  this  fact  to  be  disputed.  It  is  true 
the  learned  judge  below  was  of  opinion  that  a  portion  of  the  tracks  in  the 
yard  were  not  constructed  until  about  the  time  this  bill  was  filed,  and  that 
•the  primary  purpose  in  their  construction  was  to  obstruct  the  building  of 
defendants'  branch,'  We  cannot  adopt  this  finding  in  the  sense  in  which 
the  court  below  put  it.  The  delay  in  building  these  tracks  is  accounted 
for  by  the  poverty  of  the  company.  The  master  distinctly  finds  the  fact 
that  the  land  was  acquired  by  appellant  in  1874  and  1875,  'for  the  purpose, 
and  with  the  intent,  of  locating  its  distributing  yard  there  for  the  accom- 
modation of  the  business  of  its  road  and  branches,  and  the  land  so  ac- 
quired is  conveniently  located,  well  suited,  and  necessary  to  enable  the 
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plaintiff  company  to  economically  and  exited ttiously  carry  on  its  pursuits 
and  prospective  business.'  Under  such  circumstances,  the  precise  time 
when  its  tracks  in  the  yard  were  laid  is  not  material.  We  have' then  the 
finding  of  the  master,  based  upon  ample  testimony,  that  the  land  in  ques- 
tion was  acquired  by  the  appellant  company  for  the  uses  of  its  road,  and 
that  the  same  is  necessary  therefor.  Can  it  now  be  taken  by  another  cor- 
poration for  the  same  or  a  similar  use  f  It  certainly  cannot  be  done  for  the 
mere  convenience  or  profit  of  the  latter.  To  justify  such  taking  there 
must  be  a  necessity, — '  a  necessity  so  absolute  that  without  it  the  grant  it- 
self will  be  defeated.  It  must  also  be  a  necessity  that  arises  from  the  very 
nature  of  things  over  which  the  corporation  has  no  control.  It  must  not 
be  created  by  the  company  itself  for  its  own  convenience,  or  for  the  sake 
of  economy.  PennsylvaniaR.Co.'s  Appeal,  93  Pa.  St.  150;  3Am.&Ene. 
R.  Cas.  Sp7-  To  the  same  effect  is  Pittsburgh  Junction  R.  Co.'s  Appeal, 
supra.  I  will  not  stop<o  discuss  or  vindicate  this  rule.  It  is  settled  law,  , 
and  rests  upon  sound  principles.  The  cases  of  Western  Pennsylvania  R. 
Co.,  99  Pa- St.  155,  4  Am.  &  Eng.  R.  Cas.  191,  and  Northern  Cent.  R.  Co.'s 
App^,  103  Pa.  St.  621,  have  no  application.  They  were  cases  of  grade 
crossings,  under  the  act  of  1871, 

"If  there  is  any  absolute  necessity  for  the  appropriation  of  plaintiff's 
yard  by  the  defendant  company  it  has  not  been  shown.  Certainly,  its  fail- 
ure to  so  appropriate  it  will  not  defeat  its  grant,  or  the  purpose  for  which 
it  was  chartered.  The  master  finds :  '  We  have  already  seen  that  the  de- 
fendant company  has  constructed  the  railroad  contemplated  at  the  time 
its  charter  was  obtained  from  a  point  of  connection  with  the  plaintiff  com- 
pany in  the  borough  of  Sharpsville  to  Wilmington  Junction  in  Lawrence 
county.  There  is  no  necessity,  therefore,  to  prevent  a  failure  of  its  char- 
tered purpose,  that  it,should  be  allowed  to  take  complainant's  land.  The 
only  purpose  it  has  in  view  in  desiring  to  construct  a  branch  to  Sharon  is 
that  It  may  carry  its  own  freight  to  and  from  the  Sharon  furnaces,  and  the 
furnace  of  Boyle,  Rawle  &  Co.,  instead  of  receiving  it  from,  or  turning  it 
over  to,  the  plaintiS  company,  as  the  case  may  be.'  Granted  that  the  de- 
fendant company  has  the  power  to  build  the  branch,  and  that  the  same 
would  be  convenient  and  even  profitable,  it  cannot  be  said  that  its  con- 
struction was  the  primary  purpose  for  which  it  was  chartered,  or  that  its 
^lure  to  do  so  will  destroy  its  grant.  The  branch  is  but  an  incident  to 
the  main  object  of  the  company,  and  it  cannot  pursue  the  incident  to  the 
destruction  of  the  rights  of  other  parties.  Land  once  appropriated  by  a 
railroad  company  to  public  use,  under  the  right  of  eminent  domain,  can- 
not afterward  be  appropriated  by  another  company  to  the  same  use,  ex- 
cepting in  a  case  of^absolute  necessity.  Such"  necessity  does  not  appear  in 
this  case. 

"  The  learned  master  says,  near  the  conclusion  of  his  report :  '  Under  the 
facts,  therefore,  as  they  were  developed  in  this  case,  and  as  they  have  been 
found,  and  the  principles  of  law  applicable  thereto,  the  master  is  of  the 
opinion  that  the  defendant  company  cannot  be  allowed  to  construct  its 
branch  railroad  through  the  plaintiff  company's  yard,  as  located  at  grade, 
and  would  recommend  a  decree  to  that  effect. '  Had  the  master  stopped 
here,  there  would  have  been  no  room  for  criticism.  But  at  this  point  he 
appears  to  have  turned  the  case  into  one  of  grade  crossing,  and  proceeds 
to  locate  defendant's  road  through  plaintiff's  yard,  under  the  act  of  1 87 1 , 
under  the  impression  that  plaintiff's  bill,  while  denying  the  right  of  the  de- 
fendant to  construct  its  branch  line  as  located  through  the  land  of  the 
plaintiff,  yet  seems  also  to  recognize  a  right  in  the  defendant  to  construct 
said  line,  provided  it  can  be  done  without  materially  interfering  with  plaint- 
iff's franchises.  We  do  not  so  understand  the  bill.  The  eighth  paragraph 
thereof  avers  '  that  there  is  no  engineering  or  other  necessity  for  crossing 
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compUinant's  railroad  tracks  as  proposed  by  defendants,  or  for  cutting  into, 
or  in  any  manner  interfering  with,  the  embankment  or  slopes  of  your  ora- 
tor's railroad  hereinbefore  complained  of,  but  it  is  entirely  practicable  to- 
avoid  said  yard  and  said  ^rade  crossings,  and  to  avoid  in  any  manner  in- 
terfering with,  or  trespassing  on,  your  orator's  railroad  or  property. ' 

"  1  see  nothing  in  the  bill  to  sustain  the  view  taken  by  the  master  upon 
this  point.  The  alternate  prayer  for  relief  certainly  cannot  commit  the 
[daintifi  to  this  view,  nor  can  tne  evidence,  offered  by  plaintitf  to  show  that 
another  location  through  its  yard  would  do  less  damage  than  the  one  lo- 
cated, be  treated  as  a  recognition  of  defendant  s  right  to  construct  its  road 
through  plaintiff's  yard.  The  true  issue  was  not  whether  the  defendant's 
route  would  do  plaintiff  the  least  injury ;  not  whether  the  defendant  could 
cross  at  grade,  or  by  an  overhead  track,  but  whether  it  had  the  right  to 
appropriate  plaintiff's  land  at  all,  "This  issue  was  lost  sight  of  by  the  court 
below,  and  to  some  extent  by  the  master.  The  faq^  were  accurately  and 
'carefully  found  by  the  master.  The  court  below  reversed  him,  but  without 
materially  interfering  with  his  finding  of  facts.  We  see  nothing  in  the 
case  to  lead  us  to  doubt  their  accuracy.  The  master  had  the  witnesses 
face  to  face  before  him.  He,  moreover,  was  upon  the  ground  and  exam- 
ined it,  in  connection  with  the  plans,  with  mtich  care.  Upon  the  facts  as 
found  by  him  we  are  all  of  the  opinion  that  the  injunction  should  have 
been  awarded.  The  decree  is  reversed,  at  the  costs  of  the  appellant,  and  it 
is  ordered  that  an  injunction  issue  as  prayed  for  in  the  plaintiff's  bill. " 

Condemnation  of  Corporata  Property  and  Franchlie*. — See  Sioux  City  & 
D.  M.  R.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  (C.  C),  15  Am.  &  Eng;  R.  Caa. 
150;  Chicago&N.  wTR.  Co.  T/.  Chicago  &E.  R.  Co.  (111.),  25 /i.  158:  Bal- 
timore a  O.  R.  Co.  V.  North  (Ind.),  23  It.  36,  note,  43 :  '«  re  New  York. 
L.  4  W.  R.  Co.  (N.  Y.),  23  16. 43,  note,  51 ;  Philadelphia  &  G.  F.  P.  R.  Co.'a 
Appeal  (Pa.).  20/*.  I,  note,  8;  Prospect  Park  &  C.  I.  R.  Co.  v.  Williamson 

S.  Y.),  14  /*.  34,  note,  41 ;  Alexandria  &  F.  R.  Co.  i.  Alexandria  A  W.  R. 
.  (Va.),  10  Id.  23,  note,  31 ;  Baltimore  &  O.  R.  Co.  v.  Pittsburg,  W.  &  K. 
R.  Co.  (W.  Va.),  10  lb.  444;  Pennsylvania  R.  Co.'s  Appeal  (Pa.),  3  16.  507, 
note,  521 ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Chicago  &  ^.l.  R.  Co.  (111.),  2 16. 
440:  Northern  Pac.  R.  Co.  v.  St.  Paul.  M.  &  m:  R.  Co.  (C.  C),  1  /*.  12. 

Condemnation  of  Railroad  Property  for  Crosiings,  etc. — Illinois  Cent.  R, 
Co.  w.  Chicago,  B,  &N.  R.  Co.  (III.),  30  Am.  &  Eng.  R.Cas.  287,  ntrte,  294; 
Pittsburg  Junction  R.  Co.'s  Appeal  (Pa.),  38  lb.  266,  note,  270 ;  Toledo,  A. 
A.  &N.M.  R.  Ca  w.  Detroit,  L.  &  N.  R.  Co.  (Mich,),  28  16.  280;  Johnson 
w.  Fiwport  &  M.  R.  Co.  (ill.),  24  /*.  266,  note,  270;  Chicago  &  W.  I.  R. 
Co.  V.  Englewood  C.  R.  Co.  (Ill),  23  lb.  56,  note,  60;  California  Southern 
R.  Co.  V.  Southern  Pac.  R.  Co.  (Ca!.),  ao  /*.  309,  note,  313;  Chicago  A  A. 
R.  Co.i'.Joliet,  L.  &A.  R.  Co,  (111,)  14/^62,  note.  76 :  Pennsylvania  R. 
Co.  V.  Baltimore  *  O.  R.  Co.  (Md.),  14 16.  70 ;  Denver  &  R.  G.  R.  Co.  v. 
Denver  &S.  P.  R.  Co.  (Colo.),  14/^83;  Lehigh  Val.  R. Co,  *,  Dover  4  R. 
R.  Co.  (N.  j.),  14 16.  87. 
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Barre  R.  Co.  v.  Montpelier  &  White  River  R.  Co. 

Same  v.  Granite  R.  Co. 
Granite  R.  Co.  v.  Barre  R.  Co. 

{Vervumt  Supreme  Court,  May  30,  1889.) 

Conrtruetlttn — EffMtyOf  Filing  Surveys— Purahutof  Surv«y«l  l-MHtt  by 
Sceend  Cempanyr-^Whcn  a  ntilroad  company  has,  pursuant  10  the  Ver- 
mont statute,  made  the  necessary  surveys  far  the  location  of  its  route,  and 
caused  the  location  of  its  road,  signed  by  a  majority  of  its  directors,  defin- 
ii^  thecourses,  distances  and  boundaries  of  the  same  in  each  town  through 
which  it  passes,  to  be  recorded  in  the  respective  town  clerks'  offices  of  said 
towns,  it  acquires  such  a  right  to  construct  its  road  as  cannot  be  defeated 
by  the  purchase  hy  another  railroad  company  of  the  selected  lands  after 
the  date  of  the  filing  of  such  surveys  but  before  the  damages  have  been 


made  and  filed  pursuant  to  the  Vermont  statute,  gives  to  the  company  a 
r%ht  to  the  landseelected,  which  is  preferable  to  the  right  acquired  by 
another  railroad  company  under  an  unrecorded  contract  for  the  purchase 
of  the  same  lands  entered  into  previously  to  the  filinff  of  such  survey. 

Eminent  Domain — Richtof  WayAcrotsSldetrackt. — When  a  railroad  com- 
pany has.  under  an  agreement  with  the  owners  of  adjoining  property,  laid 
nde  tracks  upon  the  lands  of  such  owners  for  the  accomm^ation  of  their 
bu«ness,  but  without  acquiring  any  title  to  the  land  upon  which  such 
tracks  are  constructed,  the  side  tracks  become,  as  in  a  question  with  an- 
other railroad  desiring  to  construct  its  track,  part  of  the  railroad,  confer- 
ring the  same  rights  upon  the  first  company  as  the  main  line. 

bmo — Coflitruotion  of  Side  Tracks  Under  Revocable  Lloens*. — As  in  a 
question  with  a  company  desiring  to  construct  its  road,  the  fact  that  the 
tracks  are  constructed  upon  lands  pursuant  to  a  revocable  license  from  the 
owner,  does  not  confer  upon  such  second  company  the  power  to  condemn 
a  right  of  way  across  Buch  side  tracks. 

Mm* — Condemnation  of  Railroad  Property — Convenience, — The  fact  that 
the  condemnation  of  part  of  the  lands  of  a  railroad  company  would  be  a 
convenience  to  a  second  company  and  would  enable  it  to  avoid  a  sharp 
curve,  is  not.  sufficient  to  warrant  such  second  company  in  appropriating 
such  lands  under  the  power  of  eminent  domain. 

Petitions  by  the  Barre  R,  Co.  against  the  Montpelier  & 
White  River  and  Granite  R,  Co.  to  determine  the  points  of 
connection  and  crossing  of  the  respective  railroads,  and  cross- 
petition  by  the  Granite  R.  Co.  against  the  Barre  R.  Co.,  pray- 
ing that  the  same  relief  maybe  given  to  it. 

5.  C.  SkuTtUff  forpetitioner. 

B,  F.  Fifield  and  Ctv.  W.  Wing  for  defendants, 

Veazey,  J. — The  decision  of  the  contention  between  these 
39  A.  &  E.  R,  Cm.— 3 
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two  railroad  companies,  viz.,  the  Barre  Company  and  the 
Granite  Company,  as  to  which  is  entitled  to  build 
a  railroad  on  the  line  of  the  recorded  surveyed  lo- 
cation of  the  Granite  Company  on  the  Burnham  meadow, 
depends  upon  the  construction  to  be  ^iven  to  those  statutes 
of  Vermont  which  provide  for  the  taking  and  condemnation 
of  land  for  railroad  purposes. 

Chapter  157,  R.  L.,provideB  that  a  railroad  corporation  may 
lay  out  its  road,  not  exceeding  five  rods  wide,  and  may  pur- 
chase or  otherwise  take  lands  necessary  for  making  its  railroad ; 
that  it  may  cause  such  examination  and  surveys  for  the  pro- 
posed  railroad  to  be  made  as  are  necessary  to  the  selection  of 
the  most  advantageous  route,  and  may  enter  upon  lands  of  a 
person  for  such  purpose ;  that  before  it  commences  proceed- 
ings for  the  purpose  of  acquiring  title  to  real  estate,  or  an  in- 
terest therein,  it  shall  cause  the  location  of  its  road,  signed  by 
a  majority  of  its  directors,  defining  the  courses,  distances,  and 
boundaries  of  the  same  in  each  town  through  which  it  passes, 
to  be  recorded  in  the  respective  town  clerks'  office  of  said 
towns.  Then  follows  §  3359,  R.  L.,  which  provides  that  "when 
a  railroad  corporation  has  not  acquired,  by  gift  or  purchase, 
land,  real  estate,  or  property,  taken  or  required  for  the  con- 
struction of  its  road,  and  if  the  parties  do  not  agree  as  to  the 
price  of  such  lands  and  other  property,"  two  judges  may  ap- 
point commissioners  to  determine  the  damages,  etc.,  under 
the  provisions  of  §  3364,  and  it  is  upon  the  payment  of  the 
damages,  or  deposit  of  the  same  as  tnerein  specified,  that  the 
company  is  "deemed  to  be  seised  and  possessed  of  the  Land" 
appraised  by  the  commissioners. 

On  the  9th  of  April  the  Granite  Company,  having  previously 
completed  its  surveys  for  its  proposed  railroad,  caused  the 

same  to  be  recorded,  as  provided  in  the  sections  of  • 
'*''*  the  statutes  alluded  to,  and  thereafter  proceeded 

with  due  diligence  to  have  the  damages  to  the  owner  of  the 
Burnham  meadow,  as  the  same  appeared  in  the  land  records 
of  Barre,  across  which  the  surveyed  location  extended,  ap- 
praised by  commissioners,  and  deposited  the  amount  pursuant 
to  the  statutes.  On  the  loth  of  April  (the  next  day)  tne  Barre 
Company  took  a  deed  of  substantially  the  same  land  from  the 
owner,  Mr.  Burnham,  which  the  Granite  Company  had  thus 
located  upon.  This  deed  was  taken  in  fulfiUment  of  a 
written  agreement  of  Buriiham  to  sell  one  Morse,  in  trust  for 
the  Granite  Company,  "any  land  necessary  for  the  construc- 
tion" of  its  proposed  railroad,  and  it  was  taken  before  the 
Granite  Company  had  obtained  an  appraisal  of  land  damsiges, 
and  deposited  the  amount  thereof.  This  written  agreement 
to  sell  was  not  recorded,  and  the  Granite  Company  had  no 
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notice  of  it  before  the  recording  of  its  survey.  Many  other 
facts  appear  in  the  commissioner's  report.  The  foregoing  is 
perhaps  sufficient,  in  order  to  make  the  claim  of  the  respective 
companies  plain,  which  is  that  each  obtained  priority  of  right 
to  the  same  land  for  its  railroad. 

The  Barre  Company  says — First,  that  its  purchase  of  land 
waspriorto  the  recording  of  the  Granite  Company's  survey, 
and  this  by  virtue  of  the  said  contract  to  self;  and,  second, 
that,  if  subsequent,  it  is  sufficient,  because  it  was  before  the 
"Granite  Company  had  paid  or  deposited  the  land  damages, 
and  so  became  entitled  under  the  statute  to  the  seizin  and 
possession  of  the  land.  The  Granite  Company  says  that, 
having  taken  the  statutory  initial  step  to  obtain  seizin  and 
possession,  and  continued  with  reasonable  diligence,  about 
which  no  question  is  made,  it  could  not  be  ousted  by  the 
Barre  Company's  subsequent  purchase,  and  insists  that  the 
purchase  must  "be  treated  as  subsequent. 

The  question  is  new  in  this  state.  It  has  been  decided  in 
other  states,  and  always,  so  far  as  the  cases  show  which  coun- 
sel have  submitted,  or  that  I  have  found,  in  favor 
of  the  Granite  Company's  contention.  A  late  case  V^J[^^ 
is  Rochester,  H.  &  L.  R.  Co.  v.  New  York,  L.  E.  & 
W.  R.  Co.,  35  Am.  &  Eng.  R.  Gas.  267,  decided  by  the  court 
•of  appeals  of  New  York  in  June,  1888,  and  it  was  there  held 
that,  when  the  initial  steps  pointed  out  by  the  statute  were 
taken,  there  only  remained  for  the  company  to  acquire, 
through  purchase  or  through  proceedings  m  invitum,  the 
right  of  way  overthe  lands  through  which  the  line  of  route 
had  been  surveyed.  The  initial  steps  which  the  New  York 
statute  provided  were  the  making  and  filing  of  a  map  and 
profile  of  the  route  intended  to  be  adopted,  and  giving  cer- 
tain written  notice  to  all  occupants  of  tne  land  affected.  The 
-court  then  said  :  "Clearly,  there  is  involved  in  these  provi- 
sions the  intention  of  the  legislature  that,  after  the  initial  pro- 
ceedings have  been  taken  which  the  statute  points  out  as  the 
first  action  of  the  new  corporation,  the  lands  over  which  the 
company's  route  is  located  shall  be  subjected  to  the  right  of 
the  company  thereafter  to  construct  thereon.  *  •  *  This 
right  to  locate  its  line  of  road  at  its  election  is  delegated  to 
the  corporation  by  the  sovereign  power,  as  is  the  right  sub- 
sequently to  acquire  in  invitum  the  right  of  way  from  the 
land-owner.  *  *  *  When,  therefore,  a  corporation  has 
made  and  filed  a  map  and  survey  of  the  Hne  of  route  it  intends 
to  adopt  for  the  construction  01  its  road,  and  has  given  the 
required  notice  to  all  persons  affected  by  such  construction 
*  *  *  in  our  judgment  it  has  acquired  the  right  to  con- 
struct and  operate  a  railroad  upon  such  line,  exclusive  in  that 
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respect  as  to  all  other  railroad  corporations,  and  free  from  the- 
interference  of  any  party.  By  its  proceedings  it  has  im- 
pressed upon  the  lands  a  lien  in  favor  of  its  right  to  construct, 
which  ripens  into  title  through  purchase  or  condemnation 
proceedings.  We  could  not  hold  otherwise  without  intro- 
ducing confusion  in  the  execution  of  such  corporate  projects 
and  without  violating  the  obvious  intention  of  the  legisla- 
ture." 

The  decisions  in  New  Jersey  and  Pennsylvania,  and  other 
states,  have  been  the  same.  Indeed,  1  have  not  found,  and 
do  not  think  there  is,  a  judicial  decision  or  utterance  to  the 
contrary.  In  Pierce  on  Railroads  the  author  says:  "The 
prior  right  to  particular  land  attaches  to  the  company  which 
first  actually  surveys  and  adopts  a  route,  and  files  its  survey 
according  to  law,"  Page  157.  See.also,  2  Wood.  Ry.  Law, 
§  237,  p.  744,  note  I,  ana  page  750.  The  numerous  author- 
ities touching  this  question  are  there  cited  by  these  authors. 
But  it  is  said  that  where  this  rule  has  obtained,  the  land- 
owner can  recover  his  damages  as  soon  as  the  location  is  made 

and  recorded,  which  is  not  the  rule  in  this  state, 
nuagafm-  This  is  true  in  some  states,  and  may  be  in  all  where 
"IrtiTtrL-  *^®  courts  have  held  as  above  shown ;  but  in  no 
ituiup  instance  have  I  found  this  fact  alluded  to  as  a  rea- 
i«iiuthB4.  son  for  the  ruling.  In  no  case  is  it  held  that  this 
•"■"■  initial  step  constitutes  aright  to  the  land  as  against 

the  owner.  In  ail  the  states  there  are  further  pro- 
visions, as  in  our  state,  for  the  appraisal  proceedings,  and 
completing  the  establishment  of  the  right  to  the  land.  The 
filing  and  recording  of  the  survey  is  nowhere  spoken  of  as 
other  than  the  initial  step  to  the  obtaining  of  tne  ultimate 
right.  The  right  of  the  railroad  company  thereunder  is  no 
greater  as  against  the  land-owner  in  ttiose  states  where  the 
land-owner  may  proceed  to  enforce  his  claim  for  damages 
upon  filing  and  recording  the  survey,  than  in  our  state.  The 
reason  for  the  ruling  is  expressed  in  the  quotation,  supra, 
from  the  New  York  case  first  cited,  viz.,  the  legislative  intent. 
Under  its  franchise  the  railroad  company  may  select  its  loca- 
tion between  the  terminal  points,  (the  location  can  be  deter- 
mined only  upon  careful  examination  and  expensive  surveys,) 
and  then  tne  statute  prescribes  that  this  must  be  recorded  in 
the  respective  town  clerks"  offices  before  the  company  may 
commence  proceedings  for  the  purpose  of  acquiring  title  to 
the  land,  or  an  interest  therein.  Those  proceedings  necessa- 
rily extend  over  sevei'al  days.  Can  it  be  fairly  inferred  that 
the  l^islature  intended  by  the  provision  for  record  that  it 
should  have  no  protective  power  as  against  another  railroad 
company  stepping  in  and  buying  the  very  land  thus  selected^ 
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and  thereby  thwart  the  action  thus  taken,  and  practically  get 
the  benefit  of  the  expense  incurred  ?  Such  construction  could 
serve  no  beneficial  purpose,  but  would  tend  to  promote  con- 
fusion, strife,  and  the  seeking  of  undue  advantage.  It  is  to 
be  kept  in  mind  that  the  question  here  is  not  between  the  rail- 
road company  and  land-owner,  but  between  the  two  railroad 
companies.  In  such  a  controversy  it  has  been  repeatedly 
held,  as  before  stated,  that  when  this  initial  step  has  been 
taken,  pursuant  to  the  statute,  thecompany  first  takin?  it  has 
acquired  a  vested  and  exclusive  right,  not  to  the  land  as 
against  the  owner,  but  to  build  its  railroad  on  the  line  which 
it  has  adopted,  subject  to  the  right  of  other  roads  to  cross.  It 
is  a  right  which  undoubtedly  might  be  lost  by  neglect  to  fol- 
low up  the  first  steps  with  proper  diligence,  but  that  question 
is  not  here.  We  therefore  hoH  that  the  Granite  Company 
obtained  the  prior  right  to  build  on  its  recorded  location,  as 
against  a  subsequent  sate  of  the  same  land  to  the  Barre  Com- 
pany. 

Was  the  sale  in  this  case  prior  or  subsequent?  The  deed 
of  conveyance  was  subsequent,  but  the  contract  to  sell  was 
prior.  At  the  time  the  contract  was  executed,  Feb- 
ruary 22,  1888,  the  Barre  RaHroad  Company  had  Bigkta«.j«r 
not  been  created.  This  did  not  occur  until  April  "'T^J? 
9,  l888,  the  same  day  that  the  Granite  Company  SJ^tsfuw. 
filed  its  surveyed  location  in  the  town  clerk's  office ; 
but  it  was  earlier  in  the  day.  But  on  said  22d  of  February 
certain  gentlemen  were  "considering  the  matter"  (quoting 
from  the  report)  of  organization,  and  the  building  of  a  rail- 
road, and  on  that  day  W.  N.  Bumham  executed  the  contract 
containing  this  provision :  "I  hereby  agree  to  sell  and  con- 
vey to  A.  D.  Morse,  in  trust  for  said  railroad  company,  any 
land  necessary  for  its  construction  which  I  own.  It  con- 
tained a  further  promise  to  execute  a  deed  when  requested, 
on  presentation  of  a  certificate  of  the  stock  of  the  company, 
which  he  was  to  take  in  payment.  The  report  does  not  state 
how  much  land  he  owned,  or  where  it  was,  except  the  Bum- 
ham  meadow.  It  is  not  stated  how  large  that  was,  but  it 
appears  from  the  plans  in  the  case  to  be  a  meadow  of  some 
extent.  As  before  stated,  this  contract  was  not  put  on  the 
public  land  records,  or  known  to  the  officers  or  agents  of  the 
Granite  Company.  The  general  and  comprehensive  terms 
of  the  agreement  will  be  noted, — ^"anyland  *  *  *  which 
I  own,"— thereby  making  it,  if  valid,  a  possible  bar  to  any 
other  railroad  company  obtaining  a  right  on  Bumham  s 
land.  Suppose  that  Mr,  Bumham  had,  notwithstanding  his 
agreement  with  Mr.  Morse,  conveyed  to  the  Granite  Com- 
pany the  same  land  that  it  located  upon.     Then,  under  the 
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law  as  to  our  registry  system,  it  would  hold  the  land  as 
against  this  agreement.  Why  should  there  be  any  distinction 
between  its  right  under  a  location  made  pursuant  to  the 
statute  and  a  purchase?  It  is  argued  that,  if  the  Granite 
Company  had  no  notice  of  the  agreement,  it  was  not  thereby 
injured.  How  can  that  be  said  when  that  company  has  made 
these  preliminary  examinations  and  surveys  upon  Mr.  Bum- 
ham's  land,  and  caused  the  same  to  be  recorded,  and  shaped 
its  whole  line  in  that  vicinity  with  reference  to  crossing  his 
land  in  the  place  selected  ?  This  was  all  done,  and  the  ex- 
pense incurred,  in  reliance  upon  the  records  showing  the  true 
title.  We  think  that  when  a  railroad  company  has  com- 
pleted its  preliminary  examinations  and  surveys,  and  selected 
its  location  between  the  terminal  points,  and  is  ready  to  have 
the  same  recorded  as  the  statute  provides,  it  may  have  the 
record  made  in  the  same  reliance  upon  the  land  records  as 
to  title  that  would  pertain  to  it,  or  any  other  person  who- 
should  buy  the  land. 

The  next  question  arises  under  the  claim  of  the  Barre 
Company  to  build  its  road  across  the  side  tracks 
CoBitnctioa  of  the  Montpclier  &  White  River  Company  in  the 
ofdde'trMki.  granite  yard,  so  called.  The  findings  of  the  com- 
missioners are  conclusive  against  this  claim,  unlesS' 
that  company  has  the  same  right  to  run  through  the  yards 
of  the  stone  dealers  as  it  would  have  if  the  three  spur  roads 
which  the  Montpelier  &  White  River  Railroad  Company 
have  built  from  its  main  line  to  the  derricks  and  sheds  of  the 
several  dealers  in  granite  were  not  there.  There  are  no  ex- 
press provisions  in  the  charter  of  this  company,  or  in  the 
gener^  railroad  statutes,  granting  the  right  to  extend  side 
tracks  from  the  main  line  onto  the  lands  adjoining  the  sur- 
veyed limits  of  the  road  as  located,  except  such  right  as  im- 
phedly  exists  under  section  3358,  R.  L.  That  section  reads: 
"No  land  without  the  limits  of  its  road  shall  be -taken  by  a 
railroad  corporation  for  the  requisite  and  convenient  accom- 
modation of  its  road  without  permission  of  the  owner  there- 
of, unless  the  commissioners,  on  the  application  of  the  corpo- 
ration, and  after  twelve  days"  notice  to  the  owner,  first  pre- 
scribe the  limits  within  which  such  land  shall  be  taken." 
The  three  side  tracks  which  the  Barre  Company  desire  to- 
cross  were  built  several  years  ago,  under  an  arrangement 
between  the  railroad  company  and  the  granite  dealers  that 
the  latter  were  to  do  the  filling  and  grading  and  the  railroad 
company  was  to  furnish  and  lay  tne  ties  and  iron.  This 
arrangement  was  not  in  writing,  and  the  railroad  company 
has  no  title  to  the  land  by  deed  or  by  the  exercise  of  eminent 
domain.     The  title  was,  and  has  remained,  in  the  granite. 
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dealers,  for  whose  convenience,  together  with  that  of  the 
railroad  company,  these  spurs  were  built  They  have  been 
used  as  designed  ever  since.  The  yard  in  which  the  granite 
sheds  are  located,  and  on  which  these  side  tracks  are  built, 
lies  adjoining  next  west  of  the  railroad  and  depot  at  Barre, 
which  was  the  terminus  of  the  railroad.  The  report  states 
that  these  side  tracks  were  there  built  as  they  seemed  to  be 
required. 

It  appears  that  this  railroad,  as  a  whole,  was  built  with 
reference,  in  large  measure,  to  the  granite  industry  in  Barre. 
It  is  plain  that  to  meet  the  demands  of  that  indus- 
try extensive  yard  room  at  or  near  the  station,  and  Bi*itrMk«eB 
heavy  machinery  was  required.  The  railroad  "^  *""  •* 
company  could  have  taken  whatever  land  was 
necessary  for  depot  accommodations,  having  reference  to  the 
nature  of  its  business  as  there  existing.  Section  3357.  The 
necessity  of  extending  the  railroad  grounds,  and  erecting  a 
derrick  and  other  facilities  for  this  business,  was  obviated 
by  the  above  arrangement  with  the  granite  dealers.  The 
question  whether  a  railroad  company  can,  under  our  statutes, 
and  without  express  grants,  build  siae  tracks  or  spurs  as  they 
please  to  neighboring  manufacturmg  or  mining  establish- 
ments, is  not  nere  involved.  This  is  a  case  where  parties 
located  themselves  hj  the  railroad  near  the  depot,  and 
obtained  the  best  service  of  the  railroad  by  having  side  tracks 
run  onto  their  own  premises  instead  of  other  land,  or  else- 
where. In  Bangor,  O.  &  M.  R.  Co.  v.  Smith,  47  Me.  46,  the 
court  says:  "We  have  no  doubt  that  a  railroad  corporation 
may  lay  side  tracks  for  the  purpose  of  facilitating  its  busi- 
ness operations,  or  to  meet  its  necessities,  over  any  land 
which  it  may  purchase  and  own  in  fee,  or  over  which  it  may 
obtain  the  legal  consent  of  the  owner  to  lay  a  track,  if  no 
public  interest  or  private  right  is  affected."  These  side 
tracks  were  not  mere  private  ways,  outside  of  the  principal 
road.  They  connected  with  it  and  were  used  as  a  part  of  it, 
and  the  people  who  had  occasion  for  the  transportation  of 
the  granite  product  and  other  material  to  and  from  these 
sheds  over  those  spurs  were  interested  in  them.  The 
public,  as  the  terra  is  used  in  law  in  such  connections,  en- 
joyed a  beneficial  use  of  these  roads.  It  was  lately  held  by 
this  court  in  Brock  v.  Town  of  Bamet,  57  Vt.  172,  that  a  way 
laid  out  for  one. individual's  convenience  was  yet  a  public 
way.  So  in  Sherman  v.  Buick,  32  Cal.  241,  it  was  held  that 
roads  leading  from  the  main  road  to  the  farms  of  individuals 
are  of  public  concern.  They  are  open  to  every  one  having 
occasion  to  use  them,  and  are  therefore  public.  The  busi- 
ness of  these  granite  dealers  was  with  the  public,  in  a  large 
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sense.  We  do  not  put  this  point  upon  any  general  right  <rf 
the  Montpelier  &  White  River  Railroad  Company  to  build 
side  tracks  to  manufacturing  estabhshments  outside  its  loca- 
tion, across  land  of  parties  objecting,  whatever  thkt  right 
may  be,  but  upon  the  ground  that  this  company  only  ob- 
tained, by  contract  with  the  adjoining  owners,  who  were  its 
customers,  that  which  was  required  for  the  convenient  ac- 
commodation of  the  road,  as  contemplated  in  section  3358, 
to  the  great  advantage  of  all  concerned,  without  infringing 
any  public  interest  or  private  right.  It  was,  in  substance,  a 
more  convenient  equivalent  of  a  necessary  enlargement  of 
depot  accommodations.  We  therefore  hold  upon  the  facts 
now  appearing,  that  these  tracks  became  a  part  of  the  rail- 
road, conferring  the  same  rights  upon  the  company,  and  im- 
posing the  same  obligations,  as  the  main  line. 

It  is  urged  that  this  is  not  so,  because  the  license  to  the 
railroad  company  by  the  land  owners  is  revocable.  Suppose 
it  is,  which  we  do  not  decide,  because  the  question 
is  not  raised  by  the  case, — -no  revocation  having 
been  attempted, — we  still  think  that  is  no  test  m 
existing  right.  Suppose  the  main  line  had  been  built  across 
some  farm  by  the  license  of  the  owner,  which  he  could 
revoke  but  never  had  revoked.  Would  that  piece  of  the 
road  stand  any  different,  as  against  the  claim  of  another  rail- 
road company,  from  what  the  other  parts  of  the  road  would 
stand  ?  A  license,  though  revocable,  is  as  good,  as  against 
a  third  party,  as  though  not  revocable,  until  it  is  revoked,  i 
Wood,  Ry.  Law,§2ii,  p.  608,  and  case  cited.  The  right 
of  the  court  to  prohibit  the  Barre  Company  from  crossing 
these  side  tracks  is  not  denied,  if  they  stand  the  same  in  legal 
right  as  the  main  line.  The  law,  as  we  hold  it,  and  the  facts 
reported,  place  an  absolute  bar  to  the  crossing  of  these  side 
tracks  leading  to  the  granite  sheds  by  the  Barre  railroad. 
As  to  the  other  crossing  by  the  Barre  Company,  no  question 
is  made  but  that  the  company  is  entitled  to  cross  at  the  point 
marked  on  the  map  or  plans  on  file. 

The  remaining  question  arises  on  the  claim  of  the  Barre 
Company  to  take  360  feet  in  length  of  the  land  of  the  Mont- 
pelier &  White  River  Company  for  the  purposes 
CranBham  of  its  track.  It  appears  that  this  would  be  a  con- 
nTt'^'Jn^  venience  to  the  Barre  Company,  but  it  is  not  nec- 
■ukB^tMe  essary  to  it.  The  law  is  well  settled  and  has  been 
treek.  applied  in  a  great  variety  of  cases,  that  land  al- 

ready legally  appropriated  to  a  public  use,  is  not 
to  be  afterwards  taken  for  a  like  use,  unless  the  intention  of 
the  legislature  that  it  should  be  so  taken  has  been  manifested 
in  express  terms  or  by  necessary  implication.     Boston  &  M. 
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R.  Co.  V.  Lowell  &  L.  R.  Co.,  124  Mass.  368;  Pierce  R.  R. 
155,  note  4.  The  commissioners  have  not  reported  any  facts 
showing  a  necessity  for  the  Barre  Company  to  lay  its  track 
upon  the  land  of  the  Montpclier  &  White  River  Company. 
The  only  suggestion  in  argument  is  that  it  would  enable  the 
former  company  to  avoid  a  sharp  curve  in  the  event  that  it 
is  allowed  to  build  its  road,  as  it  has  proposed,  through  the 
yard  of  the  granite  dealers.  The  proposition  of  law  involved 
IS  so  well  established,  and  the  facts  reported  fall  so  far  short 
of  the  requirements  iii  order  to  grant  the  relief  sought,  that 
more  extended  discussion  of  the  point  is  not  warranted. 
This  disposes  of  the  questions  argued.  An  order  was  filed 
pursuant  to  the  above  views,  covering  the  points  discussed 
and  others  not  disputed. 

Effbct  of  Sunfoylngf  &nd  Locating  Line.— See  Sioux  City  &  D.  M.  R.  Co- 
w.  Chicago  M.  &  St.  P.  R.  Co.,  (C.  C.)  25  Am.  &  Eng.  R.  Cas.  150;  Roches- 
ter. hTS  L.  R.  Co.  v.  New  York.  L.  E.  &  W.  R.  Co.  (N.  Y.)  35  /*•  267; 
Davis  V.  Titusville  &  O.  C.  R.  Co.  (Pa.)  30  /i.  341. 
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St.  Paul  &  Duluth  R.  Co. 

(Mintusota  Supreme  Court,  June  10,  1889.) 

Eminent  Domain— Riparian  Right* — Effect  of  Condemnation  of  Riparian 
Landa.— The  person  entitled  to  tlie  exclusive  right  to  possess  and  use  land 
abutting  on  a  navigable  lake  or  river  is  also,  though  he  does  not  own  the 
fee,  entitled  to  enjoy  the  riparian  rights  incident  to  the  land.  And  so, 
where  a  railroad  company  procured  to  be  condemned  for  its  use  land 
abutting  on  the  bay  of  St.  Louis,  it  acquired  the  riparian  rights  belonging 
to  it,  although  the  petition  for  condemnation  made  no  express  mention  of 
such  rights. 

Appeal  from  District  Court,  St.  Louis  County. 

Action  by  Heber  H.  Hanford  and  Alva  W.  Bradley  to  en- 
join  the  St.  Paul  &  Duluth  Railroad  Company  from  con- 
structing its  road  across  certain  lands.  Defendant  appeals 
from  a  judgment  for  the  plaintiffs. 

Ensign,  Cask  &   Williams.  James  Smith,  Jr.,   Wm.  A,  Barr, 
and  Julien  T.  Davies  for  appellant. 
W.  W.  Billson  for  respondents. 
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GlLFiLLAN,  C.  J.— In  1869  the  Lake  Superior  &  Mississippi 
Railroad  Company,  to  whose  rights  this  defendant  succeeded,  . 
P^^j^  commenced  proceedings  in  the  County  of  St.  Louis 

to  condemn  for  its  use  for  railroad  purposes  lands 
in  that  county,  some  of  them  lying  near  to  or  touching  upon 
the  bay  of  St.  Louis,  or  on  Superior  bay,  or  on  Lake  Supe- 
rior, The  petition  by  which  the  proceedings  were  instituted 
described  tne  land  more  particularly  involved  here  by  de- 
scribing certain  lines  and  then  continuing :  "Including  all  the 
premises  between  the  lines  so  described  and  the  said  Bay  of 
St,  Louis,"  so  that  the  land  thus  described,  abuts  on  the  bay. 
The  description  makes  no  mention  of  riparian  rights.  The 
petition  described  35  distinct  tracts  of  land,  parts  of  which 
were  proposed  to  be  taken,  in  three  of  which  descriptions  of 
lands  to  be  taken  were  these  or  equivalent  words :  "  Includ- 
ing all  'riparian  rights  and  privileges,"  The  award  of  the 
commissioners  followed  the  petition  in  this  respect.  The 
condemnation  proceedings  were  carried  to  a  close  by  the 
assessment  of  damages  for  the  taking,  and  payment  thereof. 
Opposite  the  land  thus  taken  and  involved  herein,  between 
the  water-line  of  the  bay  and  the  point  of  navigability,  is 
shallow  water  for  a  distance  of  several  hundred  feet  into  the 
bay.  In  this  space  of  shallow  water,  and  in  front  of  and 
about  60  feet  from  the  water-line,  the  defendant  has  coifa- 
menced  the  construction  of  a  railroad  track,  driving  piles  for 
that  purpose.  The  plaintiSs,  claiming  through  conveyance 
from  the  owner  at  the  time  the  petition  for  condemnation 
was  filed,  bring  this  action  to  eniom  the  defendant  from  con- 
structing its  railroad  in  said  shallow  water.  No  question  is 
made  as  to  the  validity  of  the  condemnation  procedings.  A 
question  is  made  as  to  their  passing  to  the  defendant  the 
riparian  rights  appurtenant  to  the  land  taken,  or  rather  as  to 
their  divesting  the  owner  of  such  rights.  It  must  be  appar- 
ent that  the  action  must  be  determined  on  the  right  of  the 
plainti%.  If  no  right  of  theirs  is  invaded  or  obstructed,  they 
have  no  cause  to  complain. 

The  question  then  is,  did  the  owner  of  the  land  retain  after 
its  condemnation  the  riparian  rights  appurtenant  to  it?    One 

reason  urgea  here  wny  those  rights  remained  in 
caaicBu.  the  owner  unaffected  by  the  condemnation  is  that, 
^^^""^  in  describing  three  tracts,  the  petition  specifies  the 
MautriH-"  appurtenant  riparian  rights  as  sought  to  be  con- 
rUa  ritkt*-     demned,  while  in  describing  this  particular  tract, 

it  is  silent  as  to  such  rights,  and  they  are  conse- 
quently excluded  from  the  property  to  be  condemned,  and 
therefore  the  consideration  of  the  value  of  those  rights  was 
necessarily  excluded  in  awarding  compensation  for  the  tak- 
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ing.  In  this  collateral  proceeding  it  must  be  presumed  that 
the  award  allowed  all  the  damages  that  the  owner  was  legally 
entitled  to  for  taking  the  tract.  The  basis  for  estimating  the 
damages  is  ordinarily  the  value  of  the  land  taken.  IF  the 
value  be  enhanced  by  advantages  it  enjoys  by  reason  of  its 
situation,  as  by  abutting  on  a  principal  thoroughfare,  or  on 
navigable  water,  no  part  of  the  value  thus  given  to  it  can  be 
excluded  in  estimating  the  damages.  And  it  is  the  same  if  it 
be  rendered  valuable  chiefly  by  having  rights  appurtenant  to 
it  which  can  only  be  enjoyed  in  connection  with  it.  A  piece 
might  be  taken  to  which  there  was  no  access  except  by  an 
appurtenant  right  of  way  over  adjoining  lands.  The  value 
could  not  be  estimated  for  the  purpose  of  taking,  leaving  the 
right  of  way  out  of  account.  So  that,  if  we  are  to  construe 
the  omission  of  any  mention  of  riparian  rights  in  the  descrip- 
tion of  this  particular  tract  in  the  petition  as  an  attempt  by 
the  company  to  exclude  such  rights  from  the  condemnation, 
and  from  consideration  in  estimating  the  damages,  those  rights 
were  still  to  be  considered*!  estimating  the  value  of  the  land, 
and  went  with  it  unless,  upon  such  a  condemnation,  the  ripa- 
rian rights  could  be  severed  from  it  so  that  the  exclusive  right 
to  occupy  and  use  the  latter  might  pass  to  the  company,  and 
the  enjoyment  of,  or  right  to  enjoy,  the  riparian  rights  appur- 
tenant to  the  land  might  remain  in  the  owner.  This  question 
we  will  consider  further  on. 

Much  of  the  argument  in  the  case  was  devoted  to  the  ques- 
tion whether,  by  the  condemnation,  the  company  acquired 
the  fee  of  the  land,  or  only  the  right  to  exclusively 
use  and  occupy  it,  the  respondent  contending  that,  not  mmmuit 
in  the  former  case,  the  riparian  rights  might  go  with  ^^JT'"' 
the  land,  while,  in  the  latter,  they  might  be  severed  ^^n^'^ 
from  the  use  of  the  land  and  remain  in  the  owner  ariud. 
of  the  bare  fee.  In  view  of  the  character  ot  ripa- 
rian rights,  it  is  immaterial  whether  the  conipany  got  the  fee 
or  only  the  exclusive  right  to  use  the  l^nd.  They  do  not  con- 
stitute an  independent  estate.  They  exist  only  as  incident  ta 
the  abutting  land.  They  pertain  to  the  use  of  the  land  in  con- 
nection with  the  water,  or  of  the  water  in  connection  with  the 
land,  and  they  cannot  be  served  so  as  to  be  rights  in  gross 
not  appurtenant  to  any  land  in  connection  with  .which  they 
may  be  used  and  enjoyed.  Lake  Superior  Land  Co.  v.  Em- 
erson, 38  Minn.  406.  They  consist  mainly  of  the  right  to  en- 
joy free  communication  between  the  shore  and  the  navigable 
waters  of  the  lake  or  stream,  and  for  that  purpose  to  build 
and  maintain  suitable  landings,  piers,  and  wharves  in  front  of 
the  land  out  to  the  point  of  navigability,  and  to  that  extent 
to  exclusively  occupy,  for  such  and  like  purposes,  the  bed  of 
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the  lake  or  stream  subordinate  to  the  public  paramount  right 
of  navic^ation.  For  the  reason  .that  such  rights  cannot  be 
severea  from  the  shore,  a  deed  by  the  owner  of  the  shore,  in 
terms  conveying  the  soil  under  the  water — but  not  conveying 
the  shore  land — was,  in  the  case  cited,  held  inoperative  to  ai- 
fect  riparian  rights.  For  the  same  reason  a  reservation  of 
those  rights  in  a  conveyance  of  the  abutting  land  would  be 
ineffectual.  The  right  existing  for  the  benent  of  the  abutting 
land,  to  render  its  use  more  available  in  connection  with  nav- 
igation it  would  seem  to  follow  necessarily  that  one  who  has 
tne  exclusive  right  to  occupy  and  use  the  shore  as  a  means  of 
access  to  the  water  is  entitled  to  enjoy  the  riparian  rights  in- 
cident to  its  situation.  If  this  were  not  so,  then  there  might 
be  presented  the  case  of  an  existing  right  of  use  in  the  shallow 
water,  and  in  the  soil  under  it,  while  no  one  was  entitled  to 
the  actual  enjoyment  of  it.  For,  as  the  right  of  using  must 
be  exercised  and  enjoyed  in  connection  with  the  use  of  the 
land  to  which  it  is  incident,  the  owner  of  the  fee  of  the  shore 
land,  if  be  had  no  right  to' go  upoTl  nor  use  the  land  for  pass- 
ing to  and  from  the  water,  or  any  other  purpose,  could  not, 
of  course,  exercise  the  incident  right ;  and,  unless  the  person 
having  the  exclusive  right  to  use  the  land  could  also  exercise 
and  enjoy  the  incident  right,  then  no  one  could.  The  case  of 
Brisbine'i'.  St,  Paul  &  S,  C.  R.  Co.,  23  Minn.  ii4,difIersfrom 
this  in  the  particular  just  mentioned.     That  was  a  case  of  a 

Sublic  street  running  along  the  bank  of  the  Mississippi  river. 
•y  the  dedication,  (or  condemnation,  if  the  street  is  estab- 
lished in  that  way,)  the  public  acquire  the  right  to  use  the 
land  only  for  street  purposes,  the  chief  of  which  is  for  passage 
along  it.  But  there  remains  in  the  owner — aside  from  the 
fee — a  right  distinct  from  that  of  the  public— the  right  to  use 
the  street  in  connection  with  his  abutting  property ;  especially 
for  ingress  and  egress  to  and  from  it.  The  public  right  of 
use,  in  the  case  cited,  was  not  exclusive  so  as  to  cut  off  the 
plaintiff's  communicatioo  between  the  land  and  the  water,  and 
he  could  therefore  use  and  enjoy  the  riparian  right.  We  con- 
clude that  the  defendant,  having  the  exclusive  right  to  possess 
and  use  the  shore,  has  also  the  right  to  possess  and  enjoy  the 
riparian  rights  appurtenant  to  the  shore.     Order  reversed. 

Riparian  RIghti — Effect  of  Condemnation. — The  rule  of  taw  enunciated 
by  the  principal  case  seems  to  be  inconsistent  with  the  decision  of  the 
Vice-Chancellor  in  New  Jersey  Zinc  &  Iron  Co.  v.  Morris  Canal  &  Bank- 
ing Co.  (N.  J.).  36  Am.  &  Eng.  R.  Cas.  in.  In  that  case  it  was  held,  that 
a  cliarter  conferring  the  power  of  eminent  domain  ought  to  be  construed 
as  only  giving  the  company  the  power  to  acquire  such  an  easement  as  will 
enable  it  to  accomplish  its  charter  purposes,  and  that  therefore,  when  under 
such  a  charter  a  railroad  or  canal  company  constructs  a  canal  along  the 
shore  of  a  navigable  river,  the  riparian  owner  still  retains  the  fee,  and  is 
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not  deprived  of  his  riparian  rights,  and  may,  by  virtue  of  the  local  custom 
in  force  in  New  Jers^,  fill  in  and  dock  out  upon  the  stream  in  front  of 
the  land  so  lone  as  he  does  not  interfere  with  public  rights. 

The  principal  case  seems  also  to  be  inconsistent  with  Rumsej  ■o.  New 
York  &  N.  E.  R.  Co.  (N,  Y.).  post.  In  that  case,  the  question  in  issue  was, 
whether  a  railroad  company  which  had  constructed  its  roadbed  across  a 
hay  in  the  Hudson  River,  was  the  owner  of  the  adjacent  lands  within  the 
meaning  of  a  statute  authorizing  a  giant  of  lands  under  water  for  the  pur- 
pose of  promoting  commerce.  The  court  pointed  out  that  a  railroad  cor- 
poration has  no  capacity  to  acquire  lands  for  any  purpose  except  such  as 
IS  defined  in  its  charter,  and  expressed  the  opinion  that  the  com[»nythere- 
f(»«  could  not  claim  to  exercise  the  rights  of  the  owners  of  the  adjacent 
land,  as  it  could  not  make  use  of  the  land  under  water  for  the  general 
purpose  of  promoting  ci 
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{Tina  Supreme  Court,  February  i6,  1889.) 

Emiiwirt  Do  main— Riparian  Rights — CompBnuttlon — Olwlniotlon  ofStra«in> 
— Where  it  appears  that  the  surface  of  the  land  over  which  a  railroad  was 
built,  was  composed  of  loose  sand  and  that  after  the  road  was  constructed, 
that  the  trees  on  it  had  been  taken  oB  for  ties  and  numerous  roads  made  over 
it  for  hauling  out  the  ties  and  timber,  and  from  this  cause  sand  was 
washed  into  the  channel  of  a  stream  and  thence  carried  into  plaintiff's 
mill  pond,  clogging  his  water  wheel,  and  there  is  no  evidence  to  show  that 
the  railroad  was  negligently  or  unskillfully  constructed,  jdaintifi  cannot 
recover  damages  under  the  provision  of  the  Texas  Constitution,  ArLi, 
f  17,  that  "  no  person's  property  can  be  taken,  damaged  or  destroyed  "  for 
a  public  use  without  adequate  compensation. 

Appeal  from  District  Court,  Tyler  County. 
Sam.  T.  Robb  and  J,  P.  Stevenson  for  appellant 
West  Gr  Chester  for  appellee. 

Gaines,  J. — This  suit  was  brought  below  by  appellee 
against  appellant  to  recover  damages  for  an  alleged  injury  to 
a  water-mill.    It  is  averred  in  the  petition  that  ap-  ^^^ 

pellant  constructed  its  railroad  near  and  parallel  to 
the  stream  on  which  the  mill  was  situated,  and  that,  as  an  ef- 
fect of  heavy  rains,  the  land  which  was  loosened  by  the  con- 
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struction  was  carried  into  the  stream,  and  filled  its  chanaet  as 
well  as  the  pond,  which  retained  the  water  that  was  to  furnish 
the  motive  power  of  the  machinery.  The  stream  which  sup- 
plied the  pond  was  formed  by  two  tributaries  running  in  a 
feneral  direction  east  and  west,  and  forming  a  junction  a  few 
undred  yards  above  the  mill  The  railroad  was  constructed 
on  the  south  side  of  the  south  fork.  There  were  several  small- 
er streams  which  flowed  northwest  into  the  south  fork,  and 
■crossed  by  the  line  of  the  railroad.  The  evidence  showed 
that  after  the  rnad  was  constructed  sand  was  washed  into  the 
south  prong,  and  measurably  filled  its  channel,  and  was  de- 

f>ositea  on  the  bottom  of  the  mill  pond  to  the  depth  of  several 
eet.  The  effect  was  to  clog  the  water-wheel  of  the  mill  with 
sand,  and  to  diminish  the  retaining  capacity  of  the  reservoir. 
The  defendant  company  introduced  as  a  witness  an  engineer, 
who  testified  that  the  road  was  carefully  and  skillfully  con- 
structed,  and  there  was  no  testimony  which  tended  to  show 
that  this  was  not  true.  There  was  also  testimony  conducing 
to  prove  that  the  surface  of  the  land  over  which  the  railroad 
was  built,  and  which  was  drained  by  the  small  tributaries  of 
the  south  fork  of  the  mill  creek  above  mentioned,  was  com- 
posed of  loose  sand,  and  that  after  the  road  was  constructed 
the  trees  on  it  had  been  taken  ofi  for  ties,  and  numerous  roads 
made  over  it  in  hauling  out  the  ties  and  timber.  This  testi- 
mony also  tended  to  show  that  the  filling  up  of  plaintiff's 
pond  was  caused  by  sand  from  this  source.  The  defendant 
company  asked  a  special  charge  to  the  effect  that,  if  the  rail- 
road was  constructed  in  a  skillful  and  proper  manner,  the 
defendant  would  not  be  responsible  to  plaintiff  for  any  damage 
that  may  have  resulted  from  the  washing  of  the  sand  thrown 
out  in  its  construction  into  the  mill  pond  of  the  plaintiff.  The 
refusal  to  give  this  is  assigned  as  error.  The  question  pre- 
sented by  this  assignment  is  also  raised  by  another,  in  which 
it  is  claimed  that  the  court  erred  in  overruling  a  motion  for  a 
new  trial  on  the  ground  of  the  insufficiency  of  the  evidence 
to  show  any  liability  on  part  of  defendant.  If  the  railroad 
was  properly  constructed,  can  the  plaintiff  recover  for  the 
damages  which  he  claims  to  have  accrued  to  him  in  this  case  ? 
Our  constitution  provides  that  "  no  person's  property  can 
be  taken,  damaged,  or  destroyed  for  or  applied  to  a  public 
Ki^ttoeoM-  use  without  adequate,  compensation  being  made:" 
pnniiBB  ma-  Article  I ,  §  1 7-  Under  the  provisions  of  other  con- 
fer eouuts-  stitutions  which  merely  provided  compensation  to 
uoaai  ptg»i-  j-jjg  owner  for  property  taken  for  pubhc  use,  it  had 
been  a  question  whether  or  not  one  whose  property 
was  immediately  and  directly  damaged  by  a  public  improve- 
ment, though  no  part  of  it  was  appropriated,  could  recover 
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lor  such  damage ;  and  in  some  cases  it  was  held  that  when 
the  result  of  the  public  work  amounted  to^  practical  appro- 
priation, though  no  part  was  directly  used,  a  compensation 
was  to  be  allowed.  The  insertion  of  the  words  "damaged  or 
destroyed  "  in  the  section  quoted  was  doubtedles^  intended 
to  obviate  this  question,  and  to  afford  protection  to  the  owner 
of  property,  by  allowing  him  compensation,  when  by  the  con- 
struction of  a  public  work  his  property  was  directly  damaged 
or  destroyed,  although  no  part  of  it  was  actually  appropriated. 
But  we  ao  not  think  that  provision  was  intended  to  apply  to 
such  consequential  damages  as  are  claimed  in  this  case.  In 
Mills,  Em.  Dom.  §'183,  it  is  said  that  "  if  land  is  injured,  and 
in  consequence  of  an  act  which  would  have  been  tne  subject 
of  an  action  at  common  law  but  for  the  statute,  compensation 
may  be  required  and  awarded  ;"  citing  Chamberlain  v.  West 
End  R.  Co.,  3 1  Law  J.  Q.  B.  201.  It  may  be  doubted  if  our  con- 
stitution intended  to  extend  the  recovery  of  compensation 
beyond  the  rule  here  indicated  ;  that  is  to  say.  if  a  railroad 
company,  condemned  or  otherwise,  acquired  for  its  purposes 
a  right  of  way  over  land,  and  in  constructing  its  road  did  an 
act  injurious  to  an  adjacent  neighboring  proprietor,  for  which, 
if  done  by  the  original  owner,  he  would  nave  been  responsible 
at  common  law,  the  company  should  be  liable  to  compensate 
the  proprietor  so  injured.  We  do  not  untierstand  that  it  was 
intended  to  give  an  action  against  those  constructing  public 
works,foracts  which  if  done  Dy  persons  in  pursuit  of  a  private  ■ 
enterprise  would  not  have  been  actionable. 

Admitting  for  the  argument's  sake,  that  the  road  was  skill- 
fully constructed,  does  the  plaintiff  show  any  cause  of  action 
in  this  case?     We  think  not.     Our  statute  provides  ^^  ^^^   ^^ 
that  railroads  must  be  so  constructed  as  not  to  in-  tcwnt.  tat 
terfere  with  the  natural  flow  of  the  water,  (Rev.  St.  w»^i»»i)f 
art.  4i7i,)and  we  have  numerous  cases  in  which  !?|^'° 
parties  have  been  permitted  to  recover  against  rail- 
road companies  for  failure  to  comply  with  this  law.     But 
there  the  cause  of  action  is  predicated  upon  the  failure  to 
construct  the  railroad  in  the  proper  manner  so  as  to  permit 
the  natural  flow  of  the  water.     In  the  present  case,  neither  the 
hving  water  nor  the  surface  water  has  been  interrupted  or 
diverted.     The  defendant  has  properly  constructed  its  road- 
bed, and  in  so  doing  has  displaced  from  its  oiiginal  position 
considerable  quantities  of  sand,  which,  as  plaintiff  claims,  has 
flowed  into  his  pond,  and  obstructed  the  operation  of  his  mill. 
If  the  owners  01  the  sand-hills  which  constitute  the  water-shed 
from  which  the  waters  flowed  into  the  stream  from  its  south 
side,  had  cleared  and  plowed  them  for  purposes  of  cultivation, 
it  would  seem  probable  that  the  same  result  from  the  washing 
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of  the  sand  would  have  occurred  if  the  railroad  had  never 
been  built  Would  the  land  owners  have  been  responsible  for 
the  damages  resulting  in  such  a  case  ?  We  think  not.  If  the 
owner  of  the  land  for  his  private  use  had  constructed  a  tram 
or  other  road,  and  had  thereby  loosened  the  soil  by  cuts  and 
fills,  and  the  sand  so  freed  had  been  carried  by  water  flowing 
in  its  natural  channels  into  plaintiff 's  pond,  and  had  filled  it, 
would  such  owner  have  been  responsible  for  the  consequences? 
This  question  must  also  be  answered  in  the  negative.  We 
see  no  reason  why  a  corporation  constructing  a  railroad  for 
public  uses  should  be  held  to  a  different  rule  of  liability.  The 
cases  cited  by  appellee  do  not  support  a"  different  rule.  In 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Eddins,  60  Tex.  656,  and  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Fuller,  63  Tex.  467,  22  Am.  &  Eng.  R.  Cas. 
154,  each  of  the  appellees  (who  were  plaintiffs  below)  was  the 
owner  of  property  fronting  oh  a  street  which  was  diminished 
in  value  by  the  construction  of  the  railroad  along  a  street. 
They  had  an  easement  in  the  street,  and  in  so  far  as  the  con- 
struction and  operation  of  the  railroad  interrupted  that  ease- 
ment, and  interfered  with  that  right,  it  was  a  direct  injury  to 
their  property.     International  &  G,  N.  R.  Co.  v.  Timmermann, 

61  Tex.  060,  22  Am.  &  Eng.  R.  Cas.  648 ;  was  a  case  in  which 
damages  were  sought  to  be  recovered  for  the  destruction  of 
property  by  fire  communicated  by  the  sparks  of  a  passing 
engine.  The  opinion  recognizes  the  doctrine  that,  if  there 
had  been  no  proof  of  negligence  in  permitting  the  escape  of 
the  sparks,  there  could  be  no  recovery.  In  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Hollidav,  65  Tex.  512,  the  foundation  of  the  action 
was  the  alleged  failure  of  the  company  to  provide  sufhcient 
water-ways.  This  was  a  failure  of  a  statutory  duty,  and  was 
clearly  negligence.     In  International  &  G.  N.  R.  Co.  p.  Pape, 

62  Tex.  313,  the  ground  of  action  was  similar  to  that  in  the 
Holliday  Case.  Crawford  v.  Rambo,  44  Ohio  St.  279,  was  a 
suit  to  restrain  an  interference  with  the  natural  flow  of  water 
in  a  stream.  It  is  apparent  that  none  of  these  cases  sustain 
the  contention  that  where  a  railroad  is  properly  and  skillfully 
constructed,  and  the  flow  of  the  water  across  tne  track  is  not 
diverted,  the  company  c^  he  held  liable  for  damages  result- 
ing from  the  sand  which  has  been  loosened  by  its  construction 
being  carried  by  freshets  upon  the  land  of  another  proprietor. 
If  a  corporation  do  an  act  which  it  acquires  a  right  to  do  by 
virtue  of  its  franchise  granted  for  a  public  use,  and  if  a  person 
having  no  franchise  could  not  have  done  the  act  lawfully,  and 
the  property  of  another  is  directlv  damaged,  then  we  under- 
stand that  the  constitutional  provision  requires  that  notwith- 
standing the  franchise  the  corporation  shallbe  liable.  In  other 
words,  the  constitution  prohibits  the  grant  of  franchise  to  a 
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corporation,  which  will  carry  with  it  immunity  for  damages 
which  may  proximately  result  to  property  from  the  exercise  ' 
of  the  privileges.  We  may  recur  to  the  cases  of  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Eddins  and  Gulf,  C.  &  S.  F.  R.  Co.  v.  Fuller, 
above  cited,  for  an  illustration  of  the  principle.  There,  but 
for  the  franchise  granted  by  its  charter,  the  railroad  company 
could  not  have  constructea  and  operated  its  line  of  roadmong 
the  streets  of  cities  through  which  it  might  run.  Property 
fronting  upon  the  streets  was  damaged  by  reason  of  the  ex- 
ercise of  the  powers  granted  by  the  charter,  and  the  company 
was  properly  held  liable  to  make  compensation. 

In  the  present  case,  the  act  done  was  lawful  for  any  owner 
of  the  land  to  do,  without  authority  from  the  legislature; 
and  hence,  as  to  the  company,  it  was  not  an  act  unlawful,  but 
for  the  franchise  granted  to  it.  The  owner  of  land  may  make 
sach  excavations  upon  them  as  they  see  fit  without  liability 
for  such  damages  as  are  claimed  to  nave  resulted  in  this  case, 
provided  they  are  not  negligently  or  wantonly  made.  The 
act  of  the  defendant  company  was  an  act  lawful  for  any  pro- 
prietor to  do,  and  notan  act  merely  made  lawful  by  the  grant 
of  a  franchise.  We  therefore  think  the  court  erred  in  refus- 
ing the  charge  above  mentioned,  and  in  overruling  the  de- 
fendant's motion  for  a  new  tiiat.  This  renders  it  unnecessary 
to  discuss  several  other  questions  that  are  presented  in  the 
brirfs.  We  will  remark,  however,  that  if  it  nad  been  shown 
that  the  capacity  of  the  pond  could  have  been  restored  at  a 
less  expense  than  the  deterioration  in  the  value  of  the  mill  as 
it  stood,  the  measure  of  damages  would  have  been  the  cost 
of  restoring.it.  There  was  evidence  that  the  damages  could 
have  been  repaired  by  raising  the  dam,  but  the  cost  of  this 
work  was  not  shown.  If  this  had  been  shown,  and  the  cost 
was  less  than  the  depreciation  in  the  value  of  the  mill  as  it 
stood,  to  it  should  have  been  added  the  value  of  the  use  of 
the  mill  during  the  time  it  necessarily  remained  idle.  For  the 
error  of  the  court  in  overruling  the  motion  for  a  new  trial, 
and  refusing  the  charge  above  referred  to,  the  judgment  is 
reversed,  and  the  cause  remanded. 
39A.&E.  R.  CM.-73 
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New  York  &  New  England  R.  Co. 

{New  York  Court  of  Appeals,  Second  Division,  June  4,  1889.) 

Riparian  Right) — Qrant  by  State  of  Landi  Undar  Water. — A  compen/ 
whose  railroad  is  constructed  through  the  waters  of  the  Hudson  River  at 
some  distance  from  the  shore,  leaving  a  bay  of  considerable  size  between 
the  railroad  ernbankment  and  the  original  shore  line,  into  which  the 
tide  ebbs  and  flows,  is  not  the  owner  of  the  upland  within  the  meaning  of 
N.  V,  Rev.  Stat.  (7ih  ed.)  p,  573  %  67,  which  empowers  the  commissioners 
of  the  land  office  to  grant  to  "  the  proprietors  of  the  adjacent  lands  " 
so  much  of  the  lands  under  the  waters  of  navigable  rivers  and  lakes  as  they 
■hall  deem  necessary  to  promote  the  commerce  of  the  state,  and  a  grant  by 
the  commissioners  of  lands  under  water  to  the  proprietor  of  lands  abutting 
upon  the  original  shore  line,  is  within  their  authority  and  valid.  Potter, 
J.,  dissenting. 

Appeal  from  General  Term  of  the  Supreme  Court,  Second 
Department. 
M.  A.  Fowler  for  appellants. 
W.  C.  Antliony  for  respondent. 

Brown,  1. — This  action  was  brought  to  restrain  the  defend- 
ant from  operating  its  road  over  and  upon  certain  lands  lying 
below  high-water  mark  in  the  Hudson  river,  to  which  the 
plaintiffs  claim  title  through  letters  patent  issued  to  them  by 
the  commissioners  of  the  land-ofiice  of  the  state. 

It  appears  from  the  findings  oi  the  trial  court  that  the 
plaintins  own  certain  uplands  situated  in  the  village  of  Fish- 
ji^^j^  kill  Landing,  in   Dutchess  county,  which  border 

upon  the  easterly  shore  of  the  Hudson  river,  and 
that  in  the  year  1 88 1 ,  the  defendant  built  a  portion  of  its  rail- 
road in  the  waters  of  the  river  in  front  of  the  above-mentioned 
uplands,  and  between  said  lands  and  the  channel  of  the  river, 
and  continued  to  use  and  operate  its  railroad  upon  said  land 
up  to  the  commencement  of  this  action.  That  on  March  3, 
1885,  the  commissioners  of  the  land-office  granted  and  con. 
veyed  to  the  plainti&s  a  certain  lot  of  land  under  the  waters 
of  the  river,  extending  north  and  south  along  the  whole  wa- 
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ter  front  of  plaintiffs'  uplands,  and  westward  into  the  river, 
for  a  considerable  distance  beyond  the  fine  of  the  defendants' 
road.  That  in  or  about  the  year  1848,  James  Rumsey  and 
Harriet  Gill,  the  plaintiffs'  ancestors,  through  whom  they  de- 
rived their  title  to  the  uplands  aforesaid,  executed  and  deliv- 
ered a  warranty  deed  to  the  Hudson  River  Railroad  Com- 
pany for  a  strip  of  land,  consisting  in  part  of  the  land  above 
high-water  mark,  and  partly  of  land  under  the  water  of  the 
river,  retaining,  however,  a  large  part  of  the  original  shore 
line.  Upon  the  strip  of  land  described  in  said  deed  the  said 
railroad  company  constructed  a  solid  embankment,  several 
feet  above  high-water  mark  of  said  river,  for  their  line  of  rail- 
way, which  embankment  has  ever  since  stood,  and  still  stands, 
directly  between  plaintiffs'  uplands  and  the  channel  of  the 
river,  out  a  considerable  distance  outside  of  the  original  shore 
line.  A  culvert  or  opening  was  built  in  said  embankment, 
through  which  the  waters  of  the  river  flow  into  the  bay  be- 
tween the  said  embankment  and  the  original  shore  line,  and 
the  tide  rises  and  falls  upon  plaintiffs'  upland  aforesaid.  Af- 
ter the  construction  of  its  said  road,  and  in  or  about  the  year 
1868,  the  Hudson  River  Railroad  Company  obtained  from 
the  commissioners  of  the  land-office  a  grant  of  the  land  under 
water  covered  by  its  said  roadway,  and  extending  westward 
into  the  river  2CX)  feet  from  the  center  line  of  its  said  road. 
The  line  of  defendants'  road  is  partly  within  the  lands  granted 
to  the  Hudson  River  Railroad  Company  as  aforesaid,  and 
partly  without  said  company's  lands,  and  within  the  lines  of 
plaintiffs'  grant.  As  a  conclusion  of  law  the  trial  court  de- 
cided that  the  plaintiffs  were  not  the  proprietors  of  any  lands 
adjacent  to  the  land  under  water  west  of  the  Hudson  River 
Railroad,  but  that  said  railroad  company  was  the  adjacent 
proprietor  at  said  point,  within  the  meaning  of  the  statute, 
which  forbids  the  commissioners  of  the  land-office  from  mak- 
ing water  grants  to  any  person  except  the  proprietor  of  the 
adjacent  land ;  and  consequently  the  grant  to  the  plaintiffs, 
so  far  as  it  purports  to  convey  lands  west  of  the  railroad,  was 
void,  and  dismissed  the  complaint.  The  judgment  entered 
upon  such  dismissal  having  been  affirmed  by  the  general  term, 
the  plaintiffs  appeal  to  this  court. 

The  powers  of  the  commissioners  of  the  land-office  are  de- 
fined by  the  constitution  to  be  "such  as  now  are  or  hereafter 
may  be  prescribed  by  law,"  and  may  be  found  in 
I  Rev.  St.  (7th  ed.)  p.  573.    By  §  67  of  the  statute  ^'""^ 
referred  to,  they  may  grant  so  much  of  the  lands  nT^iMd" 
under  the  waters  of  the  navigable  rivers  and  lakes,  •■««. 
as  they  shall  deem  necessary  to  promote  the  com- 
merce of  the  state,  etc.,  but  the  statute  provides:    "  No  such 
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grant  shall  be  made  to  any  person  other  than  the  proprietor 
of  the  adjacent  lands,  and  any  such  grant  that  shall  be  made 
to  any  other  person  shall  be  void.  Unless,  therefore,  the 
plaintiffs  have  shown  themselves  to  be  the  owners  of  the  lands 
adjacent  to  the  lands  described  in  the  letters  patent  to  them, 
the  grant  was  not  within  the  jurisdiction  of  tne  commission- 
ers of  the  land-ofHce,  and  is  void. 

From  the  earliest  history  of  the  state,  its  policy  has  been  to 
grant  the  lands  under  water  along  the  shores  of  the  navigable 
rivers  and  lakes  for  the  purpose  of  promoting  the 
rtUrjtt  commerce  of  the  state.  At  the  ninth  session  of  the 
nutTid^ai  legislature,  the  commissioners  of  the  land-ofRce 
uoimtn.  were  authorized  to  grant  so  much  of  the  lands  un- 
der the  waters  of  the  navigable  rivers  as  they 
should  deem  necessary  to  promote  the  commerce  of  the  state, 
provided  that  no  such  grant  should  be  made  to  any  person 
other  than  the  proprietor  or  proprietors  of  the  adjacent  lands. 
Chapter  67,  Laws  1786,  The  policy  thus  indicated  has  never 
been  departed  from,  and  in  all  subsequent  statutes  upon  this 
subject  words  of  the  same  meaning  and  import  are  to  be 
found.  At  the  time  of  the  enactment  of  these  laws  the  ex- 
pression "  proprietors  of  the  adjacent  land  "  referred  to  a  dis- 
tinct class  of  land-owners,  and  included  all  whose  uplandS' 
were  bounded  by  the  shores  of  the  navigable  rivers  ancf  lakes. 
All  such  had  ready  access 'to  the  waters  over  and  from  their 
own  lands,  and  grants  of  the  land  below  high-water  mark 
were  made  for  the  purpose  of  erecting  thereon  docks  and 
wharves,  from  whicti  commerce  upon  the  water  could  be 
carried  on.  In  confining  the  authority  of  the  commissioners 
to  make  grants  to  the  upland  proprietor,  the  state  not  only 
recognized  the  right  of  the  land-owner  to  have  access  from 
his  own  land  to  the  water,  but  probably  adopted  the  most 
economical  wayof  promoting  intercourse,  and  building  up 
trade  and  commerce  between  its  different  sections.  The  up- 
land would  furnish  materials  out  of 'which  to  construct  the 
necessary  docks  upon  the  river,  and  over  it  there  would  be 
ready  access  to  the  surrounding  country.  Both,  therefore, 
for  tne  purpose  of  making  the  necessary  structures  and  im- 
provements on  the  water  front,  and  also  for  the  purpose  of 
collecting  the  products  of  the  surrounding  country,  and  dis- 
tributing the  merchandise  carried  on  the  water,  ownership  of 
the  upland  would  in  most  cases  be  a  necessity  to  the  dock 
owner.  The  same  class  of  proprietors  still  exist,  and  it  is  not 
perceived  but  that  the  reason  for  confining  the  grants  to  such 
proprietors  is  as  potent  at  the  present  time  as  before  the  coti> 
structioD  of  a  railroad  along  the  east  shore  of  the  river. 
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As  I  have  already  stated,  the  grants  were  limited  to  the 
owners  of  the  adjacent  upland.  In  this  case  the 
railroad  is  not  an  owner  of  the  upland.  Its  road  b^"^*"- 
is  constructed  through  the  waters  of  the  river,  some  J^oJ^^IT" 
distance  from  the  snore,  leaving  a  bay  of  consid- 
erable size  between  the  railroad  embankment  and  the  origi- 
nal shore  line.  Into  this  bay  the  tide  ebbs  and  flows,  and  the 
plaintiffs'  lands  are  washed  by  the  waters  of  the  river.  The 
plaintiffs  come  therefore  directly  within  the  class  of  persons 
mdicated  by  the  statute  to  whom  grants  of  land  under  water 
may  be  made.  But  it  is  very  plain  that  no  grant  to  the 
plaintiffs  could  promote  the  commerce  of  the  state  upon  the 
river,  unless  it  included  the  land  west  of  the  railroad,  upon 
which  to  construct  docks,  and  the  right  to  cross  the  railroad 
■  tracks.  A  grant,  therefore,  that  did  not  include  land  west  of 
the  railroad  would  be  ineffectual  to  carry  out  the  only  pur- 

rie  for  which  the  state  has  authorized  such  conveyances  to 
made.  The  important  question,  therefore,  is,  can  the  rail- 
road company  be  regarded  within  the  meaning  of  the  statutes 
upon  the  subject  of  water  grants  as  an  "  adjacent  owner,"  to 
wtiom  the  commissioners  of  the  land-ofhce  could  grant  lands 
under  water  for  the  promotion  of  commerce  upon  the  river. 
It  is  very  clear,  I  thmk,  that  it  cannot. 

A  railroad  corporation  has  no  capacity  to  acquire  lands  for 
any  purpose  except  such  as  is  defined  in  its  charter.  It  may 
take  and  hold  lands  for  railroad  purposes,  but  it  is 
not  necessary  to  cite  authorities  to  show  that  it  ^""'^'*"»* 
could  engage  in  no  business,  except  such  as  would  JiJlJ^n,^ 
be  incidental  to  the  railroad  business,  and  come 
plainly  within  the  scope  of  its  charter.  Being  a  creature  of 
law,  it  possesses  those  properties  only  which  its  charter  con- 
fers upon  it,  either  expressly  or  as  incidental  to  its  existence. 
It  is  not  important  to  determine  what  estate  the  railroad  com-  ' 
pany  took  m  the  land  acquired  for  the  construction  of  its 
road.  It  may  be  conceded  to  be  a  fee.  The  statute  makes 
it  such.  The  more  pertinent  inquiry  is,  what  capacity  had  it 
to  deal  with  the  lands  it  acquired  ?  If  that  capacity  was  a  gen- 
eral one,  and  equal  to  that  possessed  by  a  natural  person, 
there  would  be  some  ground  to  argue  that  it  was  an  "adja- 
■cent  owner "  within  the  meaning  oi  the  statutes  relating  to 
water  grants.  But  if  it  was,  as  I  have  stated  it  to  be,  a  lira-  ' 
ited  one.  and  the  corporation  could  not  make  use  of  the  lands 
for  the  purpose  ol  promoting  the  commerce  of  the  state  upon 
the  river,  then  it  does  not  come  within  the  class  of  persons 
named  by  said  acts,  and  could  not  be  a  grantee  of  state  lands 
lor  the  purpose  named  in  the  statutes. 

The  question  presented  here  is  not  like  the  one  decided  in 
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Gould  f.  Hudson  Riv.  R.  Co,,6  N.  Y.  522.  That  was  an  action 
for  damages  claimed  to  have  been  sustained  by  the  plaintiff 
by  reason  of  being  deprived  of  access  to  the  channel  of  the 
nver  with  boats  and  vessels  from  his  farm.  The  case  was  de- 
cided upon  the  authority  of  Lansing  v.  Smith,  4  Wend.  (N. 
Y.),  9,  and  did  not  touch  the  validity  of  a  erant  of  lands  un- 
der water  and  nothing  is  said  in  that  case  from  which  it  can 
be  determined  what  tne  court  would  have  decided  as  to  the 
validity  of  such  a  grant  had  one  been  made  to  the  plaintiff 


Nor  is  there  anything  in  Langdon  v.  Mayor  of  New  York,  93 
N.  Y.  129,  4  Am.  &  Eng.  Corp.  Cas.  450,  appUcable  to  the 
question  involved  in  this  appeal.  What  the  court  decided  in 
that  case  was  that  the  plaintiff  had  an  easement  for  passage 


to  his  wharf,  over  lands  of  the  city  under  water,  lying  out- 
side of  the  wharf,  and  that  the  legislature  could  not,  and  by 
the  statute  under  which  the  city  was  acting,  had  not  author- 
ized a  destruction  of  such  easement  without  compensation  to 
the  owner.  In  this  case,  we  are  concerned  solely  with  the  ques- 
tion whether  the  plaintiffs  were  at  the  time  of  the  grant  to 
them  from  the  commissioner  of  the  land-office,  owners  of  the 
uplands  adjacent  to  the  land  under  water  described  in  said 
grant,  and  the  solution  of  this  question  depends  upon  the  in- 
terpretation of  the  statutes  relating  to  such  grants.  Kings- 
land  V.  Mayor  of  New  York,  1 10  N.  Y.  569  ;  and  Williams  v. 
Mayor  of  New  York  105,  N.  Y,  419;  are  for  like  reasons  inap- 

Slicable  to  the  question  under  discussion.  If  the  Hudson 
Jver  Railroad  Company  held  the  land  in  front  of  plaintiff's- 
property  for  the  purpose  of  the  erection  of  wharves  and 
doclcs  thereon,  to  which  access  by  the  river  was  necessary,, 
(and  many  such  cases  would  doubtless  occur  in  the  ordinary 
conduct  of  the  railroad  business,)  then  an  easement  over  the 
lands  of  the  state  under  water,  for  the  purposes  of  access  to 
such  docks,  would  be  implied,  and  Langdon  v.  Mayor  of  New 
York  and  kindred  cases  would  have  some  application.  But 
all  such  cases  are  provided  for  by  the  statutes  relating  tO' 
water  grants,  which  require  ample  notice  to  be  given  01  the 
application  therefor,  to  the  commissioner  of  the  land-office^ 
so  that  all  parties  whose  interests  are  likely  to  be  affected 
may  be  heard  before  the  commissioner,  and  their  rights  pro- 
tected. 
The  commissioners  are  empowered  by  the  general  railroad 
law  (Chap.  140,  Laws  1850,  |§  25-49)  to  make  grants 
Famrorraii-  of  State  lands  to  railroad  corporations  for  rail- 
"^'•■f*'  road  purposes.  This  includes  power  to  grant 
«iireUB<i  lands  under  water  for  the  erection  of  docks  neces- 
udoTwattr.  sary  to  the  transaction  of  the  company's  business. 
In  re  New  York  &  H.  R.  R.  Co.,  77  N.  Y.  248.  They 
are  also  empowered  to  grant  lands  under  water  for  the  pur- 
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pose  of  promoting  commerce  on  the  water.  The  whole  sub- 
ject of  granting  state  lands  for  the  purposes  named  is,  there- 
fore, committed  to  the  judgment  of  the  commissioners,  to  be 
exercised  under  ample  notice  to  all  parties  interested.  And 
I  cannot  see  that  there  is  likely  to  be  any  conflict  of  titles,  or 
that  the  rights  of  all  persons  are  not  fully  protected.  It  is 
sufficient  to  say,  however,  in  this  case,  that  tnere  is  no  claim 
that  the  railroad  company  acquired  or  used  its  land  for  any 
purpose  except  the  construction  thereon  of  its  roadbed,  and 
the  ownership  of  lands  used  solely  for  that  purpose  does  not 
constitute  the  railroad  company  an  adjacent  owner,  within  the 
meaning  of  the  statute  relating  to  grants  of  land  under  water. 
Nor  does  it  appear  that  the  Hudson  River  Railroad  Com- 
pany complain  that  the  plaintiff's  grant  is  in  violation  of  any 
of  its  rights,  and,  if  it  is,  such  violations  may  very  well  be  left 
to  be  remedied  at  the  suit  of  that  company. 

But  we  think  that  the  legislature  have  recognized  the  au- 
thority as  existing  in  the  commissioners  of  the  land  office  to 
grant  land  under  the  water  of  the  river  lying  out- 
side of  the  railroad  to  the  upland  proprietor.  ?"JJ^^^ 
Chapter  2830!  the  Laws  of  1850  provides  that  the  aB.Co." 
commissioners  shall  make  no  grants  that  will  inter- 
fere with  the  rights  of  the  Hudson  River  Railroad  Company. 
This  act  was  passed  after  the  general  railroad  law,  and  after 
thereconstructionofthe  Hudson  RiverRailroad.and  can  have 
no  application  to  grants  made  to  any  one  except  an  owner 
whose  shore  line  is  east  of  the  railroad,  as  only  by  such  grant 
could  there  be  possibly  any  interference  with  the  railroad 
company's  rights.  This  statute  seems  to  contemplate  a  grant 
of  land  under  water  west  of  the  railroad  to  a  proprietor  whose 
upland  is  east  of  the  railroad,  that  would  be  valid  if  the  rail- 
road company's  rights  were  protected,  and  the  power  to 
make  such  grants  is  therefore  implied. 

If  we  turn  now  to  the  consideration  of  the  statutes  of  the 
state  which  created  the  Hudson  River  Railroad  Company, 
and  authorized  the  construction  of  the  railroad,  it  wilt  ajj- 
pear,  I  think,  that  they  are  in  harmony  with  the  policy  of  the 
state  with  respect  to  granting  lands  under  water  for  the  pro- 
motion of  commerce  and  that  the  intent  of  the  legislature 
was,  so  far  as  it  was  possible,  to  protect  the  upland  owners 
along  the  east  shore  of  the  river  m  their  access  to  the  water, 
and.  maintain  their  rights  in  the  river  unimpaired  by  the  con- 
struction of  the  railroad.  By  §  15,  chap.  218,  Laws  1840,  said 
company  was  required  to  erect  drawbridges  over  the  naviga- 
ble streams  and  inlets  crossed  by  its  road,  so  as  to  admit  the 
■  passage  of  vessels  adapted  to  the  navigation  of  such  streams 
and  of  the  river.     In  crossing  bays  of  the  river  it  was  to  con- 
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Struct  bridges,  so  as  to  admit  the  passage  of  vessels  to  and 
from  such  bays;  docks  and  wharves  which  were  cut  off  from 
the  river  by  said  railroad  were  to  be  extended  and  improved, 
so  as  to  be  restored  to  their  former  usefulness,  and  owners 
thereof  were  authorized  to  occupy  the  river  front,  outside  of 
the  railroad,  for  the  erection  and  use  of  wharves  and  docks. 
By  §  i6,  owners  of  land  over  which  said  railroad  was  con- 
structed were  given  the  right  to  cross  the  same  at  some  con- 
veiriept  place  for  the  purpose  of  managing  their  farms;  and 
in  all  cases  where  the  railroad  passed  between  such  lands  and 
the  usual  place  of  access  to  the  river,  and  could  not  be  con- 
veniently crossed  by  reason  of  high  embankments,  deep  cuts, 
or  otherwise,  said  company  was  required  to  construct  and 
maintain  convenient  roads  or  passes  for  the  passage  of  per- 
sons, cattle,  carriages,  and  teams,  and  to  give  to  them  thetr 
usual  access  to  the  river.  Thus  adequate  provision  was  made 
to  give  to  every  owner  of  lands  bordering  upon  the  river 
easy  access  to  the  water,  and  the  intention  of  tne  legislature 
appears  to  have  been  that  the  construction  and  maintenance 
of  the  railroad  should  interfere  as  little  as  possible  with  the 
rights  of  the  riparian  owner.  In  view  of  these  provisions, 
which  were  intended  to  preserve  to  the  upland  proprietor  his 
access  to  the  river,  we  do  not  think  that  the  creation  of  a 
railroad  corporation,  with  authority  to  acquire  lands  and 
construct  a  railroad  along  the  east  shore  of  the  river,  can  be 
said  to  have  changed  the  policy  of  the  state  with  reference 
to  the  promotion  of  commerce  upon  the  river,  or  deprived 
the  commissioner  of  the  land-ofrice  of  the  power  to  make 
grants  of  lands  under  water  for  such  purpose  to  the  owner  of 
the  uplands.  The  laws  upon  the  subject  of  these  grants 
should  be  read  in  connection  with  the  provision  of  the  char- 
ter of  the  railroad  company,  and  should  be  construed  in  the 
light  of  the  purpose  for  which  they  were  enacted,  arid,  so 
construed,  there  is  no  difficulty  in  upholding  all  the  rights, 
powers  and  privileges  which  tne  state  intended  to  confer  up 
on  the  railroad  company,  and  at  the  same  time  give  effect  in 
all  proper  cases  to  grants  of  land  under  water  made  by  the 
commissioner  of  the  land-office  outside  of  the  railroad  com- 
pany's land.  The  grant  to  the  plaintiffs  expressly  reserved 
and  excepted  from  the  lands  conveyed  the  rights  of  the  Hud- 
son River  Railroad  Company,  and  thuscomplies  strictly  with 
the  statute  of  1830,  quoted  above.  We  think  the  commis- 
sioner of  the  land  office  had  power  to  make  the  grant,  and 
that  it  is  valid.  The  judgment  should  therefore  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event.  All 
concur,  except  Potter,  J.,  who  reads  for  affirmance. 
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Chicago,  Kansas  &  Western  R.  Co. 


Anderson  ei  al. 

{Kansas  Supreme  Court,  fuly  5,  1889.) 

EminairtDomaln-^PramlMS  Occupied  a*  HomMtcads — Appeal — WitncM. 
—  Where  the  premises  appropriated  for  the  right  of  way  by  a  railroad  com- 
pany are  a  part  of  a  homestead  occupied  by  the  husband  and  wife  as  a 
residence,  and  the  title  thereof  is  in  tne  wife,  both  husband  and  wife  may 
join  in  an  appeal  from  the  award  of  the  commissioners,  and  upon  the  trial 
of  the  appeal  in  the  district  court  both  are  joint  parties,  and  nave  a  joint 
interest  in  the  action ;  therefore  the  husband  is  a  competent  witness  in  the 
case,  to  testify  under  the  provisions  of  %  323  of  the  Civil  Code. 

Error  from  District  Court,  Dickinson  County. 

This  was  an  appeal  froman  award  of  commissioners,  con- 
demning a  right  of  way  for  the  Chicago,  Kansas  &  Western 
Railroad  Company,  through  the  north-east  quarter  of  g  33,  in 
township  15  south,  of  range  3,  in  Dickinson  county.  The 
total  damages  allowed  by  the  commissioners  were  $246.40. 
Trial  had  at  the  June  term  of  the  court  for  18S7.  The  jury 
assessed  the  damages  at  $1,040,  and  also  returned  the  follow- 
ing special  findings  of  fact :  "(i)  What  is  the  quantity  of  land 
taken  for  right  of  way  ?  Answer.  16-100  acres.  (2)  What 
was  the  value  per  acre  of  the  land  taken  at  the  time  the  road 
was  located  ?  A.  $35.00  per  acre.  (3)  What  is  the  amount  of 
damages  to  the  land  not  taken  for  right  of  way?  A,  $824.40. 
(4)  Do  you  include  in  the  answer  to  question  3  any  dam- 
ages on  account  of  the  pond  of  water  which  stood  on  the 
right  of  way  near  the  house?  A.  No.  (5)  In  your  answer 
to  question  No.  3,  do  you  include  anything  for  the  damage 
to  property  from  sparks  from  the  engines?  A.  No.  (6)  In 
VOur  answer  to  question  No.  3,  do  you  include  anything  on 
account  of  (he  smoke  from  engines  and  cars?  A.  No."  The 
railroad  company  filed  a  motion  for  a  new  trial,  which  was 
overruled.  In  accordance  with  the  verdict,  the  court  award- 
ed $1,040  as  damages,  and  the  costs  were  taxed  at  $104.95. 
The  railroad  company  excepted,  and  brings  the  case  here. 

Geo.  R.  Peck,  A.  A.  Hurd,  and  Robert  Dunlap  for  plaintiff  in 
error. 
/.  H.  Makan  for  defendants  in  error. 
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HoRTON.  C.  J. — In  the  condemnation  proceedings  B,  M. 
Anderson,  one  of  the  appellants,  was  named  as  the  probable 

owner  of  the  land  appropriated.  The  rieht  of  way 
■ubuiBiy  was  taken  from  a  quarter  section  of  land  occupied 
iwuryiapr*-  as  the  residence  of  the  family  of  B.  M.  Anderson  as  a 
eoBdn»  homestead.  The  titleof  the  land  was  in  the  wife,  Irene 
knuMaad.       E.  Andcfson;  therefore  she  was  the  owner  thereof. 

From  the  award  of  the  commissioners  an  appeal 
was  taken  by  both  B.  M,  Anderson  and  his  wife,  Irene  E.  An- 
derson. B.  M.  Anderson  testified  as  a  witness  in  the  case  at  very 
great  length.  The  railroad  company  objectedto  his  testify- 
ing, and  also  moved  to  strike  out  his  testimony  upon  the 
ground  that  he  was  an  incompetent  witness  under  §  3^3  of  the 
Civil  Code.  This  section  reads:  "The  following  persons 
shall  be  incompetent  to  testify  :  •  *  *  Third,  husband  and 
wife,  for  or  against  each  other,  except  concerning  transac- 
tions in  which  one  acted  as  the  agent  of  the  other,  or  when 
they  are  joint  parties,  and  have  a  joint  interest  in  the  action; 
but  in  no  case  shall  either  be  permitted  to  testify  concerning 
any  communication  made  by  one  to  the  other  during  the 
marriage,  whether  called  while  that  relation  subsisted  or 
afterwards."  In  my  opinion  the  constitutional  provision,  and 
the  statute  which  forbid  the  alienation  of  the  homestead  with- 
out the  joint  consent  of  the  husband  and  wife,  when  that  re- 
lation exists,  do  not  effect  the  right  of  the  husband  or  wife  to 
dispose  of  the  money  .awarded  to  either  having  the  title  there- 
of, as  compensation  for  the  taking  of  any  part  of  the  land, 
under  the  law  of  eminent  domain.  Canty  v.  Lattemar,  31 
Minn.  239,  15  Am.  Sl  Eng.  R.  Cas.  380.  In  my  opinion  con- 
demnation proceedings  may  be  commenced 'and  carried  on 
against  the  owner  cf  the  homestead,  that  is,  the  party  having 
the  title  thereof.  The  power  of  the  state  to  appropriate  the 
property  is  unquestioned,  but  the  right  of  the  owner  to  be 
paid  for  it  is  secured  by  the  constitution.  The  power  of  the 
state  is  subject  to  no  restrictions  but  that  of  making  compen- 
sation. The  correlative  constitutional  right  to  demand  and 
receive  the  value  of  property  can  only  be  asserted  by  the 
owner.  In  this  case  it  would  seem  to  me  that  the  party  to 
demand  and  receive  the  value  of  the  property  is  the  own- 
er, that  is,  the  wife,  Irene  E'  Anderson,  and  that  her  husbfuid 
is  not  a  necessary  party.  The  majority  of  the  court  are  of 
the  opinion  that  the  appeal  was  properly  taken  by  both  Irene 

E.  and  her  husband,  Benjamin  M.  Anderson,  as  the 
*'"*"'^"''  premises  were  occupied  as  a  homestead  by  them,  and 
^^'  therefore  that  both  werejoint  parties  having  a  joint 

interest  in  the  action.  Within  the  letter  of  the  stat- 
ute, if  Irene  E.  and  Benjamin  M.  Anderson  were  joint  parties. 
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and  had  a  joint  interest  in  the  action,  Benjamin  M.  Anderson, 
the  husband,  was  a  competent  witness.  Therefore,  in  the  opin- 
ion of  a  majority  of  the  court  the  trial  court  did  not  err  in  ad- 
mitting the  testimony  of  Benjamin  M.  Anderson.  Of  course, 
where  the  title  of  realestate  is  really  in  controversy,  the  title  can- 
not be  proved  by  oral  evidence.  Douglass  w.  Geiller,  32  Kan. 
502.  Buttheevidenceshowed that bothlreneE. and  Benjamin 
M.  Anderson  were  inpossession  of  the  premises,  and  there- 
fore the  title  was  not  in  dispute,  if,  as  decided  by  a  majority 
of  the  court,  the  parties  were  jointly  interested.  The  other 
matters  discussed  are  disposea  of  upon  the  authority  of  Chi- 
cago, K.  &  W.  R.  Co.  V.  Grovier  (lately  decided).  The  judg- 
ment of  the  district  court  will  be  affirmed. 

Valentine,  J. — I  concur  in  the  judgment  of  affirmance. 
The  condemnation  proceedings  in  this  case  were  instituted 
by  the  railroad  company,  and  the  damages  were  assessed  by 
the  commissioners  in  favor  of  Benjamin  M.  Anderson.  Me 
and  his  wife  appealed  jointly  to  the  district  court.  On  the 
trial  in  the  district  court  he  testified,  among  other  things,  that 
he  and  his  wife  occupied  the  land  in  question  jointly  as  their 
homestead ;  that  they  owned  it  jointly,  but  that  the  title 
thereto  was  in  his  wife's  name ;  and  it  also  appears  from  his. 
testimony  that  he  exercised  the  principal  control  over  the 
land.  No  written  evidence  of  title  or  ownership  was  intro- 
duced in  the  case,  and  nothing  to  contradict  the  evidence 
already  mentioned.  The  judgment  of  the  district  court 
awarded  the  damages  to  Anderson  and  wife  jointly. 

Johnston,  J. — Apart  from  the  facts  stated  by  Mr.  Justice 
Valentine,  that  the  property  was  jointly  owned  by  the  hus- 
band and  wife,  I  think  the  husband  was  a  proper 
party  to  the  appeal,  and  a  competent  witness  by  ■•■*»* 
virtue  of  the  homestead  intarest  alone.  The  wife  JJ^JJ^'*' 
or  husband,  when  the  title  to  the  homestead  is  in 
the  other,  has  a  present  and  existing  interest.  As  said  by 
Chief  Justice  Kingman  in  Helm  v.  Helm,  11  Kan.  21:  "  Our 
homestead  provision  is  peculiar.  The  homestead  cannot  be 
alienated  without  the  joint  consent  of  the  husband  and  wife. 
The  wife's  interest  is  an  existing  one.  The  occupation  and 
enjoyment  of  the  estate  is  secured  to  her  against  any  act  of 
her  husband,  or  of  creditors,  without  her  consent  If  her 
husband  abandons  her,  that  use  remains  to  her  and  the  family. 
It  may  be  difficult  to  define  the  estate,  but  it  is  one  neverthe- 
less." Possessing  such  an  interest  and  such  an  estate,  can 
there  be  any  doubt  of  the  right  of  the  one  not  holding  the 
legal  title  to  take  the  necessary  legal  steps  to  preserve  that 
interest  or  estate?     Even  in  cases  where  the  land  owned  by 
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the  husband  was  not  a  homestead,  it  was  held  by  this  court 
that  the  interest  of  the  wife  was  an  existing  one,  which  may 
be  the  subject  of  conveyance  by  the  wife  during  marriage ; 
that  it  has  the  elements  of  property,  and  is  of  such  a  charac- 
ter that  the  wife  might  during  the  marriage  maintain  an  action 
for  its  protection,  and  for  rehef  from  fraudulent  alienation  by 
her  husband.  Busenbark  v.  Busenbark,  33  Kan.  572 ;  Munger 
V.  Bridridge,  41  Kan,  — . 

The  homestead  interest  is  of  a  much  higher  character  than 
the  inchoate  interest  in  property  not  impressed  with  the  home- 
stead character,  and  affords  a  still  stronger  reason  for  the  tak- 
ing of  an  appeal  and  the  maintenance  of  a  proceeding  for  its 
jfrotection  oy  either  husband  or  wife.  It  not  infrequently 
happens  that  a  railroad  company,  in  condemning  3  right  of 
way  for  its  road  through  a  town  or  city,  appropriates  a  great 
part  or  all  of  lots  of  land  occupied  as  homesteads.  In  such  a 
case,  if  through  the  connivance  or  neglect  of  the  husband  a 
trifling  or  insufficient  award  is  made,  and  no  appeal  is  taken 
by  him,  the  homestead  interest  of  the-wife  is  of^Bttle  value  if 
she  may  not  institute  an  appeal  for  its  protection.  We  have 
decided  that "  the  husband  cannot,  without  the  consent  of  his 
wife,  grant  or  alienate  the  right  of  way  for  a  railroad  across 
land  owned  by  him  and  occupied  as  a  homestead  by  his  family." 
Pilcher  v.  Atchison,  T.  &  S.  F.  R.  Co.,  38  Kan.  516.  Neither 
■can  she  be  deprived  of  the  benefits  of  this  estate  by  any  indi- 
rect means ;  and  the  same  rule  applies  alike  to  both  husband 
and  wife.  In  the  condemnation  proceeding  the  published 
notice  affects  and  binds  either  husband  or  vrue.  "  When  that 
publication  is  made,  all  owners  whose  lands  may  be  con- 
<lemned  must  take  notice,  and,  if  dissatisfied  with  the  award 
when  it  is  made,  they  can,  and,  to  protect  their  interest,  should, 
take  an  appeal,  regardless  of  whether  or  not  they  are  desig- 
nated as  owners  in  the  report. "  Chicago,  K.  &  W.  R.  Co.  v. 
Grovier,  41  Kan.  — .  The  interest  held  by  Benjamin  M.  An- 
derson in  the  homestead  is  alone  sufficient,  in  my  opinion,  to 
warrant  him  in  joining  in  the  appeal ;  and,  being  a  party  with 
such  an  interest,  he  was  competent  to  testify  in  the  case. 

Right  of  W»y  through  HomartBad.— A  husband  can  grant  a  right  of  way 
through  a  homestead  without  the  concurrence  of  the  wife,  if  it  does  not 
affect  the  substantial  enjoyment  of  the  homestead  as  such.  Chicago  &  5. 
W.  R.  Co.  v.  Swinney,  38lowai8a;  Ottumwa.  C.  R.  &  St.  P.  R.  Co.t-.  Mc- 
Williams  (Iowa),  29  Am.  &  Eng.  R.  Cas.  544 ;  Randall  -v.  Texas  Cent.  R.  Co. 
(Tex.)  Z2  /*.  102.  In  Ottumwa,  C.  R.  &  St.  P.  R.  Co.  (Iowa),  29  lb.  544,  it 
was  held  that  a  railroad  runningthrough  340  acre  homestead  tract,  through 
a  cut,  the  edge  of  which  was  95  feet  from,the  dwelling  house,  did  not  de- 
stroy the  enjoyment  of  the  homestead  so  as  to  necessitate  the  wife's  con- 
sent to  the  conveyance.  So,  too,  it  was  held  in  Randall  v.  Texas  Cent.  R. 
Co,  (Tex.)  22  lb.  102,  that  the  wife's  consent  was  not  necessary  to  the  grant 
o(  a  right  of  way  200  feet  wide  through  an  80  acre  tract. 
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Money  payable  for  damages  to  a  homestead  by  the  condemnation  of  a 
right  of  WOT  over  it,  is  exempt  from  execution.  Kaiser  v.  Seaton  (Iowa), 
14  Am.  &  £nK.  R.  Cas.  405.  But  the  husband  may  dispose  of  it  without 
the  consent  of  the  wife.    Canty  v.  l,atternar  (Minn.)  1 5  lb.  380. 

The  widow,  being  entitled  to  the  possession  of  the  homestead,  may  main- 
tain an  action  for  trespass  by  entering  upon  it,  but  the  heirs  may  sue  sep- 
arately to  recover  for  pennanent  injuries.  Little  Rock  &  F.  S.  R.  Co.  v.- 
Dyer  (Ark.),  10  /A  33. 


Ellsworth,  McPherson,  Newton  &  South  Eastern 
R.  Co. 


{Kansas  Supreme  Court,  May  10,  1889.) 

CmifMnt  Domain — Sattlsr  undor  HomMte&d   Entry — CompentMlDni— A 
settler  upon  public  lands,  who  has  made  a.  valid  homestead  entry,  and  is 
in  Dooaession  perfecting  his  title,  is  entitled  to  full  value  for  all  injury  done 
"■"1,  where  a  part  of  such  homestead  has  been  condemned  for 


e  from  that  sustained  by  o 

ma — Msaiure  of  Damage*— Inttructlon, — On  a  trial  upon  an  appeal 
frmn  an  ^ward  of  damages  by  a  homesteader  it  is  error  for  the  court  to 


fpn  the  jury  the  same  rule  of*^  measure  of  dama^^  as  would  be  pn^ier  to- 
^n  provided  the  homesteader  had  a  perfect  title  to  the  land. 

Error  from  District  Court,  Harvey  County. 

The  defendant  in  error  was  on  or  about  tne  I  Jth  day  of 
June,  18S5,  and  at  the  time  the  plaintiff  in  error  constructed 
its  line  of  railroad  across  his  land,  a  homesteader,  and  the 
equitable  owner  of  the  following  described  lands  in  Harvey 
county :  The  S.  E.  J  of  section  6,  township  24,  range  2  E.  of 
the  sixth  P.  M.  The  defendant  in  error  had  only  a  homestead 
liling  thereon,  together  with  certain  homestead  improvements. 
These  facts,  together  with  the  taking  of  a  strip  100  feet  wide 
by  the  railroad  company,  the  condemnation  of  the  commis- 
sioners duly  appointed  by^the  court,  and  the  subsequent  ap- 
peal to  the  district  court,  are  all  conceded  by  the  parties  as 
facts.  The  case  was  tried  at  the  November,  1 886,  term  of  the 
district  court,  and  the  jury  returned  a  general  verdict  in  favor 
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o)  the  plaintiff  below  for  $765.14,  together  with  special  find- 
ings. So  much  of  the  special  findings  and  instructions  of  the 
court  as  we  deem  sufficient  are  as  follows : 

"(7)  Was  not  a  homestead  filing  put  upon  the  land  by  plaint- 
iff in  September,  1 883,  his  only  title  to  the  premises  at  the  time 
defendant's  railroad  was  located  through  the  same?  Answer. 
Yes,"  "(9)  Has  the  plaintiff  yet  procured  any  title  to  the 
lands  from  the  government  of  the  United  States,  and,  if  so, 
what  is  the  nature  and  extent  thereof  ?  ^.  No."  "(14)  What 
was  the  value  of  the  tract  of  land  in  question  in  the  market 
immediately  before  defendant's  right  of  way  was  located 
through  it?  A.  Deciding  according  to  the  instructions  of  the 
court,  we  find  it  worth  about  $4,000.  ( 1 5)  What  was  the  value 
of  the  tract  of  land  in  question  in  the  market  immediately  al- 
ter defendant's  right  of  way  was  located  through  it,  consider- 
ing the  manner  in  which  it  is  cut  and  the  road  was  operated  ? 
A.  Deciding  according  to  instructions  of  the  court,  we  find  it 
worth  about  $3,300." 

INSTRUCTIONS. 

"(i)  This  is  an  appeal  by  the  plaintiff  from  the  award  of 
damages  by  commissioners  in  proceedings  for  the  condemna- 
tion of  a  right  of  way  for  the  defendant  through  a  quarter 
section  in  Harvey  county,  of  which  the  plaintiff  is  in  posses- 
sion by  virtue  of  a  homestead  entry  under  the  laws  of  the 
United  States.  (2)  It  is  admitted  that  a  right  of  way  over 
the  land  in  question  was  appropriated  by  the  defendant,  and 
it  is  not  disputed  that  the  plaintiff  was  and  is  occupying  the 
land  in  question  under  ana  by  virtue  of  homestead  entry  of 
said  land.  The  jury  are  instructed  that  under  and  by  virtue 
of  said  homestead  right  the  plaintiff  is  entitled  to  have  award- 
ed to  him  in  this  proceeding  the  full  amount  of  damages  done 
to  the  land,  as  shown  by  the  evidence,  under  the  rules  for  es- 
timating damages,  as  laid  down  in  these  instructions,  and  you 
are  instructed  that,  although  plaintiff's  homestead  did  not  at 
the  time  of  the  appropriation  of  defendant's  right  of  way  have 
any  market  value  of  its  own  by  reason  of  not  being  a  subject 
of  sale,  yet  the  jury  may  use  as  a  measure  of  value  just  such 
a  tract  of  land  which  could  have  been  placed  on  the  market 
and  sold."  "(4)  The  measure  of  damages  in  this  case  is  the 
difference  between  the  market  value  of  just  such  a  tract  ol 
land,  as  to  quality,  improvements,  and  situation,  as  that  in 
question  just  before  the  appropriation  of  the  right  of  wa)" 
that  is,  without  a  railroad  running  through  it,  and  immedi- 
ately aiter  such  appropriation."  "(?)  The  difference  between 
marlcet  values  before  and  after  the  appropriation,  according 
to  the  view  of  this  case  to  be  taken  by  you,  is  caused — First, 


Digmzefl  by  Google 


HOMESTEAD   ENTRY — MEASURE   OF  DAMAGES.  47 

by  the  actual  taking  of  the  part  appropriated ;  and,  second,  by 
the  damage  done  to  the  remainder  of  the  tract  by  the  appro- 
priation and  use  for  a  railroad  right  of  way  of  the  part  taken." 
*'(9)  The  real  question  to  be  determined  by  the  jury  is :  How 
much  less  would  such  a  piece  of  land,  in  quality,  situation, 
and  everything,  diminished  in  quantity,  and  in  the  condition 
in  which  this  was  left  by  the  railroad,  have  brought  in  the 
market  than  just  before  it  was  cut  hy  the  railroad  ?"  The 
railroad  company  complains  of  these  mstnictions,  and  brings 
the  case  here  for  review, 

/.  H.  Richards  and  Ady  &■  Henry  for  plaintiff  in  error. 

Clarence  Sp&oner  and  Peters,  Lathy  &  Holliday  for  defendant 
in  error. 

ClogsTON,  C. — The  conceded  facts,  the  charge  of  the  court 
to  the  jury,  and  the  findings  of  the  jury,  present  but  one  ques- 
tion, and  that  is :  Did  the  court  in  its  instructions 
to  the  jury  give  the  proper  rule  or  measure  of  '  _ 
damages  which  the  appellant  was  entitled  to  re-  .J^^ 
cover  ?  This  question  has  been  recently  settled  in 
an  exhaustive  opinion  in  the  case  of  Burlington,  K.  &  S.  W. 
R.  Co.  V.  Johnson,  38  Kan.  142;  32  Am.  &  Eng.  R.  Cas.  215, 
in  which  it  is  held  that  a  different  rule  must  be  given  if  the 
occupant  of  the  land  condemned  for  right  of  way  by  a  raiU 
road  company  has  only  a  homestead  right,  and  not  the  fee  to 
the  land ;  or,  in  other  words,  the  jury  must  take  into  consid- 
eration the  title  so  possessed,  and  the  right  of  possession,  in 
determining  the  extent  of  the  damages  and  value  of  the  land. 
In  that  case,  Mr,  Justice  Johnson,  speaking  for  the  court, 
says :  "  The  interest  which  the  settler  has  may  be  appropriated 
for  a  right  of  way  by  adversary  proceedings,  as  we  have  al- 
ready seen  that  congress  has  provided  for  the  condemnation 
of  a  right  of  way  through  a  homestead,  as  well  as  for  its  pur- 
chase Irom  the  settler.  Of  course  the  settler  does  not  part 
with  the  same  interest  or  value  that  he  would  if  he  had  the 
legal  title,  and  he  should  only  receive  compensation  for  the 
interest  taken  from  him.  The  court  below,  however,  in  its 
charge  and  rulings  on  the  admission  of  testimony,  seems  to 
have  carefully  restricted  the  jury  to  an  allowance  for  the  in- 
jury done  to  the  rights  and  interest  which  the  settler  had  in 
the  land.  The  appropriation  and  use  of  a  strip  of  land 
through  the  homestead  affected  the  entire  tract.  The  home- 
steader had  taken  and  was  using  it  as  a  single  tract,  and  as 
his  home  and  farm.  The  division  of  the  farm  into  parts  of  ir- 
regular shape,  the  deep  cuts  4nd  high  fills  that  were  made, 
ana  the  inconvenience  resulting  from  the  construction  of  the 
road,  constitute  an  injury  to  the  interest  of  the  settler,  which 
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'  differs  only  in  degree  from  that  sustained  by  one  who  has  the 
legal  title. '  In  tnis  case  the  court  instructed  the  |ury  and 
gave  the  rule  for  the  measure  of  damages  just  as  it  would 
have  given  it  had  the  plaintiff,  instead  of  naving  a  homestead 
right,  owned  the  fee.  This  was  error.  The  court  ought  to 
have  defined  the  rights  of  the  settler  in  such  homestead,  and 
left  the  question  to  the  jury  to  determine  his  interest,  and 
from  such  interest  the  hability  of  the  company.  Just  what 
that  interest  would  be  is  a  question  of  fact  in  each  case,  to  be 
determined  by  the  jury,  and  depends  upon  the  improved  con- 
dition and  the  length  of  time  the  homestead  has  existed ;  and 
a!l  other  facts  that  go  to  make  up  its  value.  Its  value  may 
be  much  less  than  if  the  settler  owned  the  fee  of  the  land,  or 
it  may  be  substantially  the  same,  or  a  little  less  than  its  actual 
value  including  the  fee.  We  are  therefore  of  the  opinion  that 
the  instructions  of  the  court  were  erroneous,  and  recommend 
that  the  cause  be  reversed  and  a  new  trial  ordered. 

Per  Curiam.    It  is  so  oi;dered  ;  all  the  justices  concurring. 

Eminant  Domain — Maasur*  of  DamagM  for  Entry  Upon  Landi  HoM  Undar 
Hoinoctead  Lawn.— See  Burlington.  K.  &  S.  W.  R.  Co.  v.  Johnson  (Kans.), 
33  Am.  &  Eng.  R.  Cas.  315,  note,  214;  Hot  Springs  R.  Co.  «'.Tyl(r(Ark.), 
10  y^.  145. 


{U.  S.  Ciradt  Cimrt,  S.  D.  Mississippi,  W.  D.  January  19, 1889). 

Oporation  of  Road — Injuria!  to  Property — Exeaaslv*  8p««d. — Section  icHr 
of  the  Revised  Code  of  18S0,  which  prohibits  the  running  of  railroad  trainft 
through  incorporated  cities  and  towns  at  a  greater  rate  of  speed  than  six 
miles  per  hour,  and  makes  the  railroad  company  liable  for  any  damage  or 
injury  which  may  be  sustained  by  any  one  from  such  trains,  while  running 
at  a  greater  rate  of  speed  than  six  miles  per  hour,  throneh  any  such  incor- 
porated city  or  town,  applies  to  damages  and  injuries  wine  to  real  estate 
as  well  as  to  personal  property. 

8ama — Injuries  Ariiing  from  Vlbrstion. — A  railroad  company  is  liable  t» 
the  owner  of  real  estate,  situated  in  an  incorporated  city  or  town,  for  dam- 
age and  injury  done  to  bis  bouse  and  buildings  t^  vibrations  of  the  scril. 
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where  it  can  be  shown  that  such  damage  and  injury  is  the  direct  result  of 
traveling  at  a  greater  rate  of  speed  than  six  miles  per  hour. 

Samfl — Damagn — Unlawful  Uh  of  Right  of  Waj.— Where  damages  are 
assessed  in  an  ad  quod  damnum  proceeding  for  a  railroad  right  of  way,  only 
such  damages  as  will  naturally  and  reasonably  flow  from  a  lawful  use  of  the 
right  of  way  can  betakenintoaccount  by  the  commissioners  called  to  make 
the  assessment ;  and  if,  after  the  assessment  is  made,  and  the  company 
takes  possession,  they  malce  an  unlawful  use  of  the  right  of  way,  and  dam* 
ages  flow  therefrom,  the  owner  is  entitled  to  additional  damages,  such  ad- 
ditional damages  not  having  been  included  in  the  original  assessment. 

At  law. 

Action  by  Julia  Porterfield  against  F.  S.  Bond,  receiver  of 
the  Vicksburg  &  Meridian  Railroad  Company,  to  recover  dam- 
ages for  injuries  to  certain  buildings  belonging  to  plaintiff. 

McCabe  cr  Anderson  and  Miller,  Smith  &  Hirst,  for  petitioner. 

Birchttt  Sf  Gilland  for  defendant. 

Hill,  J. — This  issue  is  submitted  upon  petition,  answer,  and 
proofs,  from  which  the  following  facts  appear :  That  the  pe- 
titioner is,  and  has  been  for  many  years>  the  owner  ^^ 
of  the  lots  described  in  the  pleadings,  and  the  im- 

{)rovemcnts  thereon,  situated  in  the  city  of  Vicksburg.  That 
or  the  c6nsideration  of  $10,400  paid  to  her,  she,  before  the  inju- 
ries complained  of,  conveyed  to  the  trustees  for  the  Vicksburg 
&  Meridian  Railroad  Company  a  right  of  way  over  said  lots  ana 
property.  That  when  this  conveyance  was  made,  and  for  some 
time  thereafter,  trains  were  only  run  to  the  bank  of  the  river, 
and  were  of  the  usual  weight,  and  were  run  at  a  slow  rate  of 
speed,  which  did  no  damage  to  the  buildings  and  improve- 
ments of  petitioner  on  these  lots,  but  that  since  the  road  has 
been  in  the  hands  of  the  receiver,  and  operated  by  his  em- 
ployes, this  portion  of  the  roadbed  has  become  a  part  of  an 
extensive  line  of  railroad,  over  which  large  and  heavy  trains 
are  drawn  by  large  and  heavy  engines.  That  on  the  grounds 
of  the  petitioner  the  road  is  of  an  unusually  steep  grade,  and 
makes  a  curve  ;  and  that  to  ascend  this  part  of  the  road  it  is 
necessary,  with  a  heavy  train,  to  increase  the  speed  to  much 
more  than  six  miles  an  hour, — the  speed  limited  by  the  stat- 
ute of  the  state  for  trains  on  railroads  passing  through  incor- 
porated towns  and  cities.  It  is  admitted  by  the  answer,  and 
shown  by  the  proof,  that  the  trains,  both  freight  and  passen- 
ger, pass  over  this  part  of  the  road  at  a  much  greater  rate  of 
speed  than  six  miles  per  hour;  but  it  is  not  shown  that  the 
speed  is  greater  than  necessary,  unless  there  be  a  division  of 
the  trains  or  a  doubling  of  engines.  The  ytooi  shows  that 
since  these  heavy  trains  have  been  in  operation,  and  the  rate  of 
speed  increased,  the  large  brick  residence  of  the  petitioner,  to. 
gether  with  a  tenement  house  on  her  lot,  situatecf  near  the  raiL 
39  A.  ft  E.  R.  Cu.— 4 
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road  track,  have  been  greatly  damped  by  tKe  breaking  off  of 
the  plastering,  the  loosening  of  the  bricks,  the  breaking  and  in- 
juring  of  the  roof  of  the  residence,  the  cracking  of  the  wall  of 
the  residence  from  the  bottom  to  the  top,  and  by  other  injuries 
not  necessary  to  specify.  The  injuries  are  all  on  the  side  of  the 
building  next  to  tne  railroad  track.  The  weight  of  the  testi- 
mony is  decidedly  to  the  effect  that  these  injuries  have  been 
produced  by  the  running  of  the  trains  over  this  part  of  the 
track.  There  is  some  diversity  of  opinion  between  the  witness- 
es on  the  part  of  the  petitioner  and  that  of  the  defendant  as  to 
whether  or  not  they  were  produced  by  the  increased  rate  of 
speed,  but  the  weight  of  the  testimony  is  that  they  were  so 
caused.  The  fact  that  all  these  injuries  occurred  after  the 
speed  was  increased  upon  this  part  of  the  track,  is  of  itself 
strong  evidence  that  the  increased  speed,  with  the  heavy 
trains,  caused  the  damage ;  but  this,  it  seems  to  me,  is  con- 
clusively proven  by  Mr,  Gregory,  who  repaired  the  chim- 
neys, and  who  testified  that  while  on  top  of  the  building 
when  the  same  trains  were  passing  slowly  there  was  very 
little  shaking  or  vibration,  but  when  passing  rapidly  he  was 
compelled  to  remove  to  a  place  of  safety  to  prevent  himself 
from  being  thrown  from  the  scaffolding. 

I  have  long  since  found  that  experience  is  much  stronger 
than  theory.  Without  further  comment  on  the  testimony,  I 
am  satisfied  that  the  injuries  to  these  buildings 
nbnUom  complained  of  resulted  from  the  excessive  spe&d 
!'^^^""  at  which  these  heavy  trains  were  run  over  the 
track  on  petitioner's  grounds,  or,  rather,  through 
them.  The  injuries  to  the  cisterns  is  more  doubt- 
ful ;  to  a  portion  of  them,  at  least.  It  is  earnestly  urged  by 
defendant's  counsel  that  as  the  right  of  way  over  the  peti- 
tioner's grounds  has  been  purchased  and  paid  for  at  a  large 
price,  it  mcluded  payment  for  the  damages  complained  of; 
or,  in  other  words,  that  the  defendant,  or  the  railroad  com- 
pany for  whom  he  is  acting  as  receiver  and  representative,  is 
the  owner  of  the  right  of  way  through  petitioner's  grounds, 
and  entitled  to  run  the  trains  over  it  at  any  rate  of  speed  that 
may  be  necessary,  without  committing  any  violation  of  law, 
rendering  himself  or  the  interest  represented  by  him  liable 
for  the  injuries  complained  of.  I  am  of  the  opinion  that  the 
purpose  of  the  legislature  in  limiting  the  speed  of  trains  pass- 
ing through  towns  and  cities  to  six  miles  an  hour,  prescribed 
in^  1047,  Code  of  1880,  was  for  the  purpose  of  preventing  in- 
juries to  persons  and  property,  real  and  personal ;  and,  there- 
fore, the  corporation,  of  which  the  receiver  is  the  representa- 
tive in  its  operation,  is  liable  for  any  injuries  committed  by 
the  running  of  the  train,  while  running  at  a  greater  rate  of 
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Speed  than  six  miles  an  hour,  provided  the  injury  is  the  result 
of  the  increased  rate  of  speed.  In  this  case  I  am  satisfied  the 
injuries  resulted  from  the  increased  rate  of  speed,  and,  there- 
fore, must  hold  the  receiver,  or,  rather,  the  funds  in  his  hands, 
liable  for  the  damages.  For  these  injuries,  petitioner  by  her 
petition  claims  the  sum  of  $2,500.  The  proof  fully  sustains 
this  claim,  and  for  which,  with  the  cost,  the  petitioner  is  en- 
tled  to  a  decree,  to  be  paid  out  of  the  money  in  the  hands  of 
the  receiver. 

The  petitioner  further  allLges  that  the  defendant,  by  his 
employes,  in  making  a  ditch  or  sewer,  so  changed  the  flow  of 
the  water  as  to  divert  it  from  its  natural  channel, 
and  threw  it  upon  certain  lots  of  ground  owned  I|'J1^7'°"'' 
by  her,  and  by  which  her  said  property  has  been 
greatly  damaged.  I  have  exammed  the  proof  on  this  point. 
I  am  satisfied  a  portion  of  the  wat&r  thrown  upon  the  peti- 
tioner's lots  has  been  caused  by  the  change  made,  but  not  all ; 
and  how  much  has  been  so  diverted  is  uncertain.  Again,  if 
the  pipe  or  sewer  made  by  the  Compress  Company  was  con- 
structed before  the  sewer  was  made  by  defendant's  employes, 
then  petitioner's  premises  would  have  had  the  same  water 
thrown  upon  her  lots.  The  proof  is  uncertain  as  to  which 
was  first  made.  Petitioner  was,  in  addition  to  this,  after  this 
sewer  was  made,  paid  the  sum  of  $400  for  making  embank- 
ments on  her  lots.  This  injury  from  the  sewer  must  then 
have  occurred,  and  should  have  been,  if  it  was  not,  embraced 
in  that  settlement.  So  that,  upon  the  whole  case,  I  do  not 
believe  any  damages  should  be  allowed  for  this  portion  of 
the  complaint. 

Eminent  Domain — Damwai  for  Injuriei  Cauted  by  Vibration. — In  fn  rt 
New  York  C.  &  H.  R.  R.  Cq.,  15  Hun  (N.  Y.)  63,  it  was  held  that  evi- 
dence that  the  passage  of  trains  in  front  of  plaintilT's  premises  jarred  and 
injured  his  buildings  was  admissible  for  the  purpose  of  proving  the  estent 
of  the  damages ;  and  in  Cohen  v.  City  of  Cleveknd  (Ohio),  9  Am.  &  Cng. 
Corp.  Cas.  405.  a  recovery  for  damages  arising  from  the  same  cause  seems 
to  have  been  sustained. 

In  England,  it  has  been  held  that  actual  injury  to  preinises  from  the 
vibration  caused  hy  ballasi  trains  on  the  works,  was  a  ground  for  compen- 
sation, but  LoHD  Campbell,  C.  J.,  indicated  an  opinion  that  there  could 
be  no  recovery  for  injuries  caused  by  the  vibration  after  the  construction 
was  completed.  Penny  v.  South  Eastern  R.  Co.,  7  El.  &  Bl.  660,  In  the 
later  case  of  Hammersmith  &  City  R.  Co,  v.  Brand,  L.  R..  4  H.  L.  171,  aff'g 
L.  R.,  2  Q,  B.  Z23,  it  was  held  that  no  right  to  compensation  under  the 
Lands  Clauses  Act  arose  from  the  fact  that  by  reason  of  the  operation  of 
the  railway  plaintiff's  buildings  would  be  subjected  to  vibration,  and  were 
thereby  depreciated  in  value.  Compart  Croft  v.  London  &  N.  W.  R.  Co., 
3  B.  A  S.  436- 
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HULING,  et  UX. 


Kaw  Valley  Ry.  &  Imp.  Co. 

(130  U.  S.  559.) 

Eminent  Domain — Ou«  ProosM  of  Law — Sufficiency  of  Notice. — Publica- 
tion of  a  notice  directed  to  persons  owning  lands  on  the  line  of  a  railroad 
as  the  same  was.  or  might  be  located  through  a  certain  section,  that  the 
commisaioners  on  a  certain  date  would  proceed  to  lav  off  the  route  for  said 
road  through  said  section,  and  appraise  thevalue  and  assess  the  damages,  i» 
sufficient  to  support  the  condemnation  of  lands  in  such  section  oy  tiie 
railroad  company. 

Same — Sufficiency  of  Notice  to  No n -Reel dent* — Pubiioatlon. — If  notice  of 
the  intention  of  a  railroad  company  to  condemn  a  right  of  way  through 
lands  has  been  duly  made  by  publication  in  a  newspaper,  a  non-resident 
landowner  cannot  object  that  he  has  been  deprived  of  his  property  without  - 
due  process  of  law. 

Same — Validity  of  Prooeadings — Qualification  of  CommlMloner — Cotttteral 
Attaoki — In  an  action  against  a  railroad  company  in  the  nature  of  an  action 
for  trespass  upon  land,  the  plaintiff  cannot  attack  the  validity  of  the  con- 
demnation proceeding  under  which  the  company  claims  on  the  ground 
that  one  of  the  commissioners  therein  was  not  qualified  to  act,  the  proper 
time  to  take  such  objection  being  at  the  time  of  nis  appointment  or  dunng 
the  condemnation  proceedings. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas.  ^ 

Eppa  Hunion  for  plaintiffs  in  error. 
Geo.  ]V.  McCrary  and  Wallace  Pratt  for  defendant  in  error. 

Miller,  J. — This  action  was  brought  in  the  court  below  by 
the  plaintiffs  in  error  against  the  Kaw  Valley  Railway  &  Im- 
-^  provement  Company,  as  defendant,  in  the  nature 

of  an  action  of  trespass  on  land.  It  was  in  fact  to 
recover  for  the  value  of  land  taken  by  the  railroad  for  its  right 
of  way,  and  for  damages  to  adjacent  lands,  houses,  fences,  and 
property,  incident  to  the  taking.  The  land  was  a  part  of  a 
quarter  section  in  Jackson  township,  Wyandotte  county,  Kan- 
sas. The  railway  company  answered  by  setting  up  proceed- 
ings which  they  nad  taken  under  the  laws  of  Kansas  for  the 
condemnation  of  the  land  for  the  use  of  the  railroad,  and  the 
payment  of  $72;  into  the  treasury  of  that  county  in  accord- 
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ance  with  law,  that  being  the  amount  which  the  commission- 
ers who  conducted  the  condemnation  proceedings  had  allowed 
the  plaintiffs.  The  defendants  set  out  these  proceedings  in 
full,  and  relied  upon  them  as  a  sufficient  defense  for  taking 
possession  of  and  using  the  land.  The  parties  waived  a  jury, 
and  the  case  was  tried  by  the  court,  wno  found  for  the  de- 
fendant, the  railway  company,  and  entered  a  judgment  against 
the  plaintiffs  for  the  costs.  We  are  called  upon  to  review  that 
judgment. 

The  record  of  the  case  is  a  very  singular  one,  as  there  is  no 
special  finding  of  facts  by  the  court,  but  a  general  finding  in 
favor  of  the  defendant.  Instead,  however,  of  a  finding  of 
facts,  there  is  a  bill  of  exceptions,  which  itself  contains  the  en- 
tire history  of  the  case,  including  the  pleadings,  the  motions, 
the  evidence,  the  judgment  of  the  court,  and  all  that  is  in  the 
record  besides.  The  only  point  raised  by  this  bill  of  excep- 
tions was  as  to  the  admission  of  the  testimony  of  L.  H.  Wood, 
who  acted  as  one  of  the  commissioners,  by  appointment  of  the 
district  judge  of  Wyandotte  county,  in  which  the  land  lay. 
The  deposition  of  Wood  was  directed  to  the  question  whether 
he  was  a  freeholder  of  Wyandotte  county,  and,  although  he 
declared  that  at  the  time  he  was  appointed  as  commissioner 
he  was  the  owner  of  considerable  real  estate,  upon  further  ex- 
amination he  stated  that  the  title  to  it  was  in  some  other  per- 
son,  who  held  it  as  trustee  fiir  him.  This  attempt  to  raise  the 
question  of  whether  he  was  a  freeholder  within  the  meaning 
of  the  statute  of  Kansas  on  that  subject  was  ruled  out  entirely 
by  the  exclusion  of  all  his  testimony  on  the  trial,  and  this  con- 
stitutes the  principal  assignment  of  error  in  the  case. 

Article  9,  chap.  23,  Comp.  Laws  Kan.  p.  224,  entitled  "  Ap- 
propriation of  lands  for  the  use  of  railway  and  other  corpora- 
tions," provides  two  modes  of  doing  this.  The  first 
of  these  modes  is  by  an  application  to  the  board  of  '"»'*»"  rf 
county  commissioners,  which  is  the  governing  body  ,^™  "* 
of  the  county,  to  lay  off  along  the  line  of  the  pro- 
posed  road  as  located  by  the  company  a  route  for  such  rail- 
road. Upon  this  apj)lication  being  made  in  writing,  the  board 
of  county  commissioners  shall  forthwith  proceed  to  lay  off 
such  route,  and  have  the  same  carefully  surveyed,  and  appraise 
the  value  and  assess  the  damages  to  the  interest  of  each  of  the 
owners  of  the  land  so  taken — all  of  which  they  shall  embody 
in  a  written  report,  and  file  in  the  office  of  the  county  clerk 
in  such  county.  The  county  clerk  shall  immediately  file  a 
copy  of  this  report  in  the  office  of  the  treasurer  of  the  county ; 
and,  if  the  company  shall  pay  the  amount  of  this  appraisement 
into  the  treasurer's  office,  this  shall  be  certified  upon  the  copy 
of  the  report  under  his  hand  and  seal  of  office,  and  he  shall 
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pay  over  the  amounts  to  the  persons  respectively  entitled  to- 
them.  Upon  the  filing  of  a  copy  of  this  report,  and  a  certifi- 
cate of  the  payment  of  the  money,  in  the  office  of  the  register 
of  deeds  for  tne  proper  county,  the  company  shalt  have  the 
right  to  occupy  tne  lands  so  embraced  withm  such  route  for 
the  purposes  necessary  for  the  construction  and  use  of  its 
road^  These  proceedings,  it  is  declared, shall  vest  in  the  com- 
'  pany,  its  successors  and  assigns,  the  perpetual  use  of  the  lands 
as  soon  as  the  railroad  has  been  constructed.  Section  86  of 
this  article  provides  that  before  the  county  commissioners 
shall  proceed  to  lay  off  any  railroad  route,  notice  of  the  time 
when  the  same  shall  be  commenced  shall  be  given  by  publi- 
cation, 30  days  before  the  time  fixed,  in  some  newspaper  pub- 
lished in  the  county.  It  also  provides  that  an  appeal  may  be 
had  from  the  determination  of  the  board  of  county  commis- 
sioners as  to  the  value  of  the  lands  and  other  damages  to  the 
district  court  of  the  county,  which  appeal  shall  only  affect  the 
amount  of  compensation  to  be  allowed,  but  shall  not  delay 
the  prosecution  of  the  work,  if  the  company  shall  pay  the 
amount  as  aforesaid  and  execute  a  bond  wit  n  sufficient  security 
to  pay  all  damages  which  may  be  adjudged  to  be  paid  by  the 
said  court.  Another  mode  of  appropriating  this  land,  by  the 
exercise  of  the  right  of  eminent  domain,  for  the  use  of^  rail- 
roads, is  provided  by  §  87  of  the  same  article.  In  this  case 
the  railroad  company,  instead  of  applying  to  the  board  of 
county  commissioners,  may  apply  to  the  judge  of  the  district 
court  of  the  county  through  which  the  railroad  is  to  be  built, 
who  shall  appoint  three  commissioners,  who  shall  be  freehold- 
ers and  residents  of  the  county,  to  make  the  location,  appraise- 
ment, and  assessment  of  damages,  instead  of  the  county  com- 
missioners. This  appointment  shall  be  made  in  writing  under 
the  hand  of  the  district  judge,  upon  the  writen  application  of 
the  corporation  or  other  persons,  and  the  application  for  and 
certificate  of  appointment  shall  be  recorded  in  the  office  of 
the  register  of  deeds  of  the  proper  county.  Such  commis- 
sioners, being  duly  sworn,  shall  perform  all  their  duties  in  the 
manner  and  under  the  same  regulations  and  restrictions  as- 
are  provided  in  the  case  where  they  are  performed  by  the 
county  commissioners,  and  the  subsequent  proceedings,  in- 
cluding the  right  of  appeal,  shall  be  the  same. 

In  the  case  now  before  us  the  proceeding  was  had  under 
the  latter  provision  of  the  statute.     The  transcript  on  its  face 
seems  to  be  regular  in  every  particular,  showing  a 
fc*wto'2r*ft  compliance  with  all  the  requirements  of  ftie 

t^int,  statute  on  the  subject     There  was  the  proper  pub- 

lication made  in  the  newspaper,  and,  indeed,  so  far 
as  the  face  of  the  record  is  concerned,  no  objection  seems  to 
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be  made  to  it,  except  that  it  is  very  urgently  argued  that  the 
notice  published  was  not  sufficient  because  it  did  not  apprise 
the  party  of  what  land  was  to  be  taken ;  and,  if  in  that  respect 
it  was  a  suSicient  compliance  with  the  statute,  it  is  then  in- 
sisted  that  the  statute  itself  was  void  as  authorizing  the  taking 
of  private  property  without  due  process  of  law.  In  regard- 
to  this  objection  we  do  not  see  how  the  notice  is  deficient,  if 
any  notice  short  of  one  actually  served  upon  the  party  can  be 
sufficient.  With  regard  to  the  description  of  the  property, 
the  notice  gives  all  that  could  be  known  at  the  time  it  was 
published.  As  the  commissioners  had  the  power  to  deter- 
mine the  precise  location  of  the  road,  that  location  could  not 
be  described  with  more  precision  than  it  is  in  the  newspaper 
publication  set  out  in  the  proceedings.  It  is  directed  to  all  per- 
sons owning  lands  on  the  line  of  the  railroad  as  the  same  is  now 
or  may  be  located  through  section  23,  township  11,  range  25, 
in  the  county  of  Wyandotte  and  state  of  Kansas ;  and  it  noti- 
fied persons  owning  land  in  that  section  that  the  commission- 
ers duly  appointed  would,  on  Monday,  the  22d  of  May,  1882, 
proceed  to  lay  off  the  route  for  said  road  through  said  section, 
and  appraise  the  value  and  assess  the  damages  to  each  quarter 
section  through  and  over  which  the  railroad  might  be  located. 
To  the  plaintiffs  in  this  case,  who  are  the  owners  of  a  quarter 
section  of  land  in  section  23  of  that  township,  this  was  a  suf< 
ficient  warning  that  the  road  might  run  through  their  land  at 
that  point,  and  sufficient  notice  of  the  time  and  place  where 
this  matter  would  be  determined,  as  also  the  amount  to  which 
they  would  be, entitled  for  the  appropriation  of  their  land. 
If  this  notice  had  been  read  by  the  plaintiffs,  it  was  a  clear 
and  distinct  notification  to  them  that  it  would  be  determined 
at  that  time  whether  any,  and  how  much,  of  their  land  in  sec- 
tion 23  would  be  taken  for  the  railroad,  and  the  value  to  be 
set  upon  it  by  the  commissioners ;  and  we  think  that  this  was 
all  the  notice  they  had, a  right  to  require.  Of  course,  the 
statute  goes  upon  the  presumption  that  since  all  the  parties 
cannot  be  served  personally  with  such  notice  the  publication, 
which  is  designed  to  meet  the  eyes  of  everybody,  is  to  stand 
for  such  notice.  The  publication  itself  is  sufficient  if  it  had 
been  in  the  form  of  a  personal  service  upon  the  party  himself 
within  the  county. 

Nor  have  we  any  doubt  that  this  form  of  warning  owners 
of  property  to  appear  and  defend  their  interests,  where  it  is 
subject  to  demands  for  public  use  when  authorized 
by  statute,  is  sufficient  to  subject  the  property  to  ^^^^*" 
the  action  of  the  tribunals  appointed  byproper  au- 
thority to  determine  those  matters.  Tne  owner  of  real, es- 
tate, who  is  a  non-resident  of  the  state  within  which  the  prop- 
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erty  lies,  cannot  evade  the  duties  and  obligations  which  the 
law  imposes  upon  him  in  regard  to  such  property  by  his  ab- 
sence from  the  state.  Because  he  cannot  be  reached  by  some 
process  of  the  courts  of  the  state,  which,  of  course,  have  no 
efficacy  beyond  their  own  borders,  he  cannot  therefore  hold 
his  property  exempt  from  the  liabilities,  duties,  and  obliga- 
tions which  the  state  has  a  right  to  impose  upon  such  prop- 
erty ;  and  in  such  cases  some  substituted  form  of  notice  has 
always  been  held  to  be  a  sufficient  warning  to  the  owner  of 
the  proceedings  which  are  being  taken  under  the  authority 
of  the  state  to  subject  his  property  to  those  demands  and  ob- 
ligations ;  otherwise  the  burdens  of  taxation,  and  the  liability 
of  such  property  to  be  taken  under  the  power  of  eminent  do- 
main, would  be  useless  in  regard  to  a  very  large  amount  of 
property  in  every  state  of  the  Union.  It  is  therefore  the  duty 
of  tne  owner  of  real  estate,  who  is  a  non-resident,  to  take 
measures  that  in  some  way  he  shall  be  represented  when  his 
property  is  called  into  requisition ;  and,  it  he  fails  to  do  this, 
and  fails  to  get  notice  by  the  ordinary  publications  which  have 
usually  been  required  in  such  cases,  it  is  his  misfortune,  and 
he  must  abide  the  consequences.  Such  publication  is  "  due 
process  of  law"  as  applied  to  this  class  of  cases,  Harvey  v. 
Tyler,  2  Wall.  (U.  S\  328;  Secombe  i/.  Milwaukee  &  St.  P. 
R.  Co.,  23  Wall.  (U.  S,),  108  ;  Pennoyer  v.  NeS,  95  U.  S.  722, 
743,  744j  H agar  I'.  Reclamation  District,  111  U.  S.  701  ;  Mc- 
Millen  v.  Anderson,  95  U.  S.  37 ;  Davidson  v.  New  Orleans, 
96  U.  S.  105 ;  Mississippi  &  Rum  Riv.  Boom  Co.  v.  Patterson, 
98  U.  S.  403,  406. 

Conceding  that  these  proceedings  subjected  the  land  in 
controversy  to  the  jurisdiction  of  the  commissioners  appoint- 
ed by  the  district  judge  of  Wyandotte  county,  the 
B«eii>rttT«f  question  as  to  whether  one  of  those  commissioners 
P™™'^  was  a  freeholder  or  not  is  not  open  to  considera- 
■  xiikiii  ooiiBt-  ^'^'^  ^^  *-^'^  suit.  The  commissioners  were  regu- 
•nUf.  larly  appointed  by  the  proper  officer,  and  took  the 

proper  oath,  and  nave  discharged  their  duties  in 
the  manner  required  by  law.  The  railroad  company  has 
paid  the  money,  and  taken  possesjion  of  the  land  wnich  was 
condemned  by  those  commissioners.  The  plaintiffs  cannot 
recover  in  the  present  action  without  a  holdmg  in  this  collat- 
eral proceeding  that  all  that  was  done  by  those  commission- 
ers is  void  by  reason  of  this  want  of  qualification  in  one  of 
their  number.  The  proper  time  for  these  plaintiffs  to  have 
taken  this  objection  to  Mr.  Wood  as  a  commissioner  was 
either  at  the  time  of  his  appointment,  or  at  the  time  he  pro- 
ceeded to  act  as  commissioner.  If  it  be  objected  that  tney 
could  not  be  supposed  to  have  any  notice  of  the  app  ication 


Digmzefl  by  Google 


EMINtNT   DOMAIN — SUFFICIENCY  OF  NOTICE.  67 

for  the  appointment  of  these  commissioners,  and  of  the  time 
and  place  when  the  judge  would  act  on  that  application,  the 
law  presumes  that  they  nad  notice,  and  might  have  attended 
at  the  time  the  commissioners  entered  upon  their  duties.  If 
this  objection  had  been  then  (aken,  it  might  have  been  sus- 
tained, or  it  could  have  been  taken  by  way  of  appeal  from 
the  proceedings  of  the  commissioners;  but  to  permit  such  an 
objection  as  this  to  prevail  at  this  time,  and  thus  defeat  the 
whole  of  the  proceedings  upon  this  narrow  ground,  is  a  prop- 
osition unsupported  by  sound  principle  or  oy  authority.  It 
is  a  collateral  attack  upon  a  proceedmg  whicn  has  been  com- 
pleted according  to  the  forms  of  law.  There  is  no  more  rea- 
son why  this  want  of  qualification  should,  when  shown  at  this 
stage  of  the  proceeding,  invalidate  it  all,  than  there  is  why 
the  discovery,  after  a  judgment,  and  after  that  judgment  has 
passed  beyond  the  control  of  the  court,  that  one  of  the  jurors 
was  disqualified,  should  make  absolutely  void  the  verdict  and 
judgment.  It  is  only  one  of  those  cases  frequently  occurring 
in  the  administration  of  the  law  in  which  it  is  better  that 
errors  not  pointed  out  at  the  proper  time  should  be  disre- 
garded, than  that,  by  attempts  to  correct  them,  evils  much 
worse  should  follow  than  those  incident  to  the  error.  Com. 
of  Leavenworth  County  v.  Espen,  12  Kan.  531;  Vemard  v. 
Cross,  8  Kan.  248 ;  Cooper  v.  Reynolds,  10  Wall.  (U.  S.)  308 ; 
Voorhees  v.  Bank,  lo  Pet.  (U,  S.)  449.  The  judgment  of  the 
circuit  court  is  affirmed. 

Eminant  Domfttn — Sufficiency  of  NotioOi — Before  a  right  of  way  can  be  le- 
gally condemned  underthe  provisionsof  article  9,  chap.  23,  Kan.Comp.  Laws 
iSSj,  through  the  lands  of  a  non-resident,  notice  must  be  given  as  required 
by  {  S6  of  said  chap.  33,  informing  the  owner  of  the  time  when  the  com- 
missioners will  commence  to  make  such  condemnation  ;  and  where  con- 
demnation proceedings  are  bad  without  giving  such  notice,  such  condem- 
nation proceedings  are  void.  It  was  accordingly  held  that  a  notice  which 
failed  to  specify  the  time  when  the  commissioners  would  commence  pro- 
ceedings to  locate  the  road,  was  not  sufficient.  Missouri  Pac.  R.  Co.  v. 
Houseman,  Kan,  Sup.  Ct,,  Jan.  5,  1889.    The  court  said  : 

"The  last  objection,  and  the  only  one  worthy  of  serious  consideration,  is 
as  to  the  sufficiency  of  the  notice  required  to  be  published  before  condem- 
nation proceedings  can  be  had  underchapter  23,  Comp.  Laws  1885.  The 
notice,  or  so  much  of  it  as  embraces  the  question  raised,  is  as  Jollows:  'It 
is  hereby  ordered  that  notice  be  given  by  publication  for  thirty  days  in  the 
OilMva  Republican,  a  newspaper  of  general  circulation,  published  in 
Franklin  county,  Kan.,  that  said  board  of  county  commissioners  of  Frank- 
lin county  will  meet  at  that  certain  point  where  the  proposed  line  of  said 
railroad  is  intersected  by  the  eastern  boundary  of  Pottawatomie  township. 
«i  Tuesday,  the  5th  day  of  August,  1879,  at  10:06  o'clock  A.M. of  that  day, 
and  proceed  to  lay  ofi  along  the  lines  of  said  proposed  railway  through  said 
tovnship,  and  from  that  point  where  the  proposed  line  of  said  railway  is 
intersected  by  the  eastern  t>oundary  of  said  Franklin  county,  and  thence 
ireit  to  the  citv  of  Ottawa,  in  said  county,  as  is  platted,  filed,  and  located 
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1^  said  railway  company,  a  route  for  such  proposed  railway,  not  to  exceecT 
one  hundred  feet  in  width.'  The  objection  to  this  notice,  and  the  one 
upon  which  the  court  excluded  it,  was  that  no  time  is  fixed  therein  when 
the  commissioners  would  commence  to  condemn  the  right  of  way  over 
that  branch  of  the  road  that  runs  through  plaintiff's  land.  The  record 
shows  that  the  railway  company  was  purportmg  to  build  two  lines  of  road 
through  Franklin  county,  one  from  the  direction  of  Osawatomie,  running 
northwest  to  Ottawa  and  Topeka,  and  one  running  in  a  southwesterly 
direction  across  the  southeast  comer  of  Franklin  county,  through  Potta- 
watomie township,  to  the  south  and  west  line  of  the  state.  While  both  of 
theseroads  were  being  buillunder  the  one  name  of  the  St.  Louis,  Kansas 
&  Arizona  Railway  Company,  yet  they  were  two  distinct  hnes  of  road  in 
Franklin  county,  entered  the  county  at  its  east  line  at  different  points,  and 
ran  through  it  m  different  directions.  It  may  be  conceded  that  they  might 
under  one  notice,  properly  worded,  have  included  both  lines ;  but  to  do  so 
the  notice  must  fix  the  time  at  which  the  condemnation  proceedings  would 
be  commenced  on  each  of  these  lines  of  road.  Now,  as  to  the  line  of  road 
where  it  intersects  the  eastern  boundary  of  Pottawatomie  township,  the 
notice  definitely  states  when  they  will  commence  to  condemn  that  line 
through  Pottawatomie  township.  The  notice  says  on  Tuesday,  the  5th  of 
August,  and  'proceed  to  lay  off  along  the  lines  of  said  proposed  railway 
through  said  township.'  Then  it  also  says,  'at  a  point  where  the  proposed 
hne  of  road  intersects  the  eastern  boundary  of  Franklin  county,'  This 
refers  to  the  other  line  of  road,  and  this  hne  of  road  ran  through  the 
plaintiff's  land,  and  no  time  was  fixed  when  the  commissioners  would  com- 
mence to  condemn  that  line,  so  as  to  notify  the  plaintiff  when  he  could  ex- 
pect to  meet  the  commissioners,  and  show  them  the  damage  to  his  Jand. 
it  was  well  said  by  the  trial  court  in  passing  upon  this  question  :  'I  am 
aware,  of  course,  that  in  a  matter  of  this  kind,  where  a  land-owner  pro- 
poses to  treat  the  railroad  companyas  a  trespasser,  as  here,  the  condemna- 
tion proceedings  must  be  absolutely  void,  not  merely  irregular,  in  order 
that  he  may  maintain  his  action ;  but  there  is  a  rule  of  law  to  be  consid- 
ered in  connection  with  that  proposition  which  is :  that  where  property  is 
taken  merely  on  notice  by  publication,  the  statute  is  to  be  strictly  pur- 
sued, as  in  a  case  of  a  summons  by  publication.'  The  notice  when  prop- 
erly published,  would  give  the  commissioners  the  right  to  lay  off  and 
condemn  a  right  of  way ;  but  unless  the  notice  was  properly  published  no 
authority  existed  for  their  action,  and  their  action  would  be  void.  The 
statute  requires  but  one  thing;  that  is,  the  notice  shall  state  at  what  time 
they  will  commence  to  condemn  the  rightof  way.  The  legislature  thought 
it  was  essential  that  the  time  should  be  published  when  tney  would  com- 
mence to  condemn  a  line,  and  when  it  was  so  published  it  became  the  duty 
of  the  land-owners  to  be  on  their  guard,  and  watch  for  the  commissioners 
when  they  approached  their  land,  and  show  them  the  damage  they  desired 
to  be  compensated  for.  We  think  the  notice  was  insufficient  to  give  the 
commissioners  jurisdiction,  and  therefore  that  the  condemnation  proceed- 
ings, so  far  as  the  plaintiff  was  concerned,  were  absolutely  void,  and  the 
court  properly  excluded  them." 
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Texas  &  New  Orleans  R.  Co. 

{Texas  Supreme  Court,  February  a6,  1889.) 

Emfnant  Domain — Construction  of  Railramd  In  Str«ot — Ststuta  of  Limita- 
tion!.—The  r^ht  of  action  for  injuries  to  property  fronting  on  a  street  by 
the  construction  of  railroad  tracks  therein,  accrues  when  the  tracks  are 
laid  and  the  statute  of  limitations  runs  from  that  time. 

Appeal  from  District  Court,  Harris  County. 

Action  by  S.  Lyles  against  the  Texas  &  New  Orleans  R. 
Co.  to  recover  damages  for  injury  to  property.  The  plaint- 
iff appeals  from  a  judgment  dismissing  the  complaint  on  de- 
murrer. 

W.  P.  Hamblen  for  appellant, 

W,  N.  SUam  for  appellee. 

Stayton,  C.  J. — This  action  was  brought  by  appellant  to 
recover  damages  for  injury  alleged  to  nave  been  done  to 
property  owned  by  him,  and  fronting  on  a  street 
on  which  he  alleges  that  appellee  constructed  a  Co"Mr«euw 
double  track  of  railway.  He  alleges  that  appellee  °t,^J^!!^^ 
constructed  the  first  track  in  the  street  in  1879,  and  uuo». 
that  it  constructed  the  second  track  in  1884  and 
that  both  of  these  have  been  continuously  used  since  their 
construction.  The  basis  of  his  action  is  the  depreciation  in 
value  of  his  property,  which  he  alleges  results  from  the  occu- 
pation of  the  streets  by  the  tracks  of  a  railway.  The  action 
was  brought  on  21st  February,  1888,  and  the  defendant,  by 
demurrer,  interposed  the  defense  of  two  years'  limitation, 
which  was  sustamed  by  the  court  below  and  the  cause  dis- 
missed. The  petition  does  not  allege  whether  the  appellee 
occupied  the  street  by  permission  ofthe  local  authorities  of 
the  city  of  Houston.  Whether  with  or  without  such  permis- 
sion, if  the  averments  of  the  petition  be  true, — and  they  must 
be  so  taken — an  injury  to  appellant's  lot  was  done  the  mo- 
ment appellee  occupied  the  street  with  its  tracks,  and  this 
injury  gave  him  an  immediate  cause  of  action,  in  which  he 
would  nave  been  entitled  to  recover  not  only  nominal,  but 
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full,  damages.  It  is  not  a  case  in  which  no  actual  injury  was 
done  when  the  tracks  were  laid,  and  in  which  no  action  would 
lie  until  some  consequential  injury  resulted,  but  is  a  case  in 
which  a  cause  of  action  existed  on  which  the  measure  of  re- 
lief  was  at  once  just  as  broad  as  the  lapse  of  years  could  make 
it  The  wrong  complained  of  was  permanent  in  its  character, 
as  was  the  injury  to  the  estate  of  appellant,  for  which  a  re- 
covery of  the  entire  damages  might  be  had  in  one  action,  and 
upon  which  but  one  recovery  could  be  had.  In  such  cases 
the  statute  of  limitations  runs  from  the  time  the  tracks  were 
laid  ;  for  from  that  time  appellant  could  have  maintained  the 
same  cause  of  action  he  now  seeks  to  fesert,  and  could  have 
recovered  all  the  damages  he  now  could  recover  for  the  in- 
jury done  to  his  estate,  were  the  bar  of  the  statute  not  inter- 
posed. Town  of  Troy  v.  Cheshire  R.  Co.,  23  N.  H.  101 ; 
Powers  V.  Council  BluSs,  45  Iowa,  652 ;  Houston  Water- 
Works  V.  Kennedy,  70  Tex.  233 ;  Houston  &  T.  C.  R.  Co.  v. 
Chaffin,  60  Tex.  554;  14  Am.  &  En^.  R.  Cas.  437;  Wood, 
Lim.  §§  177-180.  There  is  no  error  in  the  judgment,  and  it 
will  be  affirmed. 

Eminent  Dom«in-~L irritation  of  Proceeding!  to  Recover  Compenuttlon — 
ConitltutJonalityi — The  power  of  the  legista.ture  to  limit  the  period  within 
which  a  clajm  for  damages  for  injuries  to  property  may  be  presented,  ap- 
pears to  be  undoubted.  See  State  v.  Messenger,  27  Minn.  1 19 ;  Ruehl  v. 
Voight,  28  Wis.  133 ;  Simma  -v.  Memphis  &  C.  R.  Co..  la  Heislc.  (Tenn.) 
-621  ;  Shearer  v.  Com'rs  of  Douglas  Co.,  13  Kaji.  145  ;  Null  v.  White  Water 
Canal  Co.,  4  Ind.  431 1  Potter  v.  Ames,  43  Cal.  75. 

A  provision  in  a  statute  that  claims  for  compensation  for  the  appF0[>ria- 
tion  of  landsforcanalpurposesmust  be  presented  within  aspecified  period, 
i»  not  a  violation  of  the  constitutional  provision  forbidding  the  taking  of 
property  for  public  use  without  just  compensation.  Rexfordi'.  Knight,  it 
N.  y.  308.  Nor  ia  it  a  violation  of  a  constitutional  provision  requiring 
compensation  to  be  made  as  a  condition  precedent  to  the  exercise  of  the 
power  of  eminent  domain.  Cuppw.  Com'rs  of  Seneca  Co.,  19  Ohio  St.  173. 
In  Rezford  v.  Knight,  11  N.  Y.  308,  the  court  declared  a  statute  which 
conferred  upon  land-owners  the  right  to  obtain  compensation  for  the  ap- 
propriation of  lands  for  canal  purposes  provided  the  claims  were  exhibited 
to  the  appraisers  within  one  year  from  the  passage  of  the  act,  to  be  in  sub- 
stance a  statute  of  limitations  applicable  to  existing  damages,  and  that 
viewed  as  a  statute  of  limitations,  the  act  did  not  violate  the  provision  of 
the  federal  constitution  forbidding  the  states  to  pass  any  law  impairing 
the  obligation  of  contracts. 

A  statute  which  declares  that  no  recovery  shall  be  had  for  damages  aris- 
ing from  the  exercise  of  the  power  of  eminent  domain  except  the  claim  be 
presented  within  a  specified  period,  is  not  founded  upon -a  presumption  of 

Syment,  but  upon  the  ground  that  the  period  limited  is  a  reasonable  time 
:  asserting  the  claim,  and  that  if  it  is  not  asserted  it  is  thereby  waived. 
Dull  V.  White  Water  Canal  Co.,  4  Ind.  431.  See  also  Nelson  v.  Fleming, 
56  Ind.  310. 

The  statute  must,  however,  afford  the  land-owner  a  reasonable  opportu- 
nity to  recover  compensation.     Potter  -v.  Ames,  43  Cal.  75;   Shearer  v. 
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Com'rs  of  Douglas  Co..  13  Kan.  145  ;  Simms  v.  Memphis  &  C.  R.  Co.,  12 
Heisk.  (Tenn.)  621 ;  Ruehl  v.  Voight,  28  Wis.  153,  what  is  a  reasonable 
time  for  that  purpose  is  a  question  resting  lai^ely  in  the  sound  discretion 
of  the  l^slature  in  view  of  all  the  circumstances  and  exigencies  leadinc: 
to  the  particular  enactment ;  and  to  justifj^  a  court  in  holding  the  law  void 
because  it  contains  an  unreasonable  restriction'  as  to  the  time  in  which 
the  right  of  the  party  may  be  lc^;ally  asserted,  the  time  limited  must  be  so 
short  as  under  the  circumstances  to  amouht  to  ^  practical  denial  of  the 
right  to  compensation.  State  v.  Messenger,  27  Minn.  119.  Accordingly 
it  nas  been  held  that  a  statute  which  requires  that  a  person  claiming  dam- 
ages  for  the  constmaion  of  a  railroad,  canal  etc.,  should  file  a  statement 
thereof  with  the  board  of  commissioners  within  one  year  after  the  damages 
claimed  have  accrued,  and  which  declares  that  if  he  neglectes  or  refuses 
to  do  so  he  was  to  be  deem^  to  have  surrendered  his  interest  in  the  prem- 
ises, gives  the  land-owner  a  sufficient  opportunity  to  enforce  his  claim. 
People  V.  Michigan  S,  R.  Co.,  3  Mich,  4.90,  And  it  has  also  been  declared 
that  a  statute  which  requires  a  claim  for  compensation  to  be  presented 
within  60  days  of  the  passage  of  the  law.  does  not  so  unreasonably  restrict 
the  right  to  compensation  as  to  practically  deny  any  right  to  redress,  and 
such  act  is  valid.    State  v.  Messenger,  37  Minn.  1 19. 

A  statute  which  requires  a  land-owner  to  present  his  claim  for  compen- 
sation to  the  viewers,  and  which  declares  that  in  case  of  failure  to  do  so  it 
shall  be  barred,  is  not  unconstitutional  as  a  contravention  of  the  constitu- 
tional provision  prohibiting  the  taking  of  private  property  for  public  use 
without  just  compensation.  Kecfcner  v.  Warner,  22  Ohio  St.  275.  See 
also  Potter  v.  Ames,  43  Cal.  75;  Harper  v.  Richardson,  22  Cal.  324;  Cupp 
V.  Com'rs  of  Seneca  Co.,  19  Ohio  St.  173;  Anderson  v.  McKinney.  34  Ohi» 
St.  467 ;  Shearer  w.  Com'rs  of  Douglas  Co..  13  Kan.  145. 

A  statute  which  provides  that  if  roads  be  used  for  ten  years  or  more, 
the^  shall  be  deemed  public  highways,  is  a  statute  of  limitations  under 
which  the  owner  of  the  land  loses  his  right  to  compensation  if  he  has  not 
received  it,  and  such  statute  is  rot  unconstitutional.  Tomlinson  v.  Wal- 
lace, 16  Wis.  224.    See  also  Bumpus  v.  Miller,  4  Mich.  158. 

If  the  tribunal  appointed  for  the  assessment  of  damages. is  created  by 
statute,  it  has  no  authority  to  entertain  claims  not  presented  in  the  mode 
and  within  the  period  prescribed  by  the  statute  creating  it  and  definite 
its  powers.  People  v.  Canal  Appraisers,  9  Barb.  (N.  Y.)  496.  So,  too, 
at  common  law.  no  damages  are  recoverable  for  a  change  of  grade,  and 
any  right  conferred  upon  abutting  lot-owners  exists  only  oy  virtue  of  the 
statute  creating  it,  and  is  subject  to  any  conditions  imposed  thereby  in- 
cluding any  conditions  limiting  the  time  for  the  presentation  of  claims, 
or  the  commencement  of  suits.    Anneasf.  City  of  Providence,  13  R.I.  17. 

8am« — Applicability  of  QanaraJ  Statute  of  LlmltationSi — Where  private 
property  has  been  damaged  by  a  public  improvement,  the  statute  of  limi- 
tations does  not  agply  to  the  remedy  given  by  act  of  assembly  for  the  as- 
sessment of  consequential  damages.  Hannum  v.  West  Chester,  63  Pa.  St. 
475.  Nor  to  a  statutory  proceeding  for  the  assessment  of  damages  occa- 
sioned by  the  construction  of  a  railroad.  Delaware,  Lackawanna  &  West- 
em  Railroad  Co.  v.  Burson,  61  Pa.  St.  '369;  overruling  Forster  v.  Cumber- 
land Valley  Railrojd  Co,,  23  lb.  371.  And  see  McCIinton  v.  Pittsbui^h, 
Fort  Wayne  &  Chicago  Railway  Co.,  66  lb.  404,  In  Dixon  v.  Baltimore  & 
P.  R.  Co.  (D.  C),  3  Am.  &  Eng.  R.  Caa.  201,  it  was  held,  that,  as  the  sUt- 
ute  of  limitations  did  not  eipressly  refer  to  proceedings  for  the  assessment 
of  danu^es  for  lands  appropriated  to  public  use,  it  was  not  applicable 
thereto,  although  it  made  provision  for  actions  of  trespass.  But  see 
Welsh  V.  Chicago,  B.  A  Q.  R.  Co.,  19  Mo.  App.  137.  The  general  statute 
of  limitationa  would  appear,  however,  to  have  been  ^>plied  in  some  cases 
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without  any  question  being  raised,  but  it  is  to  be  noticed  that  these  were 
actions  to  recover  consequential  damages  and  not  proceedings  to  assess 
compensation  for  lands  taken.  Chicago  &  E.  1.  R.  Co.  v.  McAulev,  i2i 
111.  i6o:  Pratt  V.  Des  Moines,  N.  W.  R.  Co.,  72  Iowa,  249;  Frankle  v. 
Jackson,  30  Fed.  Rep.  398. 

Sftma — Conttruction  of  Ststutet.~In  Beard  v.  Credit  Val.  R.  Co.  (Ont.), 
23  Am.  &  Eng.  R.  Cas.  142,  it  was  held  that  the  Ontario  statute  which 
fixes  a  limitation  of  six  months  for  bringing  actions  for  any  damage  or  in- 
jury sustained  "by  reaso'n  of  the  railway  did  not  apply  to  an  action  brought 
against  the  railroad  company  for  damages  for  trespassing  on  plaintiti's 
lands  and  wrongfully  removing  earth  therefrom.  A  provision  — -~- — ' 
'--'1  i;-      ' -.-■-.   -  .-■■..__. 


e  which  has  reference  to  the  construction  of  railroads  in  public 
streets,  that  damages  arising  from  such  construction  may  be  recovered  by 
civil  action  brought  at  any  time  within  two  years  from  the  completion  of 
the  track,  has  reference  only  to  damages  sustained  from  the  lawful  occupa- 
tion of  the  street  for  railroad  purposes,  and  does  not  apply  to  cases  where 
the  railroad  company  has  laid  its  tracks  in  the  street  without  authority. 
Lawrence  R.  Co.  v.  Cobb,  35  Ohio  St.  94. 

When  a  statute  only  makes  provision  for  cases  in  which  a  land-owner 
has  refused  to  relinquish  to  the  company  the  right  of  way  or  to  accept 
a  fair  compensation  therefor,  it  has  no  application  to  cases  in  which  no 
offer  of  compensation  or  application  for  the  right  of  way  has  been  made 
to  the  owner.  Tene  Haute  &  I.  R.  Co.  v.  Scott  (Ind.),  3  Am.  &  Eng.  R. 
Cas.  208. 

In  Carolina  Cent.  R.  Co.  v.  McCaskill,  94  N.  Car.  746,  it  was  held  that 
under  a  statute  which  declared  that  it  should  be  presumed  that  the  land 
over  which  the  road  should  be  constructed  had  been  granted  to  the  corn- 


presumption  of  convejrance  arose  from  the  company's  act  of  taking  posses- 
sion and  building  a  railroad  when  the  owner  failed  to  take  steps,  for  two 
years  after  its  completion,  for  recovering  compensation.  But  in  R08S  v. 
Grand  Trunk  R.  Co,  (Ont.),  25  Am.  &  Eng.  R.  Cas.  209,  it  was  held  that 
although  by  ten  years'  possession  a  railroad  company  acquired  title  to 
lands  occupied  by  its  track,  the  plaintiff's  right  to  compensation  being  a 
statutory  nght,  an  action  to  enforce  it  was  not  barred  until  the  expiry  of 
20  years  after  the  cause  of  action  arose. 

When  a  railroad  company  has,  without  taking  the  necessary  proceedings 
to  condemn  the  right  of  way,  entered  upon  land  and  has  always  recc^nized 
the  claim  of  the  land-owner  to  compensation,  there  is  no  waiver  of  the 
claim  of  the  land-owner  to  damages  for  the  trespass,  but  the  damages  recov- 
erable therefor  are  limited  to  statutory  period  applicable  to  trespasses, 
although  the  company  may  have  been  in  possession  during  a  much  longer 
period.    Perkins  v.  Maine  Cent.  R.  Co.,  72  Me.  95. 

When  a  statute  authorizing  the  construction  of  a  dam  across  a  river, 
provides  that  persons  damaged  thereby  shall  have  the  same  right  to  dam- 
ages as  is  provided  by  law  for  persons  damaged  by  railroad  corporations, 
persons  injured  by  the  construction  of  the  dam  are  limited,  not  only  as  to 
the  form  of  action,  but  also  as  to  the  time  within  which  the  remedy  must 
be  sought,  when  by  the  railroad  statutes  it  is  declared  that  the  application 
must  be  made  within  three  years  from  the  time  of  taking  land.  Call  v. 
County  Comrs.  of  Middlesex,  2  Gray,  (Mass.),  232. 

Santa — DiiabNItlei. — As  in  the  case  of  the  general  statutes  of  limita- 
tion, the  disability  of  infancy  interrupts  the  running  of  the  limitation  in 
a  statute  applicable  to  iniunes  caused  by  the  exercise  of  the  power  of  cm. 
inent  domain.     Indiana  Cent.  R.  Co.  v.  Oaks,  20  Ind.  9.    As  to  the  disa. 
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'biljlies  of  married  women,  see  Waring  v.  Cheraw  &  W.  R.  Co.,  i6  S.  Car. 
416. 

Wben  the  le^al  estate  is  vested  in  a  trustee,  infants  are  barred  by  his 
failure  to  claim  compensation.  Waring  v.  Cheraw  &  W.  R.  Co.,  i6  5.  Car. 
416. 

8aDi«~Wh«n  CauM  of  Action  Aceniat. — In  Charleston  Branch  R.  Co.  -v. 
County  Commrs.,  7  Met.  (Mass.)  78,  it  was  held  that  the  period  of  three 
years  "  from  the  time  of  taking  "  land  for  a  railroad  company  within  which 
application  must  be  made  to  the  county  commissioners  to  estimate  the 
damages  for  auch  taking,  is  to  be  computed  from  the  filing  of  the  location 
of  the  road.  See  also  Hazen  v.  Boston  &  M.  R.  Co.,  2  Gray  (Mass.),  574. 
But  in  Moore  v.  City  of  Boston,  8  Cush.  (Mass.)  274,  the  court  held  that 
the  owner  of  land  taken  for  supplying  the  city  with  water  might  maintain  a 
petition  for  damages  as  soon  as  his  land  was  actually  entered  upon  and  ■ 
taken,  and  before  a  description  of  the  land,  signed  by  the  mayor  of  the  city, 
has  been  filed  in  the  raster  of  deeds  as  required  by  the  statute. 

A  turnpike  was  authorized  and  located,  and  the  location  duly  recorded. 
A  land-owner  did  not  claim  damages  within  the  year  limited.  Afterwards, 
the  road  not  being  completed,  a  new  company  was  authorized  to  complete 
the  road  over  the  same  location.  Held,  that  no  new  claim  arose  for  this 
occupation  of  the  old  location,  and  that  all  old  claims  not  prosecuted  were 
barred  by  the  lapse  of  time,    Callison  v.  Hedrick,  1 5  Grat,  (Va.)  244. 

Upon  the  construction  and  putting  in  operation  of  a  railroad,  all  dam- 
ages which  will  be  sustained  as  a  necessary  result  of  the  operation,  present 
and  prospective,  are  recoverable  at  once  in  a  single  action  brought  for  that 
purpose,  and  the  claim  thereto  is  barred  by  the  five  years'  limitation  of  the 
Illinois  statute  applicable  to  actions  to  recover  damages  for  an  injury  done 
to  property,  real  or  personal.  Chicago  &  E.  I.  R.  Qo..v.  McAuley,  121  111. 
160. 

Damages  for  the  construction  of  a  railroad  in  a  public  street  are  recov- 
erable in  a  single  action  immediately  upon  construction.  Chicago  &  £.  I. 
R.  Co.  tf.  Loed,  118  111,  202.  And  when  th'e  claim  arises  solely  from  the  lay- 
ing down  of  a  track  in  a  public  street,  and  the  subsequent  running  of  trains 
in  an  ordinary,  proper,  and  lawful  manner,  there  is  but  a  single  cause  of  ac- 
tion against  which  the  statute  of  limitations  commences  to  run  from  the 
time  of  the  occupation  of  the  street.  Frankle  v.  tackson.  30  Fed.  Rep. 
398.  Under  the  Iowa  statute  it  is  the  location  and  laying  down  of  a  track 
on  a  public  street  that  entitles  the  abutting  owner  to  compensation,  and  the 
cause  of  action  accrues,  and  the  statute  of  limitations  commences  to  run 
from  the  time  when  the  track  is  laid  down.  MulhoUand  v.  Des  Moines, 
A.  &  W,  R.  Co.  (Iowa),  10  Am.  &  Eng.  R.  Cas.  99.  And  as  the  right  of  an 
abutting  lot-owner,  who  does  not  own  the  fee  of  a  street,  to  compensation 
for  injuries  caused  by  the  construction  of  a  railroad  therein,  depends  solely 
upon  statute,  a  claim  to  compensation  is  barred  in  five  years,  and  not  in  ten 
years  under  the  statute  applicable  to  actions  involving  title  to  the  realty. 
Pratt  V.  Des  Moines  N.  W.  R.  Co.  72  Iowa,  249. 

Where  a  permanent  dam  is  built  across  a  river,  and  causes  water  to  flow 
back  on  plaintiff's  lands,  the  right  of  action  accrues  upon  the  completion  of 
the  dam,  and  includes  all  damages,  past  and  prospective.  Bizer  v.  Ottum- 
wa  Hydraulic  Power  Co.,  70  Iowa,  145 ;  Call  v.  Comrs.  of  Middlesex  Co.,  2 
Gray  (Mass.),  232 ;  Heard  v.  Prop'rs  of  Middlesex  Canal,  5  Met.  (Mass.) 
81.  When  a  statute  gives  a  city  the  right  to  construct  a  reservoir  for  the 
storage  of  water,  and  provides  that  the  owners  of  lands  may  apply  for  the 
assessment  of  damages  at  any  time  within  three  years  from  the  taking  of 
the  land  or  sustaining  damage,  and  not  afterwards,  a  petition  cannot  be 
maintained  after  the  expiration  of  three  ^ars  from  the  construction  of  the 
reservoir,  by  a  person  whose  land  was  injured  by  water  percolating  through 
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his  Ia.nd  from  the  reservoir,  although  such  percolation  did  not  talce  place  un- 
til after  the  expiration  of  three  years.  Davis  v.  City  of  New  Bedford,  13} 
Mass.  549<  It  is  to  be  noted,  however,  that  in  this  case  the  claimant  treated 
what  bad  been  done  in  the  construction  of  the  reservoir  as  lawfully  done, 
and  not  as  unlawfully  or  unskillfully  done,  or  creating  a  nuisance.  In  184$ 
a  canal, company,  in  constructing  its  canal,  diverted  water  from  plaintifi's 
mills.  About  eighteen  months  afterward  a  freshet  washed  away  the  canal 
and  the  water  returned  to  its  natural  channel.  In  1849,  in  repairing  the 
canal,  the  company  again  diverted  the  water  as  it  had  previously  done. 
Ne/d,  that  a  statute  which  declared  that  applications  to  recover  damages 
for  injuries  arisifig  from  the  construction  of  public  works  should  be  made 
within  two  years  after  the  same  was  taken  possession  of,  commenced  to  run 
from  the  first  diversion  of  the  water  in  1845.  Null  v.  White  Water  Canal 
Co.,  4  Ind.  431.  A  statute  provided  that  any  person  whose  water  rights 
were  taken  for  the  supply  01  a  city  might  apply  for  damages  within  one 
year  "  from  the  time  when  the  water  is  first  actually  withdrawn  or  diverted  " 
by  the  original  construction  of  the  works.  The  flow  of  water  to  a  mill  was 
diminished  but  no  serious  inconvenience  was  felt  by  the  mill-owner  until 
more  than  a  year  afterwards,  when  by  reason  of  an  additional  diversion  of 
the  water,  the  flow  to  his  mill  ceased  altogether,  and  he  then  for  the  first 
time  applied  for  damages,  //eiii,  that  his  right  to  make  the  application 
was  limited  to  the  year  after  the  original  diversion  of  the  water.  Ipswich 
V.  County  Com,,  lOS  Mass.  366,  Under  a  statute  which  declared  that  the 
owner  of  land  or  water  rights,  taken  for  the  construction  of  water  works, 
might  apply  for  the  assessment  of  damages  at  any  time  within  three  years 
from  the  taking  of  his  property  or  construction  of  the  works,  and  not  after- 
wards, it  was  held  that  a  petition  filed  more  than  three  years  after  a  with- 
drawal of  the  watet  by  direction  of  the  engineer  of  the  town  for  the  pur- 
pose of  testing  the  engine,  but  less  than  three  years  before  an  actual 
distribution  of  the  water  to  the  inhabitants  of  the  town,  was  filed  too  late. 
Tileston  v.  Inhabitants  of  Brookline,  1 34  Mass.  438, 

Where  a  railroad  company,  in  the  construction  of  its  track,  wrong- 
fully enters  upon  adjoining  lands  and  digs  a  ditch  therein,  there  is  a 
completed  trespass,  and  the  cause  of  action  for  injuries  resulting  there- 
from commences  to  run  from  the  time  of  di^ng  the  ditch,  although  sub- 
sequently the  ditch,  having  been  obstructeoVoverflowa  and  causes  injury 
to  crops  on  the  adjoining  lands.  Kansas  Pac.  R.  Co,  v.  Mihlman,  17  Kan. 
224.  See  also  Houston  &  T,  C.  R.  Co.  v.  Chaffin  (Tei.),  14  Am.  &  Eng. 
R,  Cos.  437.  In  Valley  R,  Co,  v.  Franz.  43  Ohio  Sl  623.  it  appeared  that 
a  railroad  company  cut  a  new  channel  for  a  stream  of  water  upon  its  own 
land  and  turned  the  stream  into  the  old  channel  again  at  right  angles  to  its 
former  course,  throwing  the  water  against  and  upon  the  land  of  another, 
thereby  causing  damage.  The  stream  continued  to  cause  damage  by  wash- 
ing away  the  land  of  the  adjoining  proprietor.  //M,  that  the  injury  was 
continuous  in  its  nature,  and  that  the  land-owner'  was  not  confined  to  a 
single  cause  of  action  which  accrued  at  the  time  when  the  alteration  in 
the  course  of  the  stream  was  first  made.  If  a  railroad  company,  by  the 
construction  of  an  embankment  unlawfully  obstructs  the  flow  of  surface 
waters,  and  thereby  damages  plaintiff's  crops,  a  separate  cause  of  action  for 
each  year's  damages  accrues,  and  the  plaintiff  is  not  confined  to  a  single 
suit.  The  plaintiff,  therefore,  may  maintain  an  action  to  recover  the  dam- 
ages which  he  has  sustained  withm  five  years  preceding,  although  the  em- 
bankment which  caused  the  obstruction  was  constnjctcd  prior  to  that 
time.    Drake  v.  Chicago,  R.  I.  &  P.  R.  Co,,  63  Iowa.  aoj. 

8wn«— Unlawful  Entry— KanMS  Statute,~Under  Kan,  Civ.  Code.  $  18, 
subd.  3.  the  damages  recoverable  in  an  action  against  a  railroad  company 
for  uidawfully  entering  upon  lands  and  constructing  its  road  thereon,  are 
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limited  todamagn  sustained  within  two  years  of  the  brin^neof  suit,  al- 
tiiough  the  trespass  continued  for  a  longer  period,  Missouri  Pac.  R.  Co. 
V.  Houseman,  Kan.  Sup.  Ct„  Jan.  s.  1889^  The  court  said :  "  A  plaintil^ 
recovering  in  ejectment  may  recover  for  rents  and  profits  for  three  years 
next  pr^xdlng  the  commencement  of  his  action,  ana  only  for  three  years. 
Gatton  V.  ToTley,  22  Kan.  678;  Seibert  v.  Baxter,  36  Kan.  189;  Hill  v. 
M^ers,46Pa.  St.  ij.  And  in  such  acasehe  may  recover  damages  for  tim- 
ber wrongfully  destroyed  by  the  defendant  for  two  years  next  precedinp- 
the  commencement  of  his  action,  and  only  for  two  years.  Kansas  Pac.  R, 
Co.  V.  Mihlman,  17  Kan.  224;  Franlde  v.  Jackson,  30  Fed.  Rep.  398;  Sils- 
by  Mfg.  Co,  V.  State,  104  N.  Y.  562 ;  Colriclt  *.  Swinburne  105  N.  Y.  503. 
In  both  cases  the  proper  statute  of  limitations  applies,  and  bars  all  recov- 
ery for  all  rents,  profits,  or  damages  for  the  period  in  excess  of  the  partic- 
ular period  prescribed  by  the  statute,  although  the  wrong  may  have  been 
a  continuing  and  continuous  wrong,  and  for  a  much  greater  period  of  time 
than  that  fixed  by  the  statute  And  all  trespasses  upon  real  estate  are  gov- 
erned by  the  same  rule  with  respect  "to  the  bar  of  the  statutes  of  limita- 
tions that  the  wrongful  destruction  of  timber  is.  "  An  action  for  trespass 
upon  real  property  can  be  brought  only  within  the  period  of  two  years 
nextafter  the  commission  of  the  trespass.  Civil  Code,  $  18,  subd.  3.  And 
it  can  make  no  difference  that  the  action  is  coupled  with  the  one  for  eject- 
ment, or  that  the  trespass  has  been  continuous  for  more  than  two  years." 


Memphis  &  Charleston  R.  Co. 

(Alabama  Supreme  Court,  Mwf  21,  1889.) 

OsmI— Cenvcyanecof  Richtof  Wa]h-Condftio»— Tonnlnition  of  Ettato> — 
By  the  charter  of  a  railroad  its  existence  was  limited  to  fifty  years.  The 
fee  of  a  strip  of  land  was  conveyed  to  the  company  for  right  of  way,  the 
habendum  clause  limiting  the  estate  to  a  term  of  fifty  years  and  so  long 
thereafter  as  the  charter  should  continue.  After  the  conveyance  was- 
eranted  the  charter  was  amended,  and  it  was  declared  that  the  state  should 
nave  the  right  to  acquire  the  railroad  at  the  expiration  of  the  charter,  or 
at  the  expiration  of  any  period  of  ten  years  thereafter,  and  that  the  ctiar— 
ter  should  be  continued  for  a  term  of  ten  years  upon  each  failure  of  the 
state  to  exercise  its  power  to  purchase.  The  property  of  the  company  was 
sold  at  judicial  sale  and  was  afterwards  acquired  by  the  defendarit  under 
statutes  which  transferred  to  it  the  rights,  franchises  and  privileges  of  th« 
original  company.  The  company  which  was  grantee  in  the  deed,  was 
never  judicially  dissolved,  but  ceased  to  do  business.  HeU,  that  the  es- 
tate was  not  terminated  by  the  lapse  of  the  period  of  fifty  years,  or  t^ 
the  failure  of  the  grantee  to  do  business,  the  term  "  cfiarter, '  as  used  in 
the  deed,  having  reference  to  the  rights,  privileges  and  franchises  granted, 
and  not  merely  to  the  act  of  incorporation  or  the  corporate  name. 
39  A.  &  E.  R.  Cas.— 5 
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Same — Interott  of  Orantor— Rev«ralon — Conveyance. — When  a  deed  of 
land  is  granted  to  a  railroad  company,  and  by  the  habendum  clause  the 
term  is  limited  to  a  period  of  fifty  years,  or  so  ion c  as  the  charter  may 
c<Mitinue,  a  base,  qualified  or  determinable  fee  vests  m  the  company,  and 
only  a  possibility  of  reverter  remains  in  the  gnuitor,  which  is  incapable  of 
alieaation. 

Appeal  from  Circuit  Court,  Madison  County. 

Action  by  Ann  Davis  ag^ainst  the  Memphis  &  Charleston 
R.  Co.  to  recover  the  possession  of  certain  lands.  Plaintiff 
appeals  from  a  judgment  for  the  defendant, 

L.  W.  Day  and  Cabaniss  &  Ward  for  appellant. 

R.  C.  Brickell  audi  Milton  Humes  for  appellee. 

ClOPTON,  J. — Appellant  brings  the  statutory  real  action  to 
recover  possession  of  a  strip  of  land  loo  feet  in  width,  situated 
in  the  S,  ^  of  section  i6,  and  N.  W.  ^  of  section  21, 
'■•**'  in  township  5,  range  5  W,,  which  covers  the  road- 

bed and  right  of  way  of  the  Memphis  &  Charleston  Railroad 
Company.  The  parties  deduce  title,  respectively,  in  this  wise : 
The  Tuscumbia,  Courtland  &  Decatur  Railroad  Company 
was  incorporated  by  an  act  of  the  general  assembly,  January 
13,  1832.  By  the  terms  of  the  act  the  corporate  existence  was 
limited  to  a  period  of  50  years.  Acts  1831-32,  p.  67.  On  No- 
vember 10,  1832,  the  act  of  incorporation  was  amended.  The 
fourth  section  of  the  amendatory  act  provided  "  that  at  the 
expiration  of  fifty  years  from  the  date  of  the  said  charter,  and 
at  each  subsequent  term  of  ten  years,  the  state  shall  be  au- 
thorized to  take  all  of  said  works,  cars,  and  estate  of  every 
description  whatever,  belonging  to  said  company,  at  the  par 
value  of  the  stock  of  said  company,  if  the  state  should  elect 
so  to  do  ;  but,  if  the  state  shall  not  within  one  year  after  the 
expiration  of  any  term  of  ten  years  take  said  works,  then  the 
charter  of  said  company  shall  be  continued  for  a  subsequent 
term  of  ten  years,"  Acts  1832-33,  p.  7,  The  manifest  opera- 
tion of  the  amendatory  act  is  to  remove  the  limitation  of  50 
years,  as  provided  in  the  original  act  of  incorporation,  and  to 
create  a  corporation  endowed  with  capacity  of  perpetual  ex- 
istence, unless  the  state  shall  exercise  its  reservea  right  of 
purchase.  Joseph  Sykes  sold  and  conveyed,  February  7, 
1832,  that  part  of  the  land  in  controversy  which  is  in  the  north- 
west quarter  of  section  2 1 ,  to  the  Tuscumbia,  Courtland  &  De- 
catur Railroad  Company.  The  habendum  c\b,\x?,^  ol  the  con- 
veyance reads  :  "  To  have  and  to  hold  the  said  tract  of  one 
hundred  feet  of  land  above  described  to  the  said  president 
and  directors  of  the  said  Tuscumbia,  Courtland  &  Decatur 
Railroad  Company,  and  their  successors  in  office,  for  the  term 
of  fifty  years,  and  so  long  thereafter  as  their  charter  shall  con- 
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tinue."  On  April  29,  1843,  Sykes  sold  and  conveyed  to  James 
Fennell  the  half  and  quarter  sections,  which  included  the 
land  in  suit.  The  deed  contains  the  following  exceptions : 
■"  The  railroad  running  through  these  lands  excepted,  but  any 
benefit  or  reversion  therefrom,  which  may  accrue,  to  go  to 
the  said  Fennell."  The  plaintifi  claims  by  descent  from  her 
ancestor,  James  Fennell. 

The  conveyance  from  Sykes  to  the  railroad  company  must 
be  construed  in  connection  with  and  in  reference  to  the  amend- 
ing act  providing  for  an  indefinite  continuation  of 
the  charter  of  the  company,  subject  to  the  contin-  c«m™T»«i« 
gency  of  the  state's  exercise  of  the  privilege  to  ?"*"*'^, 
take  the  property  at  designated  successive  periods,  tttt  m  eem- ' 
By  the  fifth  section  of  the  original  act  of  incorpor-  dewuUoa. 
ation  the  company  was  authorized  to  contract  for 
and  receive  conveyances  of  lands,  stone,  or  gravel,  which 
might  be  required  m  the  construction  of  the  road,  and,  if  the 
owner  and  the  company  could  not  agree  as  to  price,  proceed- 
ings in  condemnation  were  authorized.  By  this  provision,  ad 
quod  damnum  proceedings  could  be  instituted  only  after  an  in- 
effectual effort  to  agree  as  to  the  price.  The  land  was  pur- 
chased from  Sykes,  and  the  conveyance  received,  under  this 
autiiority  of  the  charter.  The  estate  or  interest  in  land  ac- 
quired and  taken  for  public  use  is  to  be  determined  by  the 
nature  and  extent  of  tne  use  ;  the  intendment  being  that  the 
estate  or  interest  shall  be  conimensurate  with  the  purpose  and 
duration  of  the  use  for  which  it  is  taken,  when  not  otherwise 
provided.  The  operation  of  the  amendment  being  to  extend 
the  duration  of  the  corporate  life  from  a  limited  term  of  50 
years  to  an  existence  uncertain  and  indefinite,  but  which  might 
endure  forever,  had  the  land  been  taken  and  acquired  under 
proceedings  in  condemnation  the  company  would  have  ob- 
tained an  estate  therein  co-existent  witn  the  possible  contin- 
uation of  the  corporate  life.  The  acquisition  of  an  estate  in 
land  for  a  public  use  by  the  exercise  of  the  right  of  eminent 
domain  is  in  the  nature  of  a  transfer  by  the  state,  to  which 
the  statute  annexes  the  limitation  or  condition  that  the  estate 
acquired  shall  continue  during  the  existence  of  the  corpora- 
tion, and  so  long  as  the  land  may  be  used  for  the  purpose  for 
which  it  is  taken.  The  land  having  been  contracted  for,  and 
the  deed  received  from  Sykes,  by  the  same  authority  under 
which  land  may  be  condemned  when  the  owner  and  tne  com- 
pany cannot  agree  as  to  price,  and  the  deed  having  beeh  made 
after  the  amendment  of  the  charter  and  containing  the  limi- 
tation "for  the  term  of  fifty  years,  and  so  long  thereafter  as 
their  said  charter  shall  contmue"  substantially  the  same  as 
that  which  is  implied  when  land  is  condemned,  his  grant 
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should  be  regarded  as  intended  to  have,  and  as  having,  the 
same  legal  e^ct  and  operation  as  condemnation  under  ad  quod 
damnum  proceedings.  At  common  law  the  general  rule  is 
that  real  estate  owned  and  possessed  by  a  corporation  at  the 
time  of  its  dissolution  reverts  to  the  original  owner.  But  this 
rule  does  not  extend  to  real  estate  of  which  the  corporation 
may  have  been  divested  by  process  of  law  during  its  existence. 
"  It  is  the  public  use  for  which  the  land  is  taken,  and  so  long 
as  it  is  used  for  railway  purposes  it  is  immaterial  what  com- 
pany or  what  individuals  operate  it."  2  Wood,  Ry.  Law,  § 
242 ;  State  v.  Rives,  5  Ired.  (N.  Car.),  297 ;  Noll  v.  Dubuque, 
B.  &  M.  R.  Co.,  32  Iowa  66;  Pollard  *.  Maddox,  28  Ala.  321. 
In  the  construction  of  the  conveyance  to  the  railroad  com- 
pany, as  of  all  other  written  contracts,  the,intent  of  the  parties 

becomes  the  primary  inquiry ;  in  ascertaining  which 
Tna^dku-  reference  should  be  had,  in  connection  with  the 
M^^^^**  terras  employed,  to  the  occasion,  the  relative  posi- 
bMwuwi.  tion  of  the  parties,  and  the  objects  designed  to  be 
.accomplished.  The  Tuscumbia,  Courtland  &  De- 
catur Ra'lroad  Company  was  among  the  earliest  incorpor- 
ated, and  its  railroad  among  the  first  built,  in  this  country. 
Its  public  necessity  and  utility  were  the  moving  considera^ 
tions  for  its  creation.  These  considerations,  and  the  great 
convenience  and  benefit  to  tlie  grantor  moved  him  to  sell  and 
convey  the  lands,  which  were  evidently  intended  to  form  and 
constitute  a  part  of  the  railroad  track.  By  the  contract  be* 
tween  him  and  the  company  the  land  was  devoted  to  railroad 
uses — ^uses  desired  and  contemplated  to  be  permanent,  wheth- 
er or  not  the  state  exercised  its  reserved  right  of  purchase. 
The  estate  conveyed,  and  its  continuance,  were  designed  to 
be  commensurate  with  the  uses  to  which  the  land  was  de- 
voted. The  terra  "  charter "  is  not  employed  in  the  deed  in 
its  narrowest  and  most  restricted  sense,  and  should  not  be 
construed  as  referring  only  to  the  act  of  the  legislature  creat- 
ing the  corporation,  whicn  for  convenience  is  denominated 
the  "charter,"  or  to  the  mere  corporate  name.  The  signifi- 
cation is  more  comprehensive,  and  mcludes  the  rights,  powers, 
privileges,  immunities,  and  franchises  granted — the  suDStance 
and  not  the  shadow. 

Under  a  decree  made  by  the  United  States  district  court 
on  a  bill  to  foreclose  a  mortgage  executed  by  the  company, 

the  railway,  rolling  stock,  shops,  machinery,  and 
»UTtaUil)u    franchises  of  the  Tuscumbia,  Courtland  &  Decatur 

Railroad  Company  were  sold  by  the  marshal  Sep- 
tember 22d,  1 847,  and  purchased  by  David  Deshler.  The  sale 
was  reported  and  confirmed  by  the  court,  and  a  conveyance 
executed  to  Deshler.    On  February  loth,  1848,  Deshler  and 
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his  associates  were  incorporated  by  an  act  ot  the  general  as- 
sembly under  the  name  of  the  "  Tennessee  Valley  Railroad 
Company."  The  preamble  of  the  act  recites  the  sale  of  the 
railroad  and  all  the  property  of  the  Tuscumbia,  Courtland  & 
Decatur  Railroad  Company,  under  a  decree  of  the  United 
States  district  court,  and  that  Deshler  became  the  purchaser. 
The  third  section  of  the  act  provides  that  upon  payment  of 
the  purchase  money,  all  right,  title,  interest,  and  property  in 
the  latter  company,  inctudmg  the  right  of  way,  and  all  ri^ts, 
franchises,  and  pnvileees,  shall  vest  in  the  Tennessee  Valley 
Railroad  Company.  And  in  1848  Deshler  sold  and  conveyed 
to  the  latter  company  the  railway  and  all  the  property  and 
franchises  purchased  by  him  at  the  marshal's  sale.  The  tenth 
section  of  the  act  made  similar  provision  for  the  continuance 
of  the  charter,  subject  to  the  state's  exercise  of  the  right  to 
purchase  at  the  expiration  of  fifty  years,  and  at  successive 
periods  of  ten  years,  as  contained  in  the  charter  of  the  Tus- 
cumbia, Courtland  &  Decatur  Railroad  Company.  Acts 
1847-48. 

The  Memphis  &  Charleston  Railroad  Company  was  incor- 
porated  January  7,  1850.  By  the  seventh  section  it  is  pro- 
vided: "It  shall  be  lawful  for  the  company  hereby  incorpo- 
rated to  acquire  by  purchase,  gift,  release,  or  otherwise,  from 
any  other  company,  all  the  rights,  privileges,  and  immunities 
of  said  company,  and  possess  and  enjoy  the  same  as  fully  as 
they  were  or  could  be  possessed  or  enjoyed  by  the  company 
making  the  transfer."  Acts  1849-50,  p.  183.  Under  this  leg- 
islative authority  the  company  acquired  by  purchase  and  con- 
veyance from  the  Tennessee  Valley  Railroad  Company  all 
their  property,  including  the  roadbed,  and  all  the  franchises, 
privileges,  and  immunities,  which  they  had  used  or  enjoyed 
under  or  by  virtue  of  their  charter.  It  thus  appears'  that  the 
Memphis  Sl  Charleston  Railroad  Company  has  acquired  by 
the  legislative  authority  all  the  property  and  franchises  of  the 
Tuscumbia,  Courtland  &  Decatur  Railroad  Company,  includ- 
ing their  right  to  the  lands  in  controversy,  and  the  franchise 
to  use  them  permanently  for  railroad  purposes,  unless  the  state 
exercises  its  reserved  right  of  purchase.  It  is  admitted  that 
the  Tuscumbia,  Courtland  &  Decatur  Railroad  Company  en- 
tered upon  and  took  possession  of  the  lands  under  a  convey- 
ance from  Sykes,  and  remained  in  possession,  using  them  as 
a  part  of  their  roadbed,  until  the  marshal's  sale  in  1847.  It  is 
further  admitted  that  Deshler  entered  into  possession  and  op- 
erated the  railway  until  he  sold  and  conveyed  to  the  Tennessee 
Valley  Railroad  Company,  which  had  possession  and  operated 
the  railroad  until  they  sold  and  conveyed  to  the  Memphis  & 
Charleston  Railroad  Company ;  and  that  the  last  named  com. 
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pany  has  had  possession  and  operated  the  railway  ever  since. 
There  has  been  a  continuous  non-user  of  the  franchises  by 
the  Tuscumbia,  Courtland  &  Decatur  Railroad  Company  for 
more  than  forty  years.  When  corporate  existence 
Jf*!"'^'*'  is  not  limited  to  a  specttic  period,  and  there  is  no 
^j^j^  *  voluntary  surrender  of  the  franchises,  a  private  cor- 
poration will  not  be  deemed  dissolved  until  its  dis- 
solution  is  judicially  ascertained.  The  franchises  are  not  ex- 
tinguished  by  insolvency,  or  a  sale  of  all  the  corporate  prop- 
erty, or  by  a  mere  cessation  to  do  business.  It  may  be  that; 
after  a  continuous  non-user  for  so  long  a  time  a  voluntary  sur- 
render of  its  franchises  will  be  presumed  ;  but  neither  its  dis- 
solution nor  its  charter  can  be  declared  torfeited  in  a  collateral 
proceeding.  This  can  be  done  only  by  a  direct  proceeding 
by  the  state,  though  on  its  insolvency,  or  a  sale  of  all  the  cor- 
porate property,  it  will  be  deemed  dissolved  for  the  purpose 
of  protecting  and  enforcing  the  rights  of  third 'persons.  Duke 
If.  Cahawba  Nav.  Co.,  i6  Ala.  372;  2  Kent,  Comm.  312;  2 
Mor.  Priv.  Corp.  §|  loii-ioij.  There  has  been  no  voluntary 
surrender  or  judicial  forfeiture  of  the  charter  of  the  Tuscum- 
bia, Courtland  &  Decatur  Railroad  Company.  Their  char- 
tered rights,  immunities,  and  franchises  have  been  continued 
and  perpetuated  by  the  legislative  acts  referred  to,  and  now 
exist  in  the  Memphis  &  Charleston  Railroad  Company,  which 
company  possesses  and  enjoys  them  as  fully  as  they  were  or 
could  have  been  enjoyed  by  the  Tuscumbia,  Courtland  &  De- 
catur Railroad  Company,  The  latter  corporation  has  ceased 
to  do  business  under  its  corporate  name,  but  the  rights  and 
franchises  granted  by  the  charter  still  exist,  and  are  exercised 
by  the  defendant,  though  under  a  different  corporate  name. 
The  charter,  as  employed  in  the  conveyance  of  Sykes,  repre- 
senting a'hd  expressing  the  charterer  rights,  continues. 

Independent  of  this  conclusion,  plaintiff  has  not  such  title 
to  the  lands  in  controversy  as  will  maintain  ejectment,  or  the 
corresponding  statutory  real  action.  A  fee  is  said 
PoMiiuitTof  to  be  qualified,  base,  or  determinable,  when  it  is 
■«iU*bi*-  n^^de  to  determine,  or  liable  to  be  defeated,  on  the 
happening  of  some  contingent  event  or  act.  Kent 
defines  a  qualified,  base,  or  determinable  fee  as  "an  interest 
which  may  continue  forever,  but  the  estate  is  liable  to  be  de- 
termined without  the  aid  of  a  conveyance,  by  some  act  or 
event  circumscribing  its  continuance  or  extent.  Though  the 
object  on  which  it  rests  for  perpetuity  may  be  transitory  or 
perishable,  yet  such  estates  are  deemed  fees,  because,  it  is 
said,  they  have  a  possibility  of  enduring  forever."  4  Kent, 
Comm.  lo;  Tied.  Real.  Prop.  §44.  By  the  original  act  of 
incorporation  the  Tuscumbia,  Courtland  &  Decatur  Railroad 
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Company  had  capacity  "to  purchase,  receive,  and  hold,  sell, 
convey,  and  confirm  real  or  personal  estate,  as  natural  per- 
sons" — to  acquire  a  fee  simple.  As  we  have  shown,  the  act 
amending  the  charter  endowed  the  company  with  the  capacity 
of  possible  perpetual  existence.  The  limitation  in  the  con- 
veyance of  Sylces,  that  the  estate  granted  shall  continue  so 
long  as  the  charter  shall  continue,  constituted  a  defeasible  or 
determinable  quality,  with  a  possibility  of  the  estate  enduring 
forever.  Purged  of  this  quality  the  estate  would  have  been 
a  fee  simple.  But  its  existence  in  the  grant  constitutes  it  a 
base,  qualified,  or  determinable  fee.  State  v.  Brown,  27  N. 
J,  Law,  13. 

When  a  person  grants  only  a  portion  of  whatever  estate  he 
may  have,  the  portion  granted  to  determine  on  the  happen- 
ing  of  some  event,  in  order  that  the  residue  may  remam  in 
the  grantor  as  a  reversion,  the  determinability  of  the  estate 
carved  out  must  depend  on  an  event,  which  by  the  usual 
course  of  nature  must  happen  at  some  time.  If  it  is  defeasi- 
ble or  determinable  on  a  contingency  or  event,  which,  by  pos- 
sibility, may  never  occur,  the  interest  remaining  in  the  grantor 
is  merely  "a  possibility  of  reverter."  Conditions  in  a  deed 
are  reserved  to  the  grantor,  and  only  he  or  his  heirs  can  take 
advantage  of  a  breach.  "  Nothing  which  lies  in  action,  entry, 
or  re-entry  can  be  granted  over  in  order  to  discourage  main- 
tenances.' A  possibility  or  other  thing  not  in  possession  or 
vested  in  right  is  not,  by  common  law,  the  subject  of  an  oper- 
ative grant  or  assignment  to  strangers.  "  Where  one  grants 
a  base  or  qualified  tee,  since  what  is  left  in  him  is  only  a  right 
to  defeat  the  estate  so  granted  upon  the  happening  of  a  con- 
tingency, there  is  no  reversion  in  him ;  that  is,  he  has  no 
future  vested  estate  in  fee,  but  only  what  is  called  a  naked 
possibility  of  reverter,  which  is  incapable  of  alienation  or  de- 
vise, although  it  descends  to  his  heirs."  Tied.  Real.  Prop'  § 
385  ;  Nicoll  V,  New  York  &  E.  R.  Co.,  12  N.  Y.  121,  12  Barb. 
(N.  v.),  460;  Ruch  V.  Rock  Island,  97  U.  S.  693.  It  results 
that  no  reversion  remained  in  Sykes  which  could  be  the  sub- 
ject of  grant  or  assignment,  and  that  Fennell,  by  his  convey- 
ance, acquired  only  a  beneficial  interest  in  the  possibility  of 
reverter,  which  is  insufl!icient  to  maintain  ejectment. 

The  record  does  not  disclose  in  what  manner  the  Tuscum- 
bia,  Courtland  &  Decatur  Railroad  Company  acquired  the  ' 
portion  of  the  land  in  controversy  which  is  in  section  16,  But, 
after  continuous  adverse  possession  under  claim  of  right  by 
the  company  and  the  derivative  purchasers,  including  the  de- 
fendant, for  a  period  of  forty  years,  we  would  presume,  if  nec- 
essary, a  grant  in  fee-simple,  or  that  the  land  was  taken  by 
proceedings  in  condemnation.     McArthur  v.  Carrie,  32  Ala. 
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75 ;  Matthews  v.  McDade,  72  Ala.  377 ;  Gosson  v.  Ladd,  77 
Ala.  223. 
AflSrmed. 

Auignment  of  Pouibillty  of  Reverter  on  Br«aeh  of  Condition  Subaoquent 
— The  right  or  possibility  of  reverter  which  belongs  to  the  grantor  of  an 
«state  on  condition  subsequent  cannot  be  legally  conveyed  Dy  deed  to  a 
third  person  before  entry  for  a  breach.  Rice  v.  Boston  &  W.  R.  Co.,  I2 
Allen  (Mass.)  141 ;  Nicoll  v.  New  York  &  E.  R.  Co.,  12  N.  Y.  izi.  The 
assignee  therefore  cannot  take  advantage  of  the  breach,  and  divest  the  title 
of  the  grantee  on  condition;  Nicoll  v.  New  York  &  E.  R.  Co.,  12  N,  Y.  121 ; 
even  though  the  conveyance  be  to  a  son  of  the  grantor  who  upon  the  gran- 
tor's death  becomes  his  heir.  Rice  v.  Boston  &W.  R.  Co.,  12  Allen  (Mass.) 
140.  And  as  the  ori^nal  maker  of  the  condition  cannot  enforce  it  after 
he  has  parted  with  his  right  of  reverter,  the  converajice  thereof  lias  the 
«ffect  of  destroying  or  discharging  the  condition.  Rice  v,  Boston  &  W. 
R.  Co.,  12  Allen  (Mass.)  141. 

Conditional  Conveyanoei  of  Righto  of  Way.— See  Merrill «.  Wabash,  St. 
L.  &  P.  R.  Co..  (Mo.)  36  Am.  &  Eng.  R.  Cas.,  425,  note,  428 ;  Thornton  v. 
""-"  'd  «  B.  R.  Co.,  33  /*.  317.  note,  231. 


Chicago,  St.  Paul  &  Kansas  City  R.  Co. 
{Iowa  Supreme  Court,  May  31,  1889.) 

Eminent  Domain — Conct/uetlon  of  Railroad  In  Street — Diagonal  CroMtngi 
— The  provision  of  section  464,  Iowa  Code,  that  cities  shall  have  the  pow- 
«r  to  authorize  or  forbid  the  location  of  railroad  tracks  in  streets,  but  that 
no  track  shall  be  located  and  laid  down  until  after  the  injury  to  property 
abutting  upon  the  street  has  l)een  ascertained  and  compensated,  prohibits 
the  construction  of  a  railroad  in  a  street  longitudinally  without  the  con- 
sent of  the  city  and  compensation  to  abutting  lot  owners;  and  the  occupation 
of  a  street  in  front  oi  a  lot  by  a  diagoiial  crossing  is  within  the  con- 
templation of  such  statutory  provision. 

APPEAlirom  District  Court,  Polk  County. 

Action  against  the  Chicago,  St,  Paul  &  Kansas  City  R.  Co. 
to  recover  aamaf  es  for  injuries  to  plaintiff's  premises  by  the 
construction  of  defendant's  railroad  in  a  street  upon  which 
plaintiff's  lot  abuts.  Defendant  appeals  from  a  judgment  for 
the  plaintiff. 
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Hubbard  &  Dawley  for  appellant. 

McHenry,  McHenry  &■  McHenry  for  appellee. 

Beck,  J. — i.  The  evidence  shows  that  the  plaintiff's  lot  is 
situated  upon  the  comer  of  Monroe  and  Fourth  streets  in  the 
city  of  Des  Moines.    The  railroad  crosses  Monroe 
street  at  an  ang;le  of  38  degrees,  and  also  crosses  *"*■ 

Fourth  street.  The  track  is  upon  an  embankment,  which 
touches  the  comer  of  the  lot.  From  the  evidence  it  appears 
that  the  railroad  is  upon  Monroe  street  from  the  corner  at 
the  intersection  of  the  streets  to  the  other  comer,  though  of 
course  it  does  not  occupy  all  of  the  streets  for  the  whole  of 
the  distance,  but  recedes  from  the  lot  in  the  direction  away 
from  the  intersection  of  the  streets.  This  was  plainly  shown 
by  a  diagram  in  the  case,  used  by  counsel  at  the  oral  argu- 
ment. 

2.  Code,  §  464,  declares  that  cities  "  shall  have  the  power 
to  authorize  or  forbid  the  location  or  laying  down  of  tracks 
for  railways  or  street  railways  on  all  streets,  alleys, 
and  public  places ;  but  no  railway  track  can  thus  be  c««pB«irtioi 
located  and  laid  down  until  after  the  injury  to  the  ^'J^^a, 
property  abuttine  upon  the  street,  alley,  or  public  «««. 
places  upon  which  said  railroad  is  proposed  to  be  lo- 
cated has  been  ascertained  and  compensated  "  in  the  manner 
provided  by  law.  Code,  §  1262,  provides  that  any  railroad  com- 
pany "may  raise  or  lower  any  •  *  *  highway  for  the 
?urpose  of  having  its  railway  cross  over  or  under  tne  same." 
■ounsel  for  defendant  insist  that  under  this  section  last  cited 
a  railroad  may  be  constructed  across  a  street ;  that  it  may  be 
built  so  as  to  "  cross  over  "  the  street  without  consent  of  the 
city  authorities,  and  without  becoming  liable  to  the  abutting 
lot-owner.  Without  assenting  to  this  proposition,  it  may  be 
assumed  to  be  correct  for  our  present  purposes  in  connection 
with  this  case.  Counsel  then  argue  that  the  railroad  in  this 
case  simply  "  crosses  over  the  street,"  and  therefore  it  was 
not  necessary  to  have  authority  of  the  city,  or  make  compen- 
sation to  the  plaintiff.  It  is  plain  that  the  purpose  of  the  stat- 
ute just  cited  was  to  forbid  the  occupancy  of  streets  by  rail- 
roads running  longitudinally,  without  the  consent  of  the  city, 
and  compensation  to  the  abutting  land-owners.  The  neces- 
sity for  tnis  provision  is  obvious.  It  is  demanded  in  order  to 
preserve  the  thoroughfares  which  are  demanded  by  the  busi- 
ness of  the  cities  and  the  comfort  of  its  people.  If  a  railroad 
may  occupy,  longitudinally,  streets  at  its  own  will,  the  very- 
existence  of  the  city  as  a  place  of  business  and  comfortable 
abode  will  depend  upon  the  moderation  of  railroad  corpora- 
iions  in  exercising  their  power  in  this  regard.     Under  §  464 


by.  Google 


74       ENOS  V.   CHICAGO,   ST.   PAUL  &   KANSAS  CITY   R.   CO. 

city  streets  cannot  be  occupied  loDgitudinalty  without  the 
consent  of  the  city  and  compensation  to  the  abutting  lotown- 
ers.  We  need  not  inquire  as  to  the  right  to  construct  rail- 
ways across  streets  of  cities. 

3.  Is  the  occupancy  of  a  street  in  front  of  an  abutting  lot 
by  a  diagonal  crossing  within  the  contemplation  o£  §  464? 

We  think  it  is.  A  diagonal  crossing  may  occupy 
"■■•■^  a  street  for  a  distance  which  practically  would 
wMuTiut'  have  the  same  effect  in  injury  to  the  abutting  lot- 
■la.  owner  as  the  longitudinal  occupancy  of  the  street. 

Suppose  a  square  be  occupied  oy  making  the  diag- 
onal crossing,  the  street  for  that  distance  is  occupied  by  the 
railroad ;  indeed  the  an^le  of  crossing  may  be  so  obtuse  that 
many  squares  may  be  wholly  occupied,  yet  the  crossing  will 
be  diagonal  in  fact.  In  the  case  before  us  the  street  is  occu- 
pied in  front  of  plaintiff's  lot.  He  suffers  the  same  injury 
which  would  result  from  a  simple  longitudinal  occupancy, 
and  should  be  compensated  therefor  m  the  same  manner. 
The  district  court  correctly  so  held. 

4.  Counsel  insist  that,  as  the  plaintiff's  lot  was  subject  to 
inundation  from  high  water,  the  embankment  on  which  the 

railroad  track  was  laid,  being  above  high  water, 
J™*?^  would  not  have  been  an  injury  to  plaintiC  Doubt- 
t»r-^L^i  less  the  embankment,  under  some  circumstances 

connected  with  inundation,  would  not  have  beeiv 
an  injury,  or  so  great  an  injury  as  it  would  have  been  were 
the  lot  not  subject  to  inundation.  But  it  cannot  be  rightly 
claimed  because  of  the  fact  that  plaintiff's  lot  is  low  he  cannot 
recover  at  all  for  the  construction  of  the  railroad.  The  ques> 
tion  as  to  the  height  of  the  embankment,  the  fact  that  the  lot 
was  subject  to  inundation,  and  all  circumstances  of  the  case 
were  submitted  by  an  instruction  to  the  jury's  consideration 
in  determining  plaintiff's  damages.  We  discover  no  error  in 
the  case.    The  judgment  of  the  district  court  is  affirmed. 
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{Arkansas  Supreme  Court,  February  23,  1889). 

Injunetion — Rtmady  at  Law — Code  Pleadltis— DIsmitul. — Under  the  pro- 
visions of  the  Arkansas  Code  that  there  shall  be  but  one  form  of  civil  ac- 
tion ;  and  that  tho  court  shall  not,  in  case  of  error  of  the  plaintiff  as  to  the 
kind  of  proceedings  adopted,  dismiss  the  action,  but  shall  allow  the  plaint- 
iff to  amend,  and  transfer  the  action  to  the  proper  docket,  it  is  error  to  dis- 
miss an  action  to  enjoin  a  railroad  company  from  continuing  to  occupy^ 
plaintiff's  lands  without  compensation,  on  the  ground  that  plamtiS  has  an 
adequate  remedy  at  law,  the  proper  course  being  to  allow  plaintiff  to  amend, 
and  order  the  action  to  be  transferred  to  the  proper  doclcet. 

8ani« — Mitjoinder  of  Cauwi— Waiver  of  Objaction.— When,  in  a  suit  to 
enjoin  a  railroad  company  from  occupying  plaintiff's  premises,  plaintiff  im- 
properly joins  a  prayer  for  damages  which  can  only  be  recovered  at  law, 
a  failure  on  the  part  of  the  d^eiMant  to  object  to  the  misjoinder  before 
defense  is  made,  as  required  by  the  Arkansas  Code  of  Practice,  is  a  waiver 
of  the  defect. 

Eminent  Domain — Right  of  Aotlon — Hairs  and  Oavlsaai — Exocutori — The 
heira  and  devisees  who  have  taken  possession  of  the  deceased's  lands,  and 
not  the  executor,  are  entitled  to  maintain  an  action  to  recover  compensa- 
tion for  land  taken  after  the  ancestor's  death,  and  damages  arising  there- 
from, although,  the  executor  has  not  been  discharged  at  the  time  when 
the  action  is  brought. 

Same— Rapaal  of  Statute  by  Implication. — The  Arkansas  act  of  January 
33,  18^5,  "prescribing  the  mode  of  procedure  in  obtaining  the  right  of  way 
for  railroads"  is  repealed  bv  the  statute  of  April  28,  1877,  'for  the  better 
regulation  and  efficiency  of  railroad  companies,"  the  latter  act  making  pro- 
vision for  the  same  matters  as  the  former,  and  being  intended  as  a  substi- 
tute for  it ;  and  the  provision  of  the  former  act  limiting  proceedings  for 
the  assessment  of  damages  to  two  years  from  the  taking  of  the  lands,  is  no 
longer  in  force. 

Same — Entry  wKhont  Condemnation— Remedy  of  L«nd*Ownersi — Al- 
though the  Arkansas  statutes  provide  no  remedy  for  the  owner  by  which 
he  can  obtain  an  assdisment  of  the  damages  for  land  taken  by  a  railroad 
company,  a  court  of  equity  will  enjoin  the  company  from  taking  posses- 
sion until  compensation  is  made,  and  will  restrain  the  continued  unlawful 
use  of  the  land  on  timely  application. 

Same— Entiy  without  Condemnation  and  Payment  of  Compeniation— Sale 
of  Railroad. — ^If  a  railroad  company  enters  upon  lands  without  instituting 
condemnation  proceedings  and  making  compensation  therefor,  a  second 
oimpany  acquiring  title  to  the  railroad  through  foreclosure  sale  or  other- 
wise, takes  it  subject  to  the  claims  of  the  owners  to  compensation. 
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Soma— Limitation  of  Claim  to  Compsniatlon — Injunction. — An  action  by 
a  land-owner  to  enforce  his  claim  to  compensation  against  the  land  taken, 
or  to  enjoin  the  company  from  using  it  until  compensation  is  made,  is 
barred  in  seven  years  under  the  Arkansas  statute  applicable  to  actions  to 
recover  lands. 

Some— Riparian  Rights  on  Mluisslppl  Riv«r^The  owners  of  lands  bor- 
<lering  upon  the  Mississippi  river  whose  riparian  rights  are  appropriated 
by  a  railroad  companv  are  entitled  to  compensation  lor  the  destruction  of, 
or  injury  to,  their  rignt  of  access  to  the  navigable  part  of  the  river,  and  for 
the  loss  of  the  right  to  make  and  maintain  a  wharf  or  pier  for  their  own 
use  and  for  the  use  of  the  public,  and  of  the  privilege  of  keeping  a  public 
ferry. 

Same — Farry  Privllaga — Damages  Caused  by  Operation  of  Ferry — Llcf 
'         lesfor  occi 


n  action  a^inst  a  railroad  company  to  recover  damages  for  occupy- 
ing lands  belonging  to  plaintiffs  which  bordered  on  the  Mississippi  river, 
oluiough  damages  may  be  recovered  for  the  loss  of  the  privilege  of  running 
a  ierryboOt  across  the  river,  the  plaintiffs  cannot  recover  damages  for 
injuries  alleged  to  have  beencausecf  b^  the  company  keeping  a  public  feny, 
and  transporting  passengers  for  hire,  m  the  absence  of  evidence  showing 
that  plaintiffs  had  a  license  to  keep  a  public  ferry. 

Sam*— Riparian  Rights— PartKlon  of  Lands— Joint  Action The  fact  that 

the  owners  of  riparian  lands  have  agreed  to  divide  the  lands,  but  to  hold 
-the  riparian  rights  in  common,  does  not  prevent  them  from  maintaining  a 
joint  action  a^nst  a  railroad  company  to  recover  damages  for  interference 
with  the  riparian  rights. 

8am« — Compensation — Claim  against  Lands— Caving  Jn  of  Bank  of  River 
— Injunction! — Where  a  railroad  company  has,  without  making  compensa- 
tion, constructed  its  road  along  the  bank  of  a  river,  and  upon  the  bank 
caving  in,  has  moved  it  back  upon  adjacent  land,  no  action  can  be  main- 
tained  to  enforce  a  claim  against  the  lands  washed  away,  or  to  enjoin  the 
use  of  it  until  compensation  is  made,  although  the  company  is  personally 
liable  for  the  appropriation  of  the  land  to  its  use. 

Same^Aoquleicence  In  Occupation  of  Lands— Injunction, — Where  an  ac- 
tion is  brought  to  enjoin  a  railroad  company  from  continuing  to  occupy 
plaintiff's  lands  without  making  compensation,  and  pending  the  action  tlie 
track  is  moved  back  from  the  bank  of  a  river  to  avoid  the  caving  in  of  the 
bank,  the  plaintiffs  are  entitled  to  an  injunction  restraining  the  company 
from  occupying  the  newly  occupied  lands  withOut  compensation,  the  pend- 
ency of  the  action  overcoming  any  presumption  of  acquiescence  in  the  use 
of  such  lands,  although  there  may  have  been  acquiescence  in  the  occupa- 
tion of  the  lands  upon  which  the  road  was  originally  constructed. 

Appeal  from  Circuit  Court,  Crittenden  county.    . 
W.  M.  Randolph  and  T.  B.  Turley  for  appellants. 
U.  M.  &  G.  B.  Rose  for  appellee. 

Battle,  J. — On  the  3d  day  of  August,  j88o,  the  appellants 
commenced  this  action  against  appellee  in  the  Crittenden  cir- 
cuit court,  on  its  equity  side.     They  allege  in  their 
CoM*uui.       complaint  that  Marcus  B.  Winchester  and  John 
Overton  jointly  owned  the  N.  \  of  Spanish  grant  No.  2,337, 
ship  6  N.,  .       ^ 


in  township  6  N.,  ranges  9  and  10  E,,  and  fronting  on  the  west 
bank  of  the  Mississippi  river,  in  Chittenden  county.  Ark,,  just 
opposite  the  upper  part  of  the  city  of  Memphis;  that  .Win- 
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Chester  died  in  the  year  1856  leaving  a  last  will  and  testa- 
ment; that  tne  land  had  been  divided  between  Overton  and 
the  devisees  of  Winchester  and  their  representatives,  to 
whom  the  interest  oi  Winchester  belongs ;  and  that  the  ripa- 
rian rights  pertaining  to  the  land,  by  consent,  were  not  di- 
vided, but  remain  tne  joint  property  of  appellants.  They 
further  allege  that  about  the  8th  day  of  November,  1872,  the 
Memphis  &  Little  Rock  Railroad  Company,  without  their 
consent,  entered  upon  the  land  and  constructed  its  railroad 
across  the  entire  tract  until  it  reached  the  Mississippi  riyer ; 
that  in  constructing  its  railroad  the  company  excavated  and 
filled  and  otherwise  changed  the  face  of  the  tract,  and  cut 
timber  and  took  earth  therefrom,  and  used  the  same,  and  had 
thereby  greatly  impaired  the  use  and  reduced  the  value  of 
the  land ;  and  that  the  place  where  the  tract  extends  to  the 
river  is  on  land  set  apart,  in  the  division,  to  Ovirton.  They 
further  state  that  on  the  8th  of  May,  1872,  one  Greenlaw,  who 
was  the  manager,  superintendent,  or  chief  executive  officer 
of  the  Memphis  &  Little  Rock  Railroad  Company,  leased 
from  Overton  his  undivided  one-half  interest  in  the  ferry  privi- 
lege belonging  to  the  land,  so  far  only  as  to  allow  Greenlaw 
to  run  a  transfer-boat  between  the  eastern  terminus  of  the 
railroad  and  Memphis,  for  the  purpose  of  transferring  freight 
and  passenger  cars,  with  their  freight  and  cargoes;  that  as 
soon  as  he  obtained  the  lease  he  began  running  a  transfer- 
boat  under  it,  transferring  the  cars  01  the  railroad  company, 
with  their  contents,  to  and  from  the  Tennessee  and  Arkansas 
shores,  the  point  of  landing  on  the  Arkansas  shore  being  at 
the  place  wnere  the  railroad  touched  the  river  on  the  land  of 
appellants ;  and  that  the  railroad  company  had  constructed 
and  maintained  an  inclined  railway,  leading  from  the  top  of 
the  bank  of  the  river  into  the  river,  and  other  appurtenances, 
for  transferring  cars  to  and  from  the  transfer-boats;  that  the 
Memphis  &  Little  Rock  Railroad  Company  and  appellee 
had  constructed  side  tracks,  buildings,  structures,  and  appur- 
tenances, both  on  the  banks  and  along  the  margin  of  the  riv- 
er ;  that"  the  side  tracks  ran  up  and  down  the  nver  front,  the 
one  way  upon  the  land  set  apart  to  Overton,  and  the  other 
upon  the  land  allotted  in  the  division  to  the  devisees  and  rep- 
resentatives of  Winchester,  for  several  hundred  yards;  that 
the  railroad  companies  had  moored  and  anchored  a  wharf- 
boat  in  the  river  in  front  of  the  land  of  appellants,  and  had 
securely  fastened  the  same  to  the  shore,  and  had  constructed 
or  located  an  elevator  on  the  wharf-boat  for  the  handling  of 
the  freight  transported  by  appellee,  and  had  built  along  the 
margin  of  the  river  and  upon  its  bank  a  platform  to  be  used 
in  connection  with  the  wharf-boat  and  efevator,  for  the  load- 
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ing  and  unloading  of  cars ;  that  Greenlaw  continued  to  run  the 
transfer-boat  for  several  years,  and  so  long  as  he  remained  the 
managing  officer  of  the  railroad  company ;  that  afterwards,  and 
when  he  had  ceased  to  be  the  managing  officer  of  the  Mem- 

Ehis  &  Little  Rock  Railroad  Company,  the  transfer-boat  and 
is  right  to  run  the  same  were  transferred  -to  the  last-men- 
tioned company,  which  continued  to  run  it,  transporting 
thereon  its  cars,  with  their  freight  cargoes  and  passengers,  be- 
tween the  Arkansas  and  Tennessee  shores,  to  and  fro,  until  it 
was  succeeded  by  appellee,  which,  claiming  it  had  acquired 
all  the  property  of-  that  company,  and  hatf  succeeded  to  its 
rights,  naci  since  then  been  using  and  operating  its  railroad 
upon  and  across  the  lands  of  appellants,  and  the  side  tracks, 
switches,  and  buildings  thereon,  and  had  continued  to  run 
the  transfer-boat,  and  was  then  running  it,  in  the  same  man- 
ner it  had  been  run  by  its  predecessors;  that  neither  the 
Memphis  &  Little  Rock  Railroad  Company,  nor  the  appellee, 
nor  any  one  else,  had  ever  caused  the  land,  or  any  part  of  it, 
to  be  lawfully  condemned  for  the  uses  for  which  it  nad  been 
appropriated,  or  acquired  the  right  to  go  upon  or  pass  over 
or  use  the  land,  or  the  riparian  rights  thereto  belonging,  or 
paid  anything  whatever  for  the  use  of  the  riparian  rights  or 
the  land,  or  the  rights  and  appurtenances  belonging  thereto, 
or  for  damages,  or  the  timber  and  earth  taken  therefrom,  or 
for  incidental  injuries  to  the  land.     The  prayer  of  the  com- 

filaint  was  that  an  injunction  be  issued  restraining  appellee 
rom  further  occupying  or  using  the  land,  or  any  part  of  it, 
and  the  riparian  rights  or  privileges  thereto  belonging,  and 
from  runmng  the  transfer-boat  perpetually,  or  until  it  pay  just 
compensation  therefor,  to  be  fixed  by  the  court;  andthatthe 
amount  due  appellants  on  all  the  grounds  and  accounts  set 
out  in  their  complaint,  from  the  appellee  and  its  predecessor, 
might  be  ascertained  by  proper  accounts;  and  that  appel- 
lants have  a  decree  therefor,  and  execution  of  such  decree, 
and  all  other  just,  proper,  and  general  relief.  Appellee  an- 
swered the  complaint,  and  demurred  thereto — First,  because 
the  appellants  had  not  the  legal  capacity  to  sue  on  account  of 
the  matters  stated  therein ;  and,  second,  because  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  ;  denied  it  was 
liable  to  appellants  in  any  manner  on  account  of  what  is  al- 
leged therem,  stated  the  reasons  why  it  was  not  liable,  and 
pleaded  the  statue  of  limitations  in  bar  of  the  right  to  main- 
tain the  action. 

Depositions  of  witnesses  and  agreements  of  the  parties  as 
to  facts  were  filed  and  submitted  to  the  court.  From  this 
evidence  we  find  the  following  facts:  The  Memphis  &  Lit- 
tle Rock  Railroad  Company  was  chartered  by  an  act  of  the 
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feneral  assembly  of  this  state,  approved  January  ii,  1853. 
he  company  was  formed  soon  alter  the  act  in- 
corporating it  was  passed.  On  the  ist  of  May,  PMii«KK»r- 
1860,  it  conveyed  to  Tate  and  others  its  charter,  ««m.' 
franchises,  road,  roadbed,  right  of  way,  and  all  its 
other  property,  in  trust,  to  secure  the  payment  of  its  certain 
bonds  mentioned  in  the  conveyance,  with  power  to  sell  the 
property  on  default  by  the  company.  Afterwards,  on  the  1st 
of  Marcn,  1871,  it  executed  a  second  deed  of  trust,  conveying 
alt  its  property  and  franchises  to  Henry  F.  Vail,  in  trust  for 
the  holders  of  bonds  secured  thereby,  subject  to  the  first 
deed  of  trust.  Default  having  been  made  in  the  payments 
due  on  the  bonds  secured  by  the  latter  deed  of  trust,  yail.the 
trustee,  in  execution  of  the  power  vested  in  him,  sold  and  con- 
veyed the  property  described  therein,  on  the  17th  of  March, 
1873,  to  Stillman  Witt.  Aftefwards,  on  the  29th  of  March, 
1873,  Witt  made  a  declaration  showing  for  whom  he  had  pur- 
chased, and  that  he  held  in  trust  for  them.  On  the  gtn  of 
December  following,  the  grantor  and  grantees  in  the  declara- 
tion of  trust  so  made  by  Witt,organized  a  company  called  the 
"  Memphis  &  Little  Rock  Railway  Company,'  to  which  the 
property  sold  by  Vail  was  conveyed.  This  railway  com- 
pany issued  its  bonds,  and  to  secure  the  same,  by  a  deed  of 
trust,  conveyed  all  the  property,  privileges,  and  franchises  so 
acquired  by  it  to  trustees,  in  trust  for  its  bondholders.  Both 
of  these  companies  made  default  in  the  payments  due  on  the 
■  bonds  secured  by  the  deed  of  trust  executed  by  them.  After- 
wards a  suit  in  equity  was  instituted  by  the  trustees  against 
the  two  companies,  to  foreclose  these  deeds  of  trust,  in  which 
a  final  decree  was  rendered  ordering  a  sale  of  the  property 
described  in  the  same ;  and  a  sale  thereof  was  made  and  con- 
firmed, and  a  convieyance  of  the  same  was  made  to  certain 
persons  in  trust  for  the  holders  of  certain  bonds.  On  April 
28,  1877,  the  holders  of  these  formed  the  appellee,  the  Mem- 
phis and  Little  Rock  Railroad  Company  as  reorganized. 
Afterwards,  on  the  30th  day  of  April,  1877,  the  last-named 
trustees  conveyed  the  charter,  franchises,  and  property  vested 
in  them  to  the  appellee.  It  is  conceded  that  the  tract  of  land 
described  in  the  complaint  was  acquired  by  Overton  and 
Winchester  as  early  as  the  year  1846,  and  that  they  held  pos- 
session of  the  land,  jointly,  to  the  death  of  Winchester;  that 
Winchester  died  in  1856,  leavinff  a  will ;  that  William  Vance 
was  appointed  and  qualified  as  the  executor  of  such  will ;  that 
Overton  and  the  executor  and  devisees  of  Winchester  held 
joint  possession  after  that  time,  and  until  the  partition  men- 
tioned in  the  complaint,  which  was  made  in  the  manner  stated 
in  the  complaint  at  the  April  term,  1873,  of  the  circuit  court 
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of  Crittenden  county  ;  and  that  since  such  partition  Overton 
and  Winchester's  devisees  and  heirs  have  held  possession  in 
severalty  of  the  land  set  apart  to  them,  and  jointly  of  the  ri- 
parian rights  belonging  to  the  whole  tract  of  land,  except  in 
so  far  as  the  appellee  and  its  predecessors,  the  Memphis  & 
Little  Rock  Railroad  Company  and  the  Memphis  &  Little 
Rock  Railway  Conipany,  have  held  and  possessed  parts  of 
the  same ;  and  that  Vance  has  never  been  discharged,  but  is 
still  acting  as  executor  of  Winchester's  will.  On  the  23d  of 
May,  1856,  the  Memphis  &.  Hopefield  Real  Estate  Stock  As- 
sociation, in  consideration  that  the  Memphis  &  Little  Rock 
Railroad  company  would  locate  its  eastern  terminus  and  de- 
pot on  the  land  given,  gave  and  conveyed  to  it  20  acres  of 
ground  lying  423  feet  west  of  the  Mississippi  River,  opposite 
Memphis,  in  what  is  known  as  the  "town  site  of  Hopefield," 
in  Cnttenden  county,  in  this  state.  The  Memphis  Sl  Hope- 
field  Real  Estate  Stock  Association  agreed  to  permit  the 
railroad  company  to  use  the  land  between  the  river  and 
the  20  acres  for  the  purpose  of  discharging  and  receiving 
freight,  passengers,  and  the  like,  but  reserved  to  itself  the 
right  of  landing  steamboats,  ferryboats,  and  other  water 
crafts  on  or  at  the  same.  Under  this  agreement  the  railroad 
company  located  its  eastern  terminus  and  built  its  depot  on 
this  20  acres  of  ground  in  the  year  1857  or  1858.  Afterwards, 
a  sand-bar  having  formed  in  the  river  in  front  of  Hopefield, 
and  prevented  the  landing  of  boats  near  the  terminus  of  the 
railroad,  the  company  constructed  a  track  up  the  bank  of  the 
river  from  its  main  track  in  Hopefield  to  a  point  above  and 
on  the  land  of  appellants,  at  or  near  a  place  on  the  river 
where  the  water  was  deep,  and  there  was  a  good  landing  for 
steamboats,  where  it  bunt  a  depot.  The  track  running  up 
the  bank  of  the  river  was  used  until  1S59,  when  it  was  taken 
up,  and  the  track  was  changed  and  laid  through  appellants* 
land,  and  about  and  in  the  locality  of  the  track  usea  by  the 
appellee  when  this  suit  was  begun.  This  last-mentioned 
track  was  used  until  the  war  came  on.  It  was  then  torn  up 
by  the  military  authorities  of  the  United  States.  After  the 
war  the  railroad  company  again  laid  iron  on  the  track  run- 
ning up  the  bank  of  the  river  to  the  depot  before  mentioned, 
which  was  used  until  about  the  year  1873  or  1874,  when  the 
iron  on  it  was  taken  up  and  put  back  by  the  railroad  com- 
pany on  the  track  running  through  the  land  of  appellants, 
which  was  used  when  this  suit  was  commenced  and  after- 
wards, until  the  land  caved  into  the  river.  At  the  same  time 
the  iron  was  moved  the  railroad  abandoned  the  land  covered 
by  the  track  running  up  the  bank  of  the  river  to  the  owner. 
The  depot  on  -the  land,  nowever,  was  continuously  used  from 
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about  the  year  1866  by  the  appellee  and  its  predecessors,  un- 
til the  land  on  which  it  stood  caved  into  the  river. 

It  is  conceded  that  tracks  and  switches  were  laid  on  appel- 
lants' land  as  stated  in  their  complaint.  The  switches  were 
notplaced  until  about  the  year  1873  or  1874,  and  were  changed 
from  time  to  time  as  the  railroad  company  saw  proper.  About 
the  8th  of  November,  1872,  William  B.  Greenlaw,  who  was 
the  managing  officer  of  the  Memphis  &  Little  Rock  Railroad 
Company,  leased,  for  one  year,  from  John  Overton,  one  of 
the  appellants,  his  one-half  interest  in  the  right  to  run  a  trans- 
fer-boat across  the  river  from  the  land  of  appellants,  for  the 
purpose  of  transferring  the  cars  of  railroad  com  panies  to  and 
from  the  Tennessee  snore.  Thereupon  an  inclined  railway 
was  built  from  the  tracks  of  the  railroad  to  the  river,  and 
Greenlaw  ran  a  transfer-boat  in  connection  with  it  under  his 
lease,  and  received  from  it  cars  and  transferred  them  to  the 
Tennessee  side,  and  received  cars  on  the  Tennessee  bank  and 
transferred  them  to  the  Arkansasshore,  and  discharged  them 
on  the  inclined  railway.  The  inclined  railway  in  existence  and 
use  at  the  commencement  of  this  suit  was  built  in  1874.  The 
lease  was  renewed  from  year  to  year,  and  the  boat  continued 
to  run  under  it  until  Greenlaw  transferred  his  right  to  the 
Memphis  &  Little  Rock  Railway  Company,  under  an  ar- 
rangement made  about  the  8th  of  February,  1875,  and  then 
the  railway  company  ran  the  boat  just  as  Greenlaw  had  done, 
until  appellee  succeeded  to  its  rights,  and  since  appellee  so 
succeeded  it  has  run  a  transfer-boat  in  the  same  way.  The 
evidence,  however,  does  not  show  that  either  one  of  them 
ever  secured  a  lease.  Appellee  commenced  operating  the 
railroad  and  transfer-boat  about  the  ist  of  May,  1877.  Since 
the  commencement  of  this  action  the  bank  of  the  Mississippi 
river  in  front  of  the  land  has  caved  to  such  an  extent  that 
not  one  of  the  railroad  tracks,  n9r  one  of  the  buildings  or 
structures  of  any  kind  of  appellee,  remains  now  where  they 
were  then.  But  the  locality  on  which  every  track  and  every 
building  and  structure  on  the  land  claimed  by  the  appellants 
was  then  situated  is  now  a  part  of  the  bed  of  the  Mississippi 
river.  As  the  banks  caved  and  washed  into  the  river,  appel- 
lee, since  the  year  1 88 1,  has  moved  back  its  tracks  and  buildings 
so  as  to  keep  them  on  the  land  adjacent  to  the  river  bank,  but 
outside  the  caving.  It  is  further  conceded  that  no  applica- 
tion has  ever  been  made  to  the  court  by  parties  owning  the 
land  in  question,  and  claiming  the  riparian  rights  pertaining 
thereto,  lor  compensation  therefor;  and  that  no  compensation 
has  ever  been  paid  to  appellants,  or  any  one  of  them,  or  any 
of  their  devisors  or  ancestors,  for  the  land  taken  and  appro- 
priated, or  for  the  use  of  the  inclined  railway,  or  the  land 
ag^.  &  E.  R.  Cu.— 6 
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upon  which  it  is  built,  or  for  running  the  transfer-boat ;  and 
that  the  appellee  and  its  predecessors  have  never  made  ap. 
plication  to  the  courts  for  the  condemnation  of  the  land  taken 
or  used  by  them,  or  for  the  condemnation  of  the  riparian 
rights  they  have  appropriated;  nor  does  the  evidence  show 
that  the  appellee  or  its  predecessors  ever  procured  the  right 
of  way  over  appellants  land  by  their,  or  their  devisors',  or 
ancestors',  or  grantors'  express  agreement  or  consent. 

Agreements  in  writing  made  and  entered  into  by  the  par- 
ties to  the  action,  were  filed,  by  which  it  was  agreed  that 
each  of  them  should  have  the  benefit  of  the  foregoing  facts 
as  to  the  caving  of  the  banks  of  the  Mississippi  river,  and  the 
removal  of  appellee's  tracks  and  buildings,  and  that  no  amend- 
ment of  the  pleadings  of  either  party  should  be  required  in 
order  to  present  them,  and  that  the  same  relief  should  be 
granted  to  either  party  as  if  the  facts  were  formally  set  out 
m  his  or  their  pleadings ;  and  that  testimony  as  to  damages 
of  all  kinds,  including  damages  for  taking  timber,  making  ex- 
cavations, as  well  as  tor  roadeed  taken,  and  the  riparian  rights 
claimed,  and  all  testimony  of  like  character,  might  be  deferred 
until  the  hearing  on  the  merits  of  the  rights  of  the  parties; 
and  that  the  testimony  might  be  thereafter  taken,  if  desired, 
upon  a  reference  to  a  master ;  and  that  all  questions  of  law 
were  reserved  for  argument  and  adjudication, — each  party 
being  at  liberty  then  to  claim  any  legal  rights  that  belong  to 
such  party,  or  deny  the  legal  rights  set  up  by  the  otner. 
Upon  a  final  hearing,  the  complaint  was  dismissed  by  the 
court  without  prejudice  to  the  appellants'  bringing  an  action 
at  law  upon  trie  same  cause  of  action  set  up  therein,  and 
plaintiffs  appealed. 

As  to  the  course  which  the  courts  should  pursue  in  cases 
where  the  plaintiffs  have  adopted  the  wrong  proceeding,  and 
no  motion  to  correct  the  error  has  been  made,  the 
"""Irf'-^  decisions  of  this  court  are  not  entirely  consistent. 
^^^  In  Phelps  V.  Jackson,  2^  Ark.  591,  it  is  said:  "  It  is 

an  old  and  familiar  rule  of  chancery  practice  that, 
if  the  complainant  has  a  plain  and  ample  remedy  in  a  court  of 
law,  his  bill  cannot  be  entertained,  but  must  be  dismissed  for 
the  want  of  equity.  The  Code,  however,  has  changed  this 
practice,  and  allows  a  plaintiff,  who  has  committed  an  error 
as  to  the  kind  of  proceedings  adopted,  to  change  them  and 
transfer  the  action  to  the  proper  docket ;  but  this  change  and 
transfer  must  be  done  by  the  plaintiff.  If  the  error  is  discov- 
ered before  answer  is  fifed,  it  may  be  done  without  motion: 
if  afterwards,  on  motion,  in  court.  The  transcript  in  this  case 
does  not  show  that  the  plaintiffs  in  the  court  befow  made  any 
effort  to  have  the  proceedings  changed.     It  is  within  the 
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province  of  the  court  to  make  the  transfer,  but  it  is  not  bound 
to  exercise  this  discretion,  unless  asked  to  do  so  by  the  party 
desiring  it.  When  the  bilt  has  been  examined,  and  judgment 
pronounced  of  '  no  equity  in  it,'  unless  the  party  complaining 
makessome  effort  to  have  the  proceedings  changed  to  the 
proper  forum,  it  is  the  duty  of  the  chanceSor  to  dismiss  the 
bill. '  The  same  rule  of  practice  was  laid  down  in  Berry  v. 
Hardin,28Ark.458;  Hendricks  z*.  Keesee, 32  Ark.714;  Craw- 
ford w.  Carson,  35  Ark.  583 ;  and  in  Little  Rock  &  Ft.  S.  R. 
Co.!*.  Perry,  37  Ark,  164,9  -Am.  &  Eng.  R.  Cas.  610.  In  Ap- 
person  v,  Moore,  30  Ark.  56,  which  was  a  suit  in  equity  on 
the  mortgage  of  a  future  crop,  executed  prior  to  the  act  of 
February  11,  1875,  which  made  mortgages  on  crops  to  be 
planted  valid,  it  was  held  that  the  lien  ofa  mortgage  on  an 
unplanted  crop  attaches,  in  equity,  as  soon  as  the  subject  of 
the  mortgage  comes  into  existence,  and  could  be  enforced,  in 
a  proceeding  to  foreclose  against  the  mortgagor  and  those 
holding  under  him  with  record  notice.  In  Tomlinson  v. 
Greenfield,  31  Ark.  557,  which  was  an  action  on  the  law  side 
of  the  trial  court,  it  was  held  that  a  mortgage  on  an  unplanted 
crop,  executed  before  the  act  of  February  1 1,  1875,  became  a 
law,  was  void.  Miller  v.  Neimann,  27  Ark.  233  ;  Chaplin  v. 
Holmes, /(/,  414;  Sal^f,  McLean,  29  Ark.  612;  Crane  i',  Ran- 
dolph, 30  Ark.  579;  Lawrence  v.  Zimpleman,  37  Ark.  643; 
Bryan  v.  Winbum,  43  Ark,  32;  and  Mathews  v.  Marks,  44 
Ark.  436, — were  actions  to  quiet  title  to  lands.  In  these  cases 
it  was  held  that,  in  order  to  maintain  such  actions,  the  plaint- 
iff must  show  he  is  in  possession,  or  that  the  land  is  wild  or 
unimproved,  or  his  title  is  an  equitable  one,  and  that  if  he 
fails  to  do  so  his  action  should  be  dismissed,  "  For,"  says  the 
court,  "  where  the  title  is  a  purely  legal  one,  and  the  defend- 
ant is  in  possession,  the  remedy  at  law  is  plain,  adequate,  and 
complete,  and  an  action  of  ejectment  cannot  be  maintained 
under  the  guise  of  a  bill  in  chancery."  In  these  cases,  how- , 
ever,  the  relief  sought  was  purely  equitable,  and  the  plaintiffs 
failed  to  show  the  condition  on  which  it  could  be  granted. 
In  Talbot  v.  Wilkins,  31  Ark.  411 ;  Moss  v.  Adams,  32  Ark. 
562 ;  Hammond  v.  Harper,  39  Ark,  248 ;  Dorsey  Co.  v.  White- 
head, 47  Ark.  208 ;  and  Catchings  v.  Harcrow,  4^  Ark.  20, — 
it  was  held  that  an  error  as  to  the  kind  of  proceedings  adopted 
is  not  a  good  cause  for  dismissal,  but  only  for  a  transferor  the 
cause  to  the  proper  docket ;  and  that,  where  no  motion  is  made 
to  correct  the  error,  the  court  may  either  transfer  on  its  own 
motion,  or  may  proceed  to  a  trial  upon  its  merits.  The  latter 
rule  is  more  in  harmony  with  the  spirit  and  letter  of  the  Code 
of  Practice  in  civil  cases. 

The  Code  abolished  alljorms  of  actions,  and  provides  that 
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there  shall  be  but  one  form  of  action  for  the  enforcement  or 
protection  of  private  rights,  and  the  redress  or  prevention  of 
private  wrongs,  which  shall  be  called  a  civil  action ;  and  that 
the  proceedings  in  a  civil  action  may  be  of  two  kinds,— /^I'wf, 
at  law ;  and  second,  in  equity ;  that  the  plaintiff  may  prosecute 
his  action  by  equitable  proceedings  in  all  cases  where  courts 
of  chancery  before  the  adoption  oi  the  Code  had  jurisdiction, 
and  must  so  proceed  in  all  cases  where  such  jurisdiction  was 
exclusive ;  and  that  in  all  other  cases  the  plaintiff  must  prose- 
cute his  action  by  proceedings  at  law.  It  further  provides: 
"  An  error  of  the  plaintiff  as  to  the  kind  of  proceedings  ad(^- 
ed  shall  not  cause  the  abatement  or  dismissal  of  the  action, 
but  merely  a  change  into  the  proper  proceedings  by  an 
amendment  in  the  pleadings  and  a  transfer  of  the  action  to 
tJie  proper  docket.  Such  error  may  be  corrected  at  the  in- 
stance of  either  party,  but  is  waived  by  a  failure  to  move  for 
its  correction.  Mansf.  Dig.  §§  4914-4928.  In  this  case  the 
action  was  dismissed  because,  m  the  opinion  of  the  court,  the 
remedy  of  the  plaintiff  was  at  law.  If  legal  and  equitable 
remedies  were  required  to  be  administered  in  separate  forms 
of  actions,  this  mhng  would  be  correct.  But  uncfer  the  Code 
there  is  but  one  form  of  action  for  all  kinds  of  civil  remedies. 
All  that  the  plaintiff  is  required  to  do  in  the  statement  of  bis 
cause  of  action  is  to  state  in  his  cause  of  complaint  facts  to 
show  that  he  is  entitled  to  the  relief  demanded,  and  it  is  the 
duty  of  the  court  to  treat  his  complaint  as  valid,  without 
stopping  to  speculate  upon  the  name  to  begiventohisactioD. 
If  he  states  facts  which  entitle  him  to  relief,  either  legal  or 
equitable,  it  is  not  demurrable  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  If  an  er- 
ror in  the  kind  of  proceedings  adopted  be  committed,  it 
should  not  be  dismissed  on  that  account ;  but  the  issue  in  the 
action  should  be  tried  according  to  the  principles  involved, 
and  the  relief  he  is  entitled  to  should  be  granted,  without  re- 
gard to  such  error.     Trulock  v.  Taylor,  26  Ark.  54, 

it  is  said  that  there  is  a  misjoinder  of  causes  of  action  in 
the  complaint  in  this  cause.    This  is  true.     But  the  defendant 

failed  to  take  advantage  of  it  before  defense,  and 
»*»»M?r'  thereby  waived  it.  The  Code  provides  that  the 
JJ^"*~     ^  plaintiff  may  strike  from  his  complaint  any  cause  of 

action  at  any  time  before  the  final  submission  of  the 
case  to  the  jury  or  to  the  court,  where  the  trial  is  by^  the  court, 
but  the  defendant  must  take  advantage  of  a  misjoinder  of 
causes  of  action  before  the  defense  is  made,  and,  failing  to  do 
so,  he  cannot  afterwards  take  advantage  of  it.  Mansf.  Dig- 
§§5015-5017;  Terry ».  Rosell,  32  Ark. 495  ;  Riley  ». Norman, 
39  Ark.  158 ;  Sale  v.  Crutchfield,  8  Bush  (Ky.)  636, 646. 
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Appellee  insists  that  Vance,  as  executor  of  Winchester, 
alone  had  the  right  to  bring  an  action  for  compensation  or 
damages  on  account  of  the  taking  an  appropria- 
tion of  the  land  formerly  owned   oy  Winchester.  "•'"  '■  »«»■ 
But  the  complaint  and   the   evidence   show  that  JJ^"^^^ 
Winchester  died  in  1856,  and  that  thereafter  Over-  uom. 
ton  and  the  executor  and  devisees  of  Winchester 
held  joint  possession  of  the  land  in  question  until  1873,  when* 
it  was   divided  and   the  heirs   and  devisees  of  Winchester 
thereafter  held  possession  of  the  part  of  the  land  set  apart  as 
Winchester's  portion  thereof.     Tnis  suit  was  commenced  in 
l88a     The  taking  and  appropriation  occurred  17  or  18  years, 
and  the  suit  was  commencea  about  24  years,  after  Winches- 
ter's death.     According  to  the  repeated  decisions  of  this  court, 
the  heirs  and  devisees  of  Winchester,  under  the  circumstances 
stated,  had  the  right  to  sue.     Mays  v.  Rogers,  37  Ark.  155 ; 
Stewart  v.  Smiley,  46  Ark.  373  ;  Graves  v.  Pinchback,  47  Ark. 
47a 

In  using  appellants'  land  as  a  right  of  way  for  a  railroad, 
the  company  taking  it  acted  without  the  authority  of  law. 
It  is  conceded  that  the  land  for  which  appellants 
ask  for  compensation  in  their  complaint  was  first  whrt«r«» 
taken  and  appropriated  to  the  use  of  the  railroad  J^^^^J^ 
company  in  1859,  and  was  afterwards  abandoned,  ttm. 
and  was  again  taken  and  appropriated  in  1873  or 
1874.     It  is  further  conceded  that  no  proceedings  were  ever 
instituted  to  condemn  it  tor  a  right  of  way,  and  that  no  com- 
pensation has  ever  been  made  for  it.    There  is  no  evidence 
that  appellee,  or  either  of  its  predecessors,  ever  obtained  it  by 
agreement  from  its  owners.     So  it  is  clear  that  the  company 
which  appropriated  it  to  its  use  in  1873  or  1874  acquired  no 
right  to  it.     But  it  is  not  clear  which  appropriated  it  in  that 
Tear;  for  all  the  property  of  the  Memphis  &   Little  Rock 
Railroad  Company  was  sold  and  conveyed  on  the  17th  of 
March,  1873,  and  tne  Memphis  &.  Little  Rock  Railway  Com- 

Eany  was  organized  on  the  gth  of  December  following,  and 
ecame  the  owner  of  the  railroald  and  other  property  of  the 
Memphis  &  Little  Rock  Railroad  Company.  But,  be  this  as 
it  may,  if  the  first  company  appropriated  it,  the  second  ac- 
■  quired  no  better  title  or  right  to  it  than  the  first  had.  The 
second  could  only  take  what  its  predecessor  had  the  right  to 
convey ;  it  took  subject  to  the  claims  of  the  owners,  ana  sub- 

i*ect  to  their  right  to  enforce  them  in  the  maimer  prescribed 
vy  law. 
But  it  is  contended  that  the  charter  granted  by  the  legisla- 
-ture  on  the  nth  of  January,  1853,  under  which  the  original 
company  was  organized,  gave  to  the  company  to  which  it 
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was  granted  the  right  to  enter  on  lands,  and  to  appropriate 
to  its  use,  for  right  of  way,  loo  feet  of  land  on  each  side  of 
the  center  of  its  road,  ana  limited  the  remedy  of  the  owner 
ior  redress,  in  case  of  his  non-acquiescence,  to  a  period  of  five 
years  next  after  the  part  of  the  road  built  on  his  land  was  fin- 
ished. It  is  true  that  the  charter  gave  to  the  owner  the  right 
to  apply  for  an  assessment  of  damages,  and  limited  it  to  the 
period  of  five  years  after  the  road  was  built  on  hisland.  But 
the  legislature  could  not  authorize  the  company  to  take  pri- 
vate property  for  public  use  without  first  providing  for  just 
compensation  to  be  made  to  the  owner.  Moreover,  the  first 
company  never  secured  the  right  of  way  on  the  land  in  ques- 
tion, and  its  successors  could  not  do  so  under  its  charter. 
The  manner  in  which  they  could  do  so  was  prescribed  by  the 
constitutions  and  laws  under  which  they  were  organized, 
which  prohibited  them  from  appropriating  any  property  or 
right  oi  way  to  their  own  use  until  full  compensation  had  been 
first  made  to  the  owner  in  money,  or  secured  to  him  by  a  de- 
posit in  money.  Cairo,  &c.  R,  Co.  v.  Turner,  31  Ark.  494;  £x 
parte  Martin,  13  Ark.  206;  Little  Rock  &  S.  F.  R.  Co.  v.  Mc- 
Gehee,4i  Ark. 204;  2oAm.&Eng.R.Cas,82;  MemphisAL-R. 
Co.  I'.  Railroad  Com.  112  U.  S.  609;  Memphis  &  L.  R.  Co.  v. 
Berry,  41  Ark,  436;  Arkansas  M.  R.  Co.  v.  Berry,  44  Ark.  17, 
It  is  further  contended  that  so  much  of  the  act  entitled  "An 
act  prescribing  the  mode  of  procedure  in  obtaining  the  right 
of  way  for  railroads  in  this  state,"  approved  2201  of 
Mi°tobB*  January,  1855,  as  authorizes  the  owner  of  lands  tak- 
P„i^  en  for  right  of  way  for  a  railroad  to  make  applica- 

tion for  the  assessment  of  damages,  ahd  Limits  the 
time  for  him  to  apply  to  the  period  of  two  years  after  the 
road  is  finished  over  his  land,  with'  exceptions  in  favor  of  per- 
sons laboring  under  disabilities,  still  remains  in  force^  and 
that  appellants  are  confined  to  the  remedy  thereby  prescribed. 
But  tnis  is  not  true.  On  the  28th  of  April,  1873,  the  legis- 
lature passed  an  act  "  for  the  better  regulation  and  efficiency 
of  railroad  companies,"  in  which  a  mode  of  ascertaining  dam- 
ages and  compensating  land-owners  for  right  of  way  is  pro- 
vided. In  the  latter  act  the  legislature  took  up  and  legislated 
upon  the  whole  subject  embraced  in  the  act  of  1855,  and  evi- 
dently intended  that  the  act  of  1873  should  be  a  substitute  for  - 
the  former  act.  The  manifest  object  of  the  act  of  1 873  was  to 
carry  into  effect  the  requirements  of  the  constitution  of  1868 
upon  the  subject,  and,  in  lieu  of  so  much  of  the  act  of  1855  as 
provides  that  the  owner  might  apply  for  an  assessment  of 
damages,  to  prohibit  railroad  companies  from  appropriating 
land  to  their  use  as  a  right  of  way,  without  the  consent  of  the 
owner,  until  full  compensation  therefor  should  be  first  made. 
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or  secured  to  him  by  a  deposit  of  money.  It  is  a  complete 
substitute  for  the  act  of  1855,  and  evidently  was  intended  to 
and  does  repeal  it.  Cairo,  &c.  R.  Co.  v.  Trout,  32  Ark.  27 ; 
Little  Rock  &  S.  F.  R.  Co.,  v.  McGehee,  41  Ark.  204 ;  20  Am, 
&  Eng.  R.  Cas.  82  ;  Bentonville  Co.  v.  Baker,  45  Ark.  252. 

The  statutes  of  this  state  provide  no  remedy  for  the  owner 
to  obtain  damages  for  land  taken  in  the  construction  of  rail- 
ways. The  railroad  company  alone  can  institute 
proceedings  to  have  the  land  condemned  to  its  use  B™e*j »' 
and  the  damages  therefor  assessed.  But  the  owner  t^^Jl'!^ 
is  not  without  an  adequate  remedy.  If  a  company  aatBiB_uH 
proceeds  to  take  his  land  without  first  making  just  1 
compensation,  a  court  of  equity  will  interfere  for 
his  protection.  It  will  will  enjoin  the  company  from  taking 
possession  until  proper  compensation  is  ascertained  and  paid, 
and  will  restrain  the  continuous  unlawful  use  of  land  by  the 
operating  a  railway  over  it,  on  his  timely  application,  "  when 
the  company  has  not  taken  the  necessary  proceedings  to  ac- 
quire title  under  the  laws  of  the  state,  and  when  it  has  no 
grant  from  the  owner  and  no  right  to  the  occupancy  of  the 
land."  I  High,  Inj,  (2d  ed.)§  625,  and  cases  cited  ;  2  Wood, 
Ry.  Law,  794;  Lewis,  Em.  Dom.  §§  631-634,  and  cases  cited  ; 
Pierce,  R.  R.  230;  i  Ror.  R.  R.  334;  Cairo,  &c.  R.  Co.  v. 
Turner,  31  Ark.  506;  Niemeyer  v.  Little  Rock  June.  R.  Co., 
.y  Ark.  iig;  20  Am.  &  Eng.  R.  Cas.  174.  But  the  applica- 
tion for  injunctive  relief  must  be  seasonably  made.  As  said 
in  Midland  R.  Co.  v.  Smith  (Ind.),  15  N.  E.  Rep.  257.  A  land- 
owner who  stands  by  and  acquiesces  until  a  railroad  company 
has  expended  its  money,  and  constructed  its  track  across 
his  land,  so  that  the  track  at  that  point  becomes  a  part  of  its 
line,  will  not  thereafter  be  entitled  to  invoke  the  aid  of  a  court 
of  equity  in  arresting  an  enterprise  in  which  the  public  as 
well  as  the  railroad  company  have  an  interest.  Upon  consid- 
erations of  public  policy,  as  well  as  recognized  principles  of 
justice,  courts  of  equity  will  refuse  to  interfere  after  a  rail- 
road corporation  has  entered  upon  land  with  the  consent  or 
by  the  license  of  the  owner,  and  has  expended  money  in  the 
construction  of  its  road  upon.the  strength  of  such  license  or 
consent,  or  where  the  land-owner  has  acquiesced  in  the  use 
of  his  land  by  the  railroad  company  until  the  public  interest 
or  convenience  has  become  involved."  High,  Inj.  §  643,  and 
cases  cited ;  Hentz  v.  Long  Island  R.  Co.,  13  Barb.  (N.  Y.) 
65s ;  Erie  R.  Co.  v.  Delaware,  L.,  &c.  R.  Co.,  21  N.  J.  Eq. 
289;  Goodin  v.  Cincinnati  &  W.  Canal  Co.,  18  Ohio  St.  169; 
Bassett  I".  Manufacturing  Co.,  47  N.  H.43g;  Traphagen  v. 
Mayor,  etc.  of  Jersey  City,  29  N.  J.  Eq.  206, 

The  owner  may  not  be  entitled  to  injunctive  relief,  but. 
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nevertheless,  entitled  to  compensation  for  the  land  taken  from 
Him  and  appropriated  by  the  railway  company. 
J^*^"*!^  The  right  to  the  property  taken  can  only  be  ac- 
ttuofno.  quired  by  the  company  by  purchase,  by  adverse 
possession  for  the  statutory  period,  or  by  statuto- 
ry proceedings  for  the  assessment  of  damages.  The  company 
can  only  acquire  it  through  the  right  of  eminent  domain  by 
making  just  compensation.  Untifthen  it  remains  in  the  orig- 
inal owner.  The  power  to  take  and  the  obligation  to  indem- 
nify for  the  taking  are  inseparable.  But  the  owner  may  waive 
formal  condemnation  proceedings,  and  all  formal  modes  of 
transfer,  and  elect  to  regard  the  action  of  the  railroad  com- 
pany as  taking  the  land  under  the  right  of  eminent  domain, 
and  demand  and  recover  just  compensation.  U.  S,  v.  Great 
Falls  Mfg.  Co.,  112  U.  S.  656;  Drury  v.  Midland  R.  Co.,  127 
Mass.  576;  Cohen  v.  St.  Louis,  Ft.  S.  &  W.  R.  Co.,  34  Kan. 
158,  22  Am.  &  Eng  R.  Cas.  116;  Western  Pennsylvania 
R.  Co.  V.  Johnston,  59  Pa.  St.  294;  Goodwin  v.  Cincin- 
nati &  W.  Canal  Co.,  18  Ohio  St.  180;  Mills,  Em.  Dom.  (2d 
ed.)  ^  140-144.  The  title  acquired  by  a  railroad  company 
in  land  legally  appropriated  for  right  of  way  and  paid  for  is 
denominated  an  "  easement,"  but  it  is  an  easement  in  the  na- 
ture of  a  fee,  and,  under  the  statutes  of  this  state,  is  practically 
a  title  to  the  fee  in  the  land  taken.  Mansf .  Dig.  §  5463 ;  2 
Wood,  Ry.  Law,  770.  In  the  assessment  of  damages  the 
owner  is  entitled  to  the  full  value  of  his  land.  When,  there- 
fore, he  elects  to  demand  compensation  for  land  necessarily 
used  in  the  construction  of  a  railroad,  he  assumes  a  relation 
to  the  railroad  company  like  unto  that  of  a  vendor  who  sells 
his  land  on  time,  and  retains  the  title,  and  agrees  to  convey 
it  when  the  purchase  money  is  paid.  He  does  not  part  with 
the  title  untifthe  compensation  is  made.  The  amount  to  be  paid 
for  the  land  used  as  a  right  of  way,  though  called  "  damages  " 
or  "  compensation,"  is  in  its  nature  the  price  of  the  land  taken. 
If  it  had  been  sold  to  an  individual  on  time,  the  vendor  would 
have  a  lien  on  it  for  the  unpaid  purchase  money.     Equity  in 


that  case  would  treat  the  unpaid  purchase  money  as  a  lien  on 
the  land  sold,  and  enforce  it,  on  tne  ground  that  it  would  be 
unconscionable  to  allow  the  vendee  to  retain  the  property 
voluntarily  sold  tn  him,  and  not  pay  its  price.  This  doctrine 
appears  with  greater  force  when  the  property  is  seized  in  in- 
vttum  by  a  corporation.  It  is  strengthened  by  that  "  imperi- 
ous constitutional  mandate"  which  prohibits  property  from 
being  taken  without  just  compensation  being  first  made.  If 
equity,  contrary  to  its  general  rule,  when  property  is  being 
taken  by  a  railroad  corporation  without  making  just  compen- 
sation, will  interfere  to  protect  him,  it  certainly  would  and 
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does  not  withhold  its  hand  in  the  enforcement  of  his  claim 
upon  the  property  for  the  unpaid  purchase  price,  when  his 
right  to  pay  for  it  as  a  constitututional  condition  precedent 
to  its  becoming  the  property  of  the  corporation  still  exists  in 
all  its  originar  vigor.  It  theretore  follows  that  a  court  of 
equity  will,  in  a  proj>er  proceeding,  so  long  as  the  original 
owner  holds  the  title  in  the  soil,  enforce  the  claim  of  the  own- 
er against  the  property  taken  as  it  does  a  vendor's  lien.  Evans 
V.  Missouri,  &c.  R,  Co.,  64  Mq.  453 ;  Provolt  v.  Chicago,  R. 
I.,  Ac.  R.  Co.,  69  Mo.  640;  Same  v.  Same,  57  Mo.  262-264; 
Drury  v.  Midland  R.  Co.,  127  Mass.  576;  Mimsi/.  Macon,  &c. 
R.  Co.,  3  Ga.  340-342  ;  Gillison  v.  Savannah  &  C.  R,  Co.,  7  S. 
Carolina,  180;  Kittel  v.  Mississquoi  R.  Co.,  56  Vt.  109,  20  Am. 
&  Eng.  R.  Cas.  165 ;  Adams  v.  St.  Johnsbury  &  L.  C.  R.  Co., 

,7  Vt.  248;  Pfeifer  v.  Sheboygan  &  F.  R.  Co.,  18  Wis.  155  ; 

'ills,  Em.  Dom.  (2d  ed.)  §§  140-144. 
But  it  is  insisted  that  appellee  is  not  responsible  for  the 
debts  of  its  predecessors.  This  is  true.  While  it  did  not  as- 
sume their  personal  liabilities,  it  could  only  take 
from  them  by  purchase  what  they  had  a  right  to  "^^/', 
convey.  As  said  in  Lewis  on  Eminent  Domain,  §  J^iiwJ. 
621:  "  No  rights  can  be  acquired  in  private  prop- 
erty under  the  power  of  eminent  domain,  except  subject  to 
the  duty  of  makingjust  compensation  therefor.  Consequently 
thfe  party  originalTy  taking  or  occupying  the  property  cannot 
transfer  to  another,  by  mortgage,  lease,  or  otherwise,  any 
right  in  the  property,  except  subject  to  the  same  duty.  In 
otner  words,  the  owner's  cfeim  for  just  compensation  is  para- 
mount to  any  right  which  can  be  derived  by  or  through  the 
partv  making  or  seeking  the  condemnation."  The  appellee  was 
not  bound  to  accept  property  appropriated  by  its  predeces- 
sor without  right,  and  could  only  do  so  subject  to  the  duty 
of  making  compensation,  unless  the  owner  waS  estopped  from 
claiming  it.  Drury  v.  Midland  R.  Co.,  127  Mass.  576;  Gil- 
man  V.  Sheboygan  &  F.  R.  Co.,  40  Wis.  653 ;  Mims  v.  Macon 
Ac.  R.  Co.,  3  Ga.  340-342  ;  Kendall  v.  Mississquoi  &  C.  Riv, 
R.  Co.,  55  Vt.  438,  14  Am.  &  Eng.  R.  Cas.  423;  Gillison  v. 
Savannah  &  C.  R.  Co.,  7  S.  Car.  180;  Adams  v.  St.  Johnsbury 
A  L.  C.  R.  Co.,  57  Vt.  250;  Pfeifer  v.  Sheboygan  &  F.  R.  Co., 
18  Wis.  166.  J 

In  Western  Pennsylvania  R,  Co,  v.  Johnston,  59  Pa.  St.  295, 
the  Northwestern  Railroad  Company  appropriated  the  prop- 
erty of  one  Johnston  for  the  puraoses  of  its  road.  For  the 
taking  and  occupying  his  land  Johnston  recovered  $500.  Un- 
der a  mortgage  of  its  whole  road  and  all  its  rights,  all  its 
property  was  sold  and  purchased  by  one  Hirst  in  trust  for  its 
bondholders.    The  bondholders  were  incorporated  under  the 
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name  of  the  "  Western  Pennsylvania  Railroad  Company,"  on- 
der  an  act  of  the  assembly,  and  Hirst  conveyed  the  property 
and  franchises  of  the  Northwestern  Pennsylvania  Railroad 
Company  to  the  new  company.  The  act  incorporating  the 
new  company  provided  "tnat  all  unpaid  damages  whichTiave 
accrued  to  the  land-owners  by  reason  of  the  original  construc- 
tion of  said  road  shall  remain  forever,  until  paid,  a  lien  upon 
said  road."  Mr,  Justice  Agnew,  in  discussing  the  liability  of 
the  new  company  for  property  taken  by  the  old  company,  for 
the  court  said  :  "Butthis  is  nol  enough  to  determine  the  case, 
for  it  remains  to  be  seen  whether  the  damages  can  be  recov- 
ered from  the  Western  Pennsylvania  Railroad  Company. 
Perhaps  it  would  be  sufficient  for  this  case  to  say  that  the  West- 
ern Pennsylvania  Railroad  Company  accepted  a  charter  re- 
pealing the  charter  of  the  Northwestern  Railroad  Company, 
and  providing  that  the  damages  of  the  land-owners  remaming 
unpaid  should  remain  a  lien  on  the  road  till  paid,  and  there- 
fore that  the  legislature  clearly  intended  that  they  should  be 
paid  by  the  new  company,  which,  under  the  deed  from  Hirst 
and  under  its  charter,  is  possessor  of  all  the  rights  and  inter- 
ests of  the  old  company. 

But  the  case  rests  upon  other  grounds.  The  plaintiff,  who 
has  never  parted  with  his  rights,  stands  on  the  higher  funda- 
mental right  of  property,  that  it  shall  be  taken  and  used  by 
no  one  for  the  public  purpose  of  a  railroad  without  Just  com- 
pensation being  made  to  nim.  Navigation  Co.  v.  Coons,  6- 
Watts  &  S.  (Pa.),  114;  Yost's  Report,  17  Pa.  St.  524;  Borough 
of  Harrisburg  v.  Crangle,  3  Watts  &  S.  (Pa.),  460.  This  .is  a 
sacred  constitutional  right,  not  to  be  spirited  away  by  refine- 
■  ment.  If,  therefore,  the  original  occupant  has  so  managed 
its  card  as  to  escape  payment  until  it  has  divested  itself  of  its- 
interest  by  any  form  of  alienation,  its  alienee,  mediate  or  im- 
mediate, it  it  wAuld  enjoy  the  uncompensated  right,  must  pay 
theprice  of  it,  unless  it  can  show  an  equity  growmg  out  of  the 
conduct  of  the  owner  of  the  soil  which  would  estop  him.  It 
must  not  be  forgotten  we  are  treating  of  a  case  where  the 
owner  has  done  nothing  to  divest  his  right  by  his  own  act  or 
alienation,  but  where  the  alienee  of  the  origmal  actor  stands 
upon  a  seizure  at  law,  which  must  be  shown  to  have  con- 
formed to  the  law  in  all  its  steps  in  order  to  deprive  the  own- 
er of  his  title.  The  mortgage  was  but  a  mode  of  alienation 
of  the  estate  of  the  mortgagor,  but  could  not  operate  uponthe- 
paramount  claim  of  the  land-owner  over  the  mortgage  inter- 
est. This,  we  have  seen,  is  not  a  mere  lien;  the  judgment  in 
the  process  of  assessment  not  being  the  source  of  his  rights 
but  the  means  only  of  ascertaining  the  amount  of  his  claim 
and  of  enforcing  its  payment.     It  could  be  extinguished  only 
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by  payment  or  release.  When  the  alienees  of  the  North- 
western Railroad  Company  came  into  possession,  therefore^ 
under  their  purchase  (if  at  all),  they  took  the  interest  acquired 
atm  onere.  If  possession  never  had  been  obtained,  then  clear- 
ly they  could  get.  it  only  by  payment  or  security.  In  law  and 
equity  neither  they,  nor  any  one  claiming  the  interest  of  the 
Northwestern  Railroad  by  an  act  of  eminent  domain,  subor- 
dinated  by  the  law  and  the  constitution  to  payment  as  the 
condition  of  its  exercise,  can  hold  and  use  the  interests  thus 
acquired  without  compensation.  Borough  of  Harrisburg  v. 
Crangle,  3  Watts  &  S.  (Pa.),  460." 

Another  question  arises,  as  to  when  an  action  to  enforce 
the  claim  of  the  owner  against  the  land  taken  or  to  enjoin  the 
railroad  company  from  usin?  it  until  compensa- 
tion is  made,  is  barred  by  the  statute  of  limita-  sirt«te»r 
tions.  Both  of  these  remedies  are  based  upon  the  ' 
title  to  the  land  appropriated  and  the  right  to  , 
hold  it  unincumbered  by  the  right  of  way  of 
the  railroad  company.  They  depend  entirely  upon  the 
right  of  the  original  owner  to  the  estate  in  the  land  taken,, 
-  appropriated,  and  converted  by  the  railroad  into  its  right 
of  way.  As  in  the  case  of  a  vendor  who  sells  his  land 
on  time,  and  retains  the  title  until  the  purchase  money  is 
paid,  he  has  by  virtue  of  the  legal  title,  such  an  interest  in  the 
estate  so  taken,  appropriated,  and  converted  as  gives  him  the 
right  to  proceed  against  it  for  the  purpose  of  producing  the 
sum  of  money  he  is  entitled  to  by  reason  of  the  appropriation. 
As  in  other  cases,  however,  the  right  to  this  estate  may  be 
divested  by  adverse  possession.  The  possession  of  the  rail- 
road company,  although  wrong  in  the  beginning,  may  ripen 
intoa right  by  virtue  of  the  continuance  of  the  wrong  for  the 
requisite  statutory  period.  As  seven  years*  adverse  posses- 
sion, under  the  statutes  of  this  state,  will  bar  an. action  to  re- 
cover lands,  it  will  be  sufficient  to  bar  the  action  to  enforce 
the  claim  of  the  owner  against  the  land,  or  to  enjoin  the  rail- 
road company  from  using  it  until  just  compensation  is  made, 
as  in  that  time  the  right  necessary  to  support  the  action  will 
be  divested,  and  there  will  be  no  basis  upon  which  it  can  be 
maintained.  In  Howard  ii.  State,  47  Ark,  431,  and  Patton  v. 
State,  50  Ark.  53,  it  was  held  by  this  court  that  "a  road  be- 
comes established  as  a  public  highway,  by  prescription,  where 
the  public,  with  the  knowledge  of  the  owner  of  the  soil,  has 
claimed  and  continuously  exercised  the  right  of  using  it  for 
a  public  highway  for  the  period  of  seven  years,  unless  it  was 
so  used  by  leave,  favor,  or  mistake."  In  the  Patton  Case  it 
was  said:  "The  right  to  a  public  highway  acquired  in  this 
manner  is  based  upon  adverse  possession  for  the  full  statu- 
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tory  period  of  limitation."  The  same  doctrine  applies  with 
equal  force  to  railroads.  In  both  cases  the  land  is  taken 
and  appropriated  and  used  as  a  highway  for  the  public  bene- 
fit. We  know  of  no  reason  why  tne  same  limitation  should 
not  prevail  in  both  cases. 

Appellants  say  that  appellee  has  infringed  upon  their  ripa- 
rian rights.  Their  land  borders  upon  the  Mississippi  river,  a 
navigable  stream.  They  are  therefore  entitled  to 
J^JjJ"  ■  certain  rights  as  riparian  proprietors."  "Among 
■fMivfi  riTBi,  these  rights  are  access  to  the  navigable  part  of  the 
river  from  the  front  part  of  their  land,  the  right  to 
make  a  landing,  wharf,  or  pier  for  their  own  use,  or  for  the 
use  of  the  public,"  and  to  tne  privilege  of  keeping  a  public 
ferry  over  or  across  the  Mississipppi  river,  "subject  to  such 
general  rules  and  regulations  as  the  legislature  may  see  prop- 
er to  impose  for  the  protection  of  the  rights  of  the  public, 
whatever  those  may  oe."  These  rights  of  the  appellants  are 
property,  and  are  "valuable,  and,  though  they  must  be  en- 
joyed  in  due  subjection  to  the  rights  of  the  public,  they  can- 
not be  arbitrarily  or  capriciously  destroyed  or  impaired. 
They  are  rights  of  which;  when  once  vested,  the  owners  can 
only  be  deprived  in  accordance  with  established  law,  and,  if 
necessary,  that  they  be  taken  for  the  public  good,  upon  due 
compensation."  Yates  w.  Milwaukee,  lo  Wall.  (U.  S.)  497 ; 
Little  Rock  &  F.  S.  R.  Co.  v.  McGehee.  41  Ark.  202,  20  Am. 
&  Eng.  R.  Cas.  82  ;  Little  Rock  June.  R.  Co.  v.  Woodruff,  49 
Ark.  381,  33  Am.  &  Eng.  R.  Cas.  169. 

Appellants  further  insist  that  they  have  been  damaged  by 
appellee  running  a  transfer  boat  across  the  river,  and  attempt 
to  show  that  it  sometimes  transported  persons 
fM^i'mui-  across  the  river  for  pay,  who  were  not  passengers 
ttnofftrrr.  oti  its  traius.  But  there  is  no  evidence  that  appel- 
lants, or  any  of  them,  ever  had  a  license  to  keep  a 
public  ferry.  If  they  did  not,  they  had  no  right  to  keep  a 
ferry,  so  as  to  charge  a  compensation  for  transporting  persons 
■or  property  over  the  river,  and  could  not  have  been  injured 
by  the  running  of  the  transfer  boat,  and  can  claim  nothing  on 
that  account.  They  are,  however,  entitled  to  the  damages 
they  have  suffered  by  reason  of  their  riparian  rights  having 
become  less  valuable  by  reason  of  appellee's  tracks,  buildings, 
structures,  and  other  improvements,  as  held  in  Little  Rock 
&  F.  S.  R.  Co.  V.  McGehee,  41  Ark.  202,  20  Am.  &  Eng.  R. 
Cas,  82 ;  Mansf .  Dig.  §3311, 

But  appellee  contends  "that  after  lands  are  partitioned,  or 
conveyed  in  separate  parcels,  riparian  rights  cannot  remain 
in  common,  because  these  are  a  part  of  the'  land  itself,  and 
«ach  parcel  of  land  bounded  by  water  must  necessarily  have 
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its  riparian  rights  attached  to  it,  as  an  essential  part  of  its- 
very  being,"  and  that,  the  land  in  question  having 
been  divi^d  between  appellants,  they  cannot  claim  Sfc^ktu  i^ 
and  hold  the  riparian  rights  pertaining  thereto  in  mmimb. 
common,  and  bring  a  jomt  action  on  account  of 
an  infringement  oTthe  same,  or  jointly  maintain  this  action 
in  respect  to  the  infringement  of  such  rights.  On  the  other 
hand,  appellants  say  that  the  land  was  divided  between  them 
without  reference  to  the  riparian  rights  pertaining  to  the 
land,  and  it  was  agreed  that  these  rights  should  remain  undi- 
vided, and  be  held  in  common  as  if  the  land  had  not  been 
divided,  and  that  they  had  ever  remained  and  were  their 
joint  property.  If  they  wish  to  treat  these  rights  as  their 
common  property,  we  see  no  reason  why  appellee  can  com- 
plain. It  cannot  be  injured  thereby  and  it  is  a  matter  which 
concerns  appellants,  and  no  one  else. 

Since  the  commencement  of  this  action  the  bank  of  the 
river  has  caved  to  such  an  extent  that  not  one  of 
the  railroad  tracks  or  buildings  or  structures  of  any  '■*■■«■»  i^ 
kind  of  appellee  on  the  land  of  appellants  remain  l^^JJ^ 
now  where  they  were  then.  As  the  bank  washed 
into  the  river,  appellee  moved  them  back  on  the  land  adjacent 
to  the  river.     It  is  evident,  therefore,  that  as  to  much  of  ap- 

Eellants'  land  as  has  been  washed  into  the  river  no  action  can 
e  maintained  to  enforce  a  claim  against  it,  oi  to  enjoin  the 
use  of  it  until  compensation  is  made.  But  for  the  appropria- 
tion of  such  land  to  its  use  appellee  is  personally  responsible, 
and  upon  that  personal  responsibility  appellants  can  only  rely 
for  recovery. 

Under  the  agreement  of  appellants  and  appellee,  both  par- 
ties are  entitled  to  the  benefit  of  the  facts  as  to  the  caving  of 
the   banks  of   the  river,  and  the  removal   of  ap- 


pellee's tracks  and  buildings  on  account  thereof.  i^«i»e 
Appellants  are  entitled  to  damages  or  compensa-  ^^^^1^^ 
tion  for  their  land  which  appellee  has  appropriated  iBgniu 
since  the  commencement  of^this  action,  ana  for  so 
much  of  the  land  as  it  has  taken  during  the  pendency  of  this 
cause,  and  now  uses  in  the  operation  of  its  railroad,  they 
are  entitled  to  an  order  of  injunction  restraining  appel- 
lee from  using  it  until  compensation  therefor  is  made. 
We  think  appellants  are  entitled  to  this  order  because 
of  the  pendency  of  this  action.  While  it  has  been  pend- 
ing and  appellants  have  been  asking  for  an  injunction 
restraining  appellee  from  using  their  land  for  railroad  pur- 
poses until  compensation  should  be  made,  it  cannot  be  said 
that  they  stood  Dy  and  acquiesced  in  the  use  of  it.  Before 
the  enforcement  of  the  order,  however,  appellee  should  be 
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allowed  a  reasonable  time  after  the  damages  are  assessed  in 
which  to  make  the  compensation.  Under  the  agreement  of 
the  parties,  appellee  is  entitled  to  the  benefit  of  the  statute 
ot  limitations  in  all  cases  where  the  recovery  of  the  relief 
sought  by  appellants  is  barred  thereby.  On  account  of  the 
numerous  appellants,  and  because  this  cause  will  have  to  be 
remanded,  we  will  not  attempt  to  ascertain  whether  any  or 
how  many  of  them  are  barred.  It  is  impossible  to  ascertain 
from  the  evidence  before  us  what  damages  or  compensation 
■  the  apellants  are  entitled  to.  It  is  evident  that  they  are  en- 
titledto  some.  It  was  agreed  between  the  parties  that  the 
taking  of  the  testimony  as  to  damages  of  all  kinds  might  be 
deferred  until  the  final  hearing,  and  that  it  might  be  there- 
aftertaken,  if  desired,  upon  reference  to  a  master.  For  this 
reason,  doubtless,  it  was  not  taken.  The  court  erred  in  dis- 
missing the  appellants'  complaint.  Th?  judgment  of  the  cir- 
cuit court  is  therefore  reversed,  and  the  ciuse  is  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Eminvnt  Domain — Llmitationi  of  Aetionifor  Compensation. — See  Lyies 
V.  Texas  &  N.  O.  R.  Co..  ante.  p.  59.  and  note,  60. 

Sams — Aequletcence  in  Occupation — EjactmanL — See  Reichcrt  v.  St. 
Louis  &  S.  F.  R.  Co.  (Ark.),  38  Am.  &  Eng.  R.  Cas.  4;3.  note,  461. 

EJsctment—Aoquietcence  Ui  Conrtructioni — A  land-owner  who  stands  by 
'   without  demanding  compensation,  until  a  railroad  conipan]^hassofarcoin- 

[ileted  and  put  in  operation  its  railroad  over  his  land  as  to  involve  the  pub- 
ic interest,  can  neither  enjoin  the  company  nor  maintain  ejectment  to  re- 
cover his  land.  The  only  remedy  left  to  the  land  owner  in  such  a  case  is 
to  proceed  within  the  proper  time  to.have  his  damages  assessed  and  en- 
forced against  the  railroad  company,  Louisville,  N.  A.&C.  R.  Co,  v.  Beck, 
Ind.  Sup.  Ct.,  May  17,  1889,  citmg  Railway  Co.  i-.  Soltweddle,  116  Ind.  257; 
Bravara  v.  Railroad  Co.,  1 1 5  ItuT  i  ;  Sherlock  v.  RaHway  Co.,  1 1 5  Ind.  22, 
(30)  ;  Railway  Co.  v.  Smith,  1 13  Ind.  233  ;  Railway  Co.  v.  Allen,  1 13  Ind. 
581. 

Eminent  Domain — Compenratlon  for  Riparian  Right*. — See  Little  RockA 
P.  S.  Jt.  Co.  -v.  McGehee  (Ark.).  20  Am.  &  Eng.  R.  Cas.  82 ;  In  re  Union 
Depot  St.  Ry.  Co.  (Minn.),  14,  lb.  233 ;  Davenport  &  N.  W.  R.  Co.  v.  Ren- 
wiclc  (U.  S.).  5  ;  lb.  90.  note,  92. 

Same — Extent  0I  Right  Acquired  by  Condemnation  of  Riparian  Property. — 
Sec  Hanford  v.  St.  Paul  &  D.  R.  Co.,  ante.  p.  25,  and  note,  28. 
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Louisville,  New  Orleans  &  Texas  R.  Co. 

(Mtssissijipi  Supreme  Court,  April  22,  1889.) 

Em tnant  Domain — Valid ity of  Praoeedlng* — Qualification  of  Commlltionar*. 
— When,  by  statute,  proceedings  to  condemn  lands  maybe  commenced  by 
application  to  a  ministerial  officer — e,  g.,  the  clerk  of  court — and  no  judicial 
action  by  the  court  is  required,  it  must  appear  of  record  that  the  terms  of 
the  statute  have  been  strictly  complied  with ;  and  if  it  nowhere  appears, 
either  in  the  appointment  of  commiasioiiers,  in  their  return,  or  in  an  order 
entered  thereon,  that  they  were  "  disinterested"  as  required  by  law,  the 
proceedings  are  invalid. 

Same — Election  to  Accept  Award — Waiver  of  Invalidity — Evidence. — Plaint- 
iff in  ejectment  acauired  title  to  the  lands  in  suit  while  condemnation  pro- 
ceedings were  pending.  She  appealed  from  the  award,  but,  the  appeal  be- 
ing too  late,  she  interposed  a  claim  in  an  attachment  against  her  grantor 
levied  upon  the  damages  which  had  been  paid  into  court.  Her  tenants  , 
continued  in  possession  until  deforced  by  the  company.  The  attachment 
suit  being  still  pending,' and  not  having  been  prosecuted  by  the  plaintiff, 
held,  that  the  filing  of  the  claim  therein  did  not  show  an  election  to  accept 
the  award,  and  that  plaintiff  was  not  estopped  from  bringing  ejectment  to 
recover  the  lands  on  the  ground  of  the  invalidity  of  thecondemnation  pro- 
ceedings. 

Appeal  from  Circuit  Court,  Warren  County. 

Ejectment.  The  following  facts  appeared  from  the  agreed 
statement  filed  in  the  cause :  Defendant,  pursuant  to  its  char- 
ter, instituted  proceedings  to  condemn  the  land  in  contro- 
versy as  the  property  of  plaintiff's  husband,  Luke  Madden. 
After  the  commencement  of  the  proceedings,  but  before  the 
appraisal  of  damages.  Madden  conveyed  the  premises  to 
plaintiff  in  satisfaction  of  a  debt  alleged  to  be  due  to  her. 
After  the  appraisal  of  the  damages,  tne  defendant  paid  the 
amount  into  court  to  the  credit  of  plaintiff's  husband.  Imme- 
diately thereafter  one  of  Maddens  creditors  attached  and 
garnished  it,  the  defendant  being  summoned  as  garnishee. 
Plaintiff  and  her  husband  appealed  from  the  award  of  the 
commissioners,  but  being  advised  that  the  appeal  had  been 
made  too  late,  plaintiff  Bled  a  claim  in  the  attachment  suit 
afainst  her  husband.  No.  judgment  has  yet  been  rendered 
tEerein.    Some  time  after  the  fUing  of  plaintiff's  claim^  in  the 
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attachment  suit,  defendant  dispossessed  her  tennat  and  en- 
tered upon  the  lands.  Plaintiff  thereupon  brought  the  pres- 
ent action.  Plaintiff  appeals  from  a  judgment  for  the  de- 
fendant. 

McCate  &  Anderson  for  appellant. 

Murray  Smith  for  appellee. 

Cooper,  J. — Under  appellee's  amended  charter  the  pro- 
ceedings for  condemnation  of  land,  where  the  land  is  taken  in 
vacation  of  the  chancery  court,  is  by  application  to 
■racMdiul  *  mere  ministerial  officer,  (the  clerk  of  the  chancery 
court,)and  may  be  consummated  without  any  order 
or  judicial  action  bj  the  court.  This  being  the  case,  it  is  ma- 
terial to  the  validity  of  the  appropriation  that  a  strict  com- 
?liance  with  the  terms  of  the  charter  be  apparent  in  the  record, 
t  nowhere  appears,  either  in  the  appointment  of  the  commis- 
sioners, in  their  return,  or  in  an  order  entered  thereon,  that 
they  were  "  disinterested,"  and  if  they  were  not,  there  has  not 
been  a  lawful  condemnation  of  the  land.  Board  of  Levee 
Com.  V.  Allen,  60  Miss.  93  ;  White  v.  Memphis,  B,  &  A.  R. 
Co.,  64  Miss.  566. 

The  facts  disclosed  by  the  record  do  not  show  an  election 
by  appellant  to  accept  the  sum  awarded,  nor  estop  her  from 
maintaining  a  recovery  of  the  land.  She  appealed 
OaiB  !■  at.  from  the  award  of  the  jury,  but,  being  informed  by 
to^Bnatrr*-  her  counsel  that  the  appeal  was  too  late,  and  the 
£i,jJJ|J~  fund  paid  in  by  the  company  having  been  pro- 
ceeded against  by  the  creditors  of  her  husband,  she 
interposed  a  claim  in  that  suit  to  it  as  against  them.  This 
was  merely  precautionary,  so  that,  in  event  the  proceedings 
of  condemnation  should  be  held  valid,  she  might  not  lose  both 
the  land  and  the  money.  If  the  money  haJbeen  adjudged 
to  be  hers  in  the  controversy  with  the  creditors,  and  she  had 
then  declined  to  withdraw  it  from  the  custody  of  the  deposi- 
tary, until  her  right  to  recover  the  land  should  be  determmed, 
it  would  be  difficult  to  say  that  the  defendants  had  any  right 
of  complaint.  She  has  not  yet  reached  the  point  in  that  con- 
troversy at  which  she  is  put  to  her  election  as  between  the 
land  and  the  money,  and  her  objection  to  an  appropriation  of 
the  money  to  the  debts  of  her  husband  is  not  an  election  to 
accept  it  for  her  land.  On  the  agreed  facts  the  judgment 
should  have  been  for  the  plaintiff,  and  such  judgment  will  be 
entered  here  for  the  possession  of  the  premises,  and  for  the 
agreed  damages  and  rents. 

ON   SUGGESTION   OF   ERROR. 

Campbell,  J. — There  can  be  no  denial  of  the  doctrine  of 
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-■election,"  as  an  established  rule  of  law,  but,  like  its  theolog- 
ical namesake,  it  is  held  and  applied  with  many  „  _  - 
variations,  by  the  hundreds  of  cases  in  which  it  has  '  ,I^liS,** 
been  invoked.  It  is  not  difficult  to  produce  decis- 
ions which  seem,  on  slight  examination,  to  support  the  con- 
tention of  counsel  that  our  opinion  in  this  case  is  at  variance 
with  the  accepted  doctrine  of  election ;  but  we  have  exam- 
ined, not  only  the  citations  of  counsel,  but  many  more  and 
confidently  affirm  that  no  case  can  be  found  which,  on  atten- 
tive examination  of  all  its  features,  will  condemn  our  decision. 
The  existence  of  such  a  case  or  cases  would  not  alter  our 
views  or  change  our  decision ;  for  it  is  a  mistake  to  assume 
that  every  decision  of  even  a  respectable  court,  or  opinion  of 
an  eminent  lawyer,  will  serve  as  authority  for  our  guidance. 
Cases  may  be  found  to  support  almost  any  proposition,  and 
opinions  of  the  most  eminent  lawyers  command  only  that  re- 
spect which  the  reasons  supporting  them  induce.  Nor  do  we 
feel  called  on  always  to  cite  the  books  we  examine  in  consid- 
ering a  case,  or  to  fortify  our  utterances  by  furnishing  proof 
that  some  other  court  had  held  as  we  do.  The  presumption 
must  be  indulged,  in  accordance  with  the  fact,  that  every  ques- 
tion before  the  court  is  carefully  examined  and  considered  by 
the  help  of  counsel  in  their  arguments  and  citations,  and  that 
the  court,  with  all  the  light  obtainable  by  the  efforts  of  coun- 
sel and  its  own,  solemnly  adjudicates  the  questions  involved 
upon  grounds  satisfactory  to  it,  whether  cases  are  cited  or 
reasons  stated  in  its  opinion  or  not. 

"  Circumstances  alter  cases,"  and  the  circumstances  of  this 
case  distinguish  it  materially  from  each  case  so  confidently 
relied  on  by  counsel  to  show  our  error,  and  from  every  other 
case  among  the  hundreds  to  be  found  illustrating  the  various 
phases  of  tTie  doctrine  of  election. 

This  case  does  not  present  the  instance  of  a  distinct  and  un- 
equivocal act,  evincive  of  a  choice  by  Mrs.  Madden  to  accept 
the  money  in  lieu  of  the  land.  Having  joined  her  husband, 
against  whom  the  condemnation  proceedings  were  instituted, 
in  an  appeal,  and  advised  that  her  appeal  would  be  dismissed 
as  too  late,  she  interposed  her  claim  to  the  money  awarded 
to  her  husband  by  making  affidavit  in  the  attachment  suit 
against  him.  There  were  then  pending  two  proceedings  by 
her — the  appeal  and  the  claim  in  the  attachment  suit — and  the 
railroad  company  obtained  a  dismissal  of  her  appeal,  and 
thereby  left  her  with  the  claim  she  had  interposed,  which  re- 
mained in  statu  quo,  and  no  action  has  been  taken  by  her 
since.  During  this  time  she  was' in  possession  of  the  land, 
manifesting  unmistakably  her  determination  to  hold  it  against 
tiie  claim  of  the  railroad  company. 
39  A.  &  E.  R.  Cm.— 7 
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Where  is  the  evidence  of  a  choice  by  Mrs.  Madden  be- 
tween the  money  and  the  land  ?  If  it  were  true  that  her  mak- 
ing claim  to  the  money  was  a  decisive  election,  where  is  the 
evidence  that  she  made  this  claim,  knowing  the  void  charac- 
ter of  the  condemnation  proceeding,  and  knowing  her  rights 
in  the  matter,  without  which  it  would  not  conclude  her?  out 
counsel  says  the  law  imputes  to  her  knowledge  of  the  void- 
ness  of  the  proceedings,  and  affects  her  with  knowledge  of 
her  rights  in  the  matter,  and  therefore  she  must  be  held  to 
have  made  her  election,  with  all  its  consequences.  Not  so 
thought  CooLEY,  J,,  in  Potter  v.  Brown,  50  Mich.  436,  whose 
language  applied,  mutatis  mutandis,  to  this  case,  is:  "  It  is 
enough  for  present  purposes  to  say  that  we  do  not  think  [the 
company]  should  be  suffered  to  take  advantage  of  such  incon- 
sistent or  foolish  action  of  complainant  [appellant]  as  its  orig- 
inal fault  in  wrongful  condemnation  proceedings  has  led  her 
to  take,"  It  will  oe  seen  that  he  does  not  cite  "  authorities," 
but,  speaking  for  a  court,  decides  on  its  own  authority,  as  a 
court  shoula  Nor  did  the  supreme  court  of  Massachusetts 
think  the  mere  act  of  inconsistency  afforded  a  conclusive  pre- 
sumption against  the  actor,  when  it  said,  speaking  of  "elec- 
tion:" "But  the  doctrine  *  *  *  depends,  not  on  tech- 
nical rules,  but  upon  principles  of  equity  and  justice,  and  upon 
actual  intention.  An  election  made  in  ignorance  of  material 
facts  is,  of  course,  not  binding,  when  no  other  person's  rights 
have  been  affected  thereby.  So,  if  a  person,  though  knowing 
the  facts,  has  acted  in  misapprehension  of  his  legalrights,  and 
in  ignorance  of  his  obligation  to  make  an  election,  no  inten- 
tion to  elect,  and  consequently  no  election  is  to  be  presumed. 
This  has  been  settled  in  England  by  a  long  series  of  authori- 
ties, of  which  it  is  sufficient  to  cite  a  few.  Watson  v.  Wat- 
son, 128  Mass,  152.  Nor  did  the  supreme  court  of  California 
consider  that  merely  instituting  a  suit  against  an  administra- 
tor to  recover  for  embezzlement  by  his  intestate  was  an  elec- 
tion so  as  to  bar  a  suit  for  what  the  money  alleged  to  be  em- 
bezzled was  invested  in.  Wells t/.  Robinson,  i3Cal.  133.  Nor 
did  the  supreme  Court  of  Pennsylvania,  when,  in  Anderson's 
Appeal,  30  Pa,  St.  476,  it  said  :  "  An  election  by  matter  in 
pais,  can  only  be  determined  by  plain  and  unequivocal  acts, 
under  a  full  knowledge  of  all  the  circumstances,  and  of  the 
parties'  rights.  One  is  not  bound  to  elect  until  he  is  fully  in- 
formed of^the  relative  value  of  the  things  he  is  to  choose  be- 
tween, and  if  he  make  an  election  before  the  circumstances 
necessary  to  a  judicious  and  discriminating  choice  are  ascer- 
tained, he  will  not  be  bound.  These positionsare  clearly  sus- 
tained  by  all  the  authorities,"  etc.  And  Kent,  clarum  et  ven- 
erabiU  twmen,  was  of  the  opinion  that  to  bind  one  by  an  elec 
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tion  it  must  have  been  an  intentional  choice  of  one  thing  in- 
stead of  another,  and  that  it  must  appear  to  have  been  with 
knowledge,  and  that  where  knowledge  is  not  proved  it  will 
not  be  presumed  in  order  to  conclude  a  party  by  a  supposed 
election.  Dash  v.  Van  Kleeck,  7  Johns.  (N.  Y.),  477 ;  Jackson 
V.  Bronson,  Id.  227. 

We  could  multiply  citations,  but  it  is  needless.  The  truth 
is,  principle  is  far  more  satisfactory  than  "authorities,"  so 
called.  "  Estoppel  in  pais  only  arises  when  manifest  justice 
and  equity,  as  respects  the  interest  of  another,  require  its  ap- 
plication, '  and  we  look  in  vain  for  the  justice  or  equity  of  tne 
claim  of  the  railroad  company  to  hold  Mrs.  Madden  to  have 
elected  the  money  instead  of  the  land;  and  we  cannot  dis- 
cover that  she  had  knowledge  of  all  the  facts  and  circum- 
stances which  rendered  the  condemnation  void,  or  of  her 
rights,  or  of  the  consequences  of  her  act.  We  know  that  she 
continued  to  occupy  the  land,  and  is  not  shown  to  have 
had  any  intention  to  surrender  it  for  the  money  she  claimed. 
We  grant,  if  she  had  received  the  money  and  held  it,  she  could 
not  nave  claimed  the  land,  too.  We  accept  the  doctrine  of 
election  as  sound,  (orthodox,)  and  will  not  hesitate  to  apply 
it  as  understood  by  the  sages  of  the  law  and  by  us  whenever 
justice  and  equity,  as  respects  the  rights  of  others,  will  be 
subserved  thereby.  We  do  not  suppose  the  doctrine  stands 
on  different  grounds,  as  applied  to  condemnation  proceedings 
in  behalf  of  a  railroad  company,  and  other  parties ;  but,  whue 
this  is  true,  each  case  must  be  governed  by  its  own  circum- 
stances, and  we  are  satisfied  that  the  circumstances  of  this 
case  do  not  call  for  or  admit  of  the  application  of  the  doctrine 
as  invoked  in  behalf  of  the  appellee. 

There  are  many  cases  illustrating  and  enforcing  the  rule 
that  "  where  a  party  whose  land  is  taken  by  a  railroad  com- 
pany, under  the  right  of  eminent  domain,  and  in  whose  favor 
damages  are  assessed  and  deposited  to  his  credit,  who  knows 
of  irregularities  in  the  procsedings,  and  receives  the  money 
without  objection,  and  sees  the  company  construct  its  road 
over  his  land,  [he]  cannot  thereafter  maintain  any  proceedings 
on  account  of  such  irregularities,  as,  by  accepting  the  dam- 
ages, he  waives  all  right  to  object  to  the  proceedings.  He 
cannot  have  the  money  and  litigate  with  the  company  as  to 
their  right  to  occupy  the  land,"  Herra.  Estop.  §  1041.  And 
this  we  accept  as  sound  doctrine.  But,  in  every  case  on  this 
subject  which  we  have  been  able  to  find,  the  money  was  ac- 
tually received  by  the  party  with  full  knowledge  of  all  the 
facts,  and  then  the  party,  having  the  money  thus  received, 
sought  to  avoid  the  condemnation  proceedings. 

We  have  not  found,  counsel  has  not,  and  we  do  not  believe 
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there  exists  in  Englani]  or  America,  a  case  presenting  the- 
features  of  this,  in  which  the  party,  situated  as  Mrs.  Madden 
is,  has  been  estoppd  to  claim  her  land  because  of  her  claim  to 
the  money,  under  the  circumstances  in  which  it  was  made. 
She  is  not  shown  to  have  had  any  knowledge  of  the  nullity  of 
the  proceedings,  and  this  knowledge  is  not  to  be  presumed, 
but  must  be  shown,  as  the  cases  cited  show.  She  continued 
to  hold  the  land  against  the  claim  of  the  railroad  company, 
having  actual  possession,  until  it  was  forcibly  taken  from  her 
tenant.  The  only  thing  she  did  seemingly  inconsistent  with 
a  cl^im  to  the  land  was  to  interpose  her  claim  to  the  money 
attached  by  preditors  of  her  husband,  and  this  act,  equivocal 
under  the  circumstances,  was  effectually  neutralizea  by  her 
continued  possession  of  the  land  in  resistance  of  the  claim  of 
appellee.  It  is  true  in  law,  as  in  mathematics,  that  equal  forces,, 
operating  in  contrary  directions,  set  each  other  at  rest,  and 
the  act  oi  Mrs.  Madden  in  holding  her  land  visibly  against  the 
railroad  company  was  quite  the  equal,  as  an  indication  of  her 
intention,  as  the  contrary  act  of  claiming  the  money,  and  no 
election  can  be  implied.  Even  where  one  is  so  situated  with 
respect  to  two  properties  as  to  be  required  to  elect,  and  deals 
equally  with  both,  by  receiving  rents  and  profits,  po  election 
can  be  implied  because  of  absence  of  any  intention  to  elect  the 
one  and  reject  the  other.  Padbury  v.  Clark,  2  Macn,  &  G.  298 ; 
I  Pom.  Eq.  Jur.  §  5 1  S>  note.  Election  is  a  matter  of  intention. 
It  need  not  be  expressed  in  so  many  words,  it  is  true ;  but  it 
will  not  be  implied,  except  from  some  unequivocal  act  evin- 
cive of  it.     2  Story  Eq.  Jur.  §  1097. 

It  cannot  be  said  that  the  appellee  was  misled  by  any  act  of 
the  appellant,  or  that  it  took  any  action  in  consequence  of  the 
act  of  the  appellant  now  invoked  as  an  estoppel.  It  is  a  pure 
assumption  that  the  company  entered  on  the  land  because  the 
appellant  had  claimed  the  money,  rather  than  in  pursuance  of 
the  condemnation  it  had  secured,  and  supposed  to  be  regular 
and  valid,  as  shown  by  its  contention  here  on  this  appeal.  In- 
deed, upon  the  doctrine  of  estoppel  the  appellee  was  bound 
to  regard  its  proceeding  to  condemn  as  valid,  and  the  pre- 
sumption must  be  indulged  that  it  took  forcible  possession  of 
the  land  in  pursuance  of  its  supposed  right  because  of  the 
condemnation.  Any  other  view  of  its  action  would  be  unjust 
to  the  appellee,  and  we  would  shield  it  from  such  an  imputa- 
tion- 

Our  former  decision  will  stand. 


See  Chicago,  I.  &  K.  R.  Co.  v.  Knuffke,  (Kan.)  30  Am.  &  Eng.  R.  Gas.,. 
3K7,  DOte  yi^ ;  Baltimore,  O.  &  C.  R.  Co.  v.  Johnson,  (Ind.)  10  li.  408. 
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Baltimore  &  New  York  Ry.  Co. 

(JV^no  Jer$ey  Court  of  Ckaiuery,  April  29,  1889.) 

Emilwnt  Domain — Payment  of  Compenution  before  Entry — Efhet  of 
Tender. — It  is  not  necessary,  where  land  is  taken  under  the  general  rail- 
road law,  that  actual  payment  of  compensation  to  the  land-owner  should 
in  all  cases  precede  appropriation.  After  the  amount  to  be  paid  as  just 
compensation  has  been  finally  fixed,  either  by  the  award  of  commission- 
ers or  the  verdict  of  a  jury,  a  tender  to  the  land-owner,  and  a  refusal  1^ 
him  to  accept,  will  be  regarded  as  equivalent  to  payment. 

Same — Appeal — Tender  before  Appeal  Taken. — A  railroad  company  may, 
under  the  general  railroad  law,  acquire  a  right  to  take  possession  of  the 
land  condemned  for  its  use  on  tender  of  the  amount  awarded  by  commis- 
sioners, provided  the  tender  be  made  before  the  land-owner  appeals  1  but, 
where  no  tender  is  made  until  after  the  land-owner  appeals,  then  no  right 
to  take  possession  can  be  acquired  until  a  tender  be  made  of  the  amount 
found  by  a  jury. 

Same — Payment  or  Tender  as  Condition  Precedent, — Until  what  is  just 
compensation  has  been  ascertained  in  the  manner  directed  by  law,  and 
the  condemnation  mojiey  paid,  either  actually  or  constructively,  h  is  not 
within  the  power  of  the  legislature  to  dispossess  the  land-owner,  and  put 
another  person  in  possession  of  his  land. 

Same — Trial  by  Jury— Statutory  Proceeding — Where  a  statute,  author- 
izing the  condemnation  of  land,  provides,  as  part  of  the  method  of  ascer- 
taining what  is  just  compensation  to  the  land-owner,  that  he  may  appeal, 
and  have  a  trial  by  a  jury,  his  ri^ht  to  a  trial  b^  jury  constitutes  a  mate- 
rial part  of  the  method  of  ascertaining  what  is  lust  compensation  to  him, 
to  wnich  he  has  a  right  to  resort,  before  yielding  the  possession  of  his 
land,  if  be  desires  to  do  so,  and  acts  with  reasonable  promptness. 

On  application  for  injunction,  heard  on  bill  and  affidavit, 
and  answer  and  affidavits. 

Frank  Bergen  for  complainant. 
A.  Q.  Keasbey  for  defendant 

Van  Fleet,  V.  C. — The  facts  which  it  will  be  necessary  to  ' 
consider  in  deciding  this  application  are  few  in  number,  and 
may  be  sufficiently  stated,  for  present  purposes,  as  v,ia». 

follows:   The  defendant  is  a  railroad  corporation, 
or^nized  under  the  general  railroad  law  of  this  state.     It 
has  procured  certain  lands,  belonging:  to  the  complainant,  and 
constituting  part  of  a  farm  owned  by  her,  situate  in  the 


sfl  by  Google 


102         JOHNSON   V.   BALTIMORE   &   NEW    YORK   RY.   CO. 

county  of  Union,  to  be  condemned  for  the  use  of  the  railroad 
which  it  is  constructing.  The  commissioners  appointed  to 
estimate  the  value  of  the  complainant's  land,  and  assess  her 
damages,  made  their  report  on  the  iSth  day  of  March,  1889, 
awarding  her  nearly  (2,000,  and  within  two  days  thereafter 
the  complainant  appe^ed  from  the  award.  The  complain- 
ant's farm  is  subject  to  mor^ages,  amounting  in  the  aggre- 
'  gate  to  Ss,6oo.  The  complainant  refused  to  consent  to  the 
payment  of  the  award  to  the  mortgagee,  and  the  mortgagee 
refused  to  consent  to  its  payment  to  the  complainant,  and  the 
defendant  then  asked  leave,  under  the  statute  of  1877,  '"^  P^y 
the  award  into  this  court;  and,  such  leave  being  given,  the 
defendant,  on  the  3d  day  of  April,  i88g,  paid  the  money  into 
court,  and  gave  notice  of  that  fact  to  both  the  complainant 
and  the  mortgagee,  and  thereupon  took  possession,  against 
the  protest  of  the  complainant,  of  the  lands  condemned,  and 
commenced  the  construction  of  its  .-ailroad  thereon.    The  com- 

filainant  insists  that  the  defendant's  appropriation  df  her 
ands,  under  the  circumstances  stated,  constitutes  a  violation 
of  her  constitutional  rights,  and  she  therefore  asks  an  injunc- 
tion  restraining  the  defendant  from  making  any  use  of  her 
lands  until  just  compensation  shall  have  first  been  made  to 
her  therefor. 

The  constitution,  in  declaring  what  powers  the  legislature 
shall  not  exercise,  says,  among  other  things,  that  "  individuals 

or  private  corporations  shall  not  be  authorized  to 
'*■*"'•  take  private  property  for  public  use  without  just 
^jj„"^  compensation  first  made  to  the  owners."  No  com- 
«0B9Mn-  pensation  had  been  made  tq  the  complainant  by 
ti»»-  actual  payment,  when  the  defendant  appropriated 

her  lands.  It  is  not,  however,  necessary  that  the 
money  awarded  by  the  tribunal  appointed  by  law  to  deter- 
mine what  shall  be  just  compensation  in  the  particular  case, 
shall  actually  pass  into  the  hands  of  the  land-owner  before 
his  land  is  appropriated.  After  the  amount  to  be  paid  as 
compensation  nas  been  finally  fixed,  a  tender  to  the  land- 
owner, and  a  refusal  by  him  to  accept,  is  regarded  as  equiva- 
lent to  payment,  or  as  the  equivalent  of  the  actual  making  of 
compensation.  Doughty  v.  Somerville,  &c,  R.  Co.  21  N.  J,. 
Law,  442 ;  Mercer,  &c.  R.  Co,  v.  Delaware,  &c.  R.  Co.,  26  N. 
J.  Eq.  464;  Redman  v.  Philadelplia,  M.  &  C.  R.  Co.,  33  N.J. 
Eq.  168,  I  Am.  &  Eng.  R.  Cas.  i. 

It  is  also  providea  by  statute  that  where  lands  subject  to 
FuHMt  IbU  ''^"  ^^^  taken  by  the  exercise  of  the  power  of 
Mart.  eminent  domain,   the   chancellor   niay  order    the 

money  awarded  to  the  owner  to  be  paid  into  the 
court  of  chancery,  to  the  end  that  that  court  may  direct  its. 
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distribution ;  and  that  the  payment  of  the  money  into  court, 
and  the  giving  of  written  notice  to  the  owner  that  the 
money  had  been  paid  into  coAirt,  shall  have  the  same  effect 
as  if  the  money  had  been  tendered  to  him.  Revision,  p. 
1278.  The  order  authorized  by  this  statute  has  been  made, 
the  money  has  been  paid  into  court,  and  the  notice  which 
the  statute  directs  shall  be  given,  has  been  given.  The 
validity  of  this  statute,  as  a  constitutional  exercise  of  leg- 
islative power,  is  not  assailed  or  questioned ;  so  it  would 
seem  to  he  clear  that  the  court,  in  considering  the  question 
whether  an  injunction  shall  be  granted  or  not,  must  look 
at  the  case  exactly  as  it  would  if  the  fact  was  that  an  actual 
tender  had  been  made,  on  the  3d  of  April,  1889,  of  the  sum 
awarded  by  the  commissioners,  and  the  complainant  had  re- 
fused to  receive  it. 

This  brings  us  to  ,-.e  decisive  question  of  the  case,  namely, 
can  a  railroad  company,  organized  under  the  general  railroad 
law,  lawfully  take  possession  of  the  land  con- 
demned  for  its  use,  on  tender  of  the  sum  awarded  '.^^  „.  ' 
by  commissioners,  in  a  case  where  the  land-owner  1 
appealed  from  the  award  before  the  tender  was 
madeP  In  other  words,  can  a  land-owner,  in  view  of  the 
provision  of  the  constitution  on  this  subject,  be  compelled 
to  yield  the  possession  of  such  part  of  his  land  as  a  railroad 
company  may  require  for  the  construction  of  its  road,  while 
the  question,  what  sum  of  money  will  constitute  just  com- 
pensation to  him  for  his  lands,  is  m  course  of  judicial  deter- 
mination ?  The  constitution  does  not  declare  by  what  method 
what  will  be  just  compensation  to  the  land-owner  shall  be 
ascertained.  It  leaves  the  legislature  free  to  adopt  any 
method  which  to  it  may  seem  just  and  adequate  to  that  end 
and  it  may  be  that  it  would  be  competent  for  the  legislature 
to  declare  that  an  award  made  by  commissioners  should, 
without  the  intervention  of  a  jury,  be  final  and  conclusive 
upon  that  question.  That,  however,  is  not  the  method  pre- 
scribed by  the  general  railroad  law.  That  law  declare^,  in 
the  first  place,  that,  where  the  railroad  company  and  the 
land-owner  cannot  agree,  commissioners  shall  be  appointed 
to  appraise  the  value  of  the  land,  and  assess  the  damages ; 
and  that  after  they  have  made  an  award,  and  their  report  has 
been  filed,  the  company  shall,  on  payment  or  tender  of  pay- 
ment of  the  amount  awarded,  as  is  in  a  subsequent  part  of 
the  act  provided,  be  empowered  to  enter  upon  and  take  pos-  ■ 
session  of  the  land  condemned.  The  act  then  gives  both  the 
land-owner  and  the  railroad  company  a  right  of  appeal,  with 
a  right  to  a  trial  by  jury,  and  directs  how  an  appeal  shall  be 
taken,  and  where  and  by  whom  the  appeal  shall  oe  tried.     It 
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then  provides  that  an  appeal  by  the  land-owner  shall  not  pre- 
vent the  railroad  company  from  taking  the  land  on  filiag  the 
report  of  the  commissioners,  but  immediately  adds:  "Pro- 
vided, that  in  no  case  whatever  shall  the  company  *  *  • 
enter  upon  or  take  possession  of  any  land,  for  the  purpose  of 
constructing  its  road  thereon,  until  it  has  paid  to  the  party  en- 
titled to  receive  the  same  the  amount  assessed  by  the  commis- 
sioners as  the  value  of  such  lands  or  damages,  in  case  the 
report  of  the  commissioners  is  not  appealed  from,  or,  if  the 
same  is  appealed  from,  then  the  amount  which  shall  be  found 
by  the  jury  by  whom  the  issue  shall  be  tried."  But  in  case 
the  party  entitled  to  receive  the  amount  assessed  by  the  com- 
missioners,  in  case  there  shall  be  no  appeal,  and,  in  case  of 
appeal,  the  amount  found  by  the  jury,  snail  refuse,  upon  ten- 
der  thereof  being  made,  to  receive  tne  same,  or  shall  be  out 
of  the  state,  or  under  any  legal  disability,  then  the  payment 
of  the  amount  assessed  or  found  as  aforesaid  into  the  circuit 
court  of  the  county  wherein  the  lands  lie,  shall  be  deemed  a 
valid  and  legal  payment.     Revision,  p.  929,  §  lOi, 

Now,  althougn  it  must  be  admittea  that  the  purpose  of  this 
enactment  is  not  expressed  in  language  so  perfectly  lucid  that 
there  cannot  be  two  opinions  about  what  it  means,  yet  I  must 
say  I  do  not  think  that  its  meaning  is  involved  in  much  doubt. 
As  I  understand  it,  it  declares,  in  the  first  place,  that  in  no 
case  shall  a  railroad  company  have  a  right  to  take  possession 
of  land  condemned  for  its  use  until  it  nas  first  paid  for  the 
land.  So  far  the  act  simply  gives  expression  to  the  constitu- 
tional principle,  that  payment  must  in  all  cases  precede  ap- 
propriation. In  the  second  place,  the  act,  in  prescribing  the 
amount  which  the  railroad  company  shall  pay,  as  just  com- 
pensation, to  get  a  right  to  take  possession,  says  that,  if  no 
appeal  has  been  taken,  it  must  pay  the  amount  awarded 
by  the  commissioners,  but,  if  an  appeal  has  been  taken,  then 
it  can  only  acquire  a  right  to  take  possession  by  paying 
the  amount  which  the  jury  shall  have  found.  Thus  lar  the 
statute  has  merely  declared  what  shall  be  the  right  of  the 
railroad  company,  in  respect  to  the  possession  of  land  con- 
demned for  its  use,  in  a  case  where  it  is  possible  for  the 


corporation  to  make  actual  payment  to  the  land-owner.  But 
it  was  necessary  to  go  furtner,  and  make  provision  for 
cases  where  no  actual  payment  could  be  made ;  as,  for  ex- 
ample, where  the  person  entitled  to  the  money  was  incom- 
petent, or  unwilling  to  receive  it,  and  where  unless  pro- 
vision was  made  for  a  constructive  or  substitutive  pay- 
ment, the  railroad  would  be  unable,  while  the  incompetency 
or  unwillingness  continued,  to  get  possession  of  the  land. 
The  act  makes  such  provision  in  these  words.    "  But  in  case 
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the  party  entitled'  to  receive  the  amount  assessed  by  the 
commissioners,  in  case  there  shall  be  no  appeal,  and,  in  case 
<>t  appeal,  the  amount  found  by  the  jury,  shall  refuse,  upon 
tender  thereof  being  made,  to  receive  tne  same,  or  shall  be 
out  of  the  state,  or  under  any  legal  disability,  then  the  pay- 
ment of  the  amount  assessed  or  found  as  aforesaid,  into  the 
circuit  court  of  the  county  wherein  the  lands  lie,  shall  be 
deemed  a  valid  and  legal  payment."  The  purpose  of  this 
clause,  as  I  understand  it,  is  to  make  provision  that  a  con; 
structive  payment  may  be  made,  where  by  the  preceding 
clause  an  actual  payment  is  required,  but  cannot  be  made. 
That  is  to  say,  a  railroad  company  may,  under  this  clause, 
acquire  a  right  to  take  possession  of  the  land  condemned  in 
cases  where  tender  of  the  amount  awarded  by  commissioners 
is  made,  and  the  money  paid  into  court,  before  the  land-own- 
er appeals ;  but,  where  no  tender  is  made  until  after  the  land- 
owner has  taken  his  appeal,  then  no  right  to  take  possession 
of  the  land  condemned  can  be  acquired  until  a  tender  be 
made  of  the  amount  found  by  a  jury.  This,  as  it  seems  to 
me,  is  the  obvious  meaning  of  this  clause,  and  this  construc- 
tion conforms  to  what,  in  my  judgment,  must  be  regarded  as 
sound  principle.  Where  the  legislature  provides,  as  part  of 
the  method  of  ascertaining  what  is  just  compensation,  that 
the  land-owner  may  appeal  from  the  award  of  the  commis- 
^oners,  and  have  a  trial  by  jui'y,  it  would  seem  to  be  entirely 
clear  that  it  cannot  be  said,  after  an  appeal  has  been  taken, 
that  what  is  just  compensation  in  that  particular  case  has 
been  ascertained  in  the  manner  appointed  by  law ;  for  in  such 
a.  case  a  right  to  a  trial  by  jury  constitutes  a  very  material 
part  of  the  method  appointed  by  law  for  the  ascertainment 
of  what  is  just  compensation,  and  until  what  is  just  compen- 
sation has  been  ascertained  in  the  manner  authorized  by  law, 
and  the  condemnation  money  paid,  either  actually  or  con- 
structively, it  is  not  within  the  power  of  the  legislature  to 
dispossess  the  land-owner,  and  put  another  person  in  posses- 
sion of  his  land.  It  is  quite  plain,  I  think,  that  the  legislature 
intended  that  an  appeal  by  the  land-owner  should  operate  as 
supersedeas  upon  the  award  of  the  commissioners,  and  to  de- 
prive it  of  all  effect  as  a  determination  of  what  is  just  com- 
pensation, and  to  leave  the  parties,  with  respect  to  their 
rights  in  the  land  in  question,  after  an  appeal,  just  where  they 
'        '"■^-    ■;  the 


were  before  the  award  was  made.  This  is  the  construction 
which  somewhat  similar  provisions,  found  in  special  charters, 
have  received.  Browning  v.  Camden,  &c.  R.  Co.,  4  N.  J.  Eg. 
47;  Mettler  v.  Easton,  &c.  R.  Co.,  25  N.  J.  Eq.  214,  37  N.  J. 
Law,  222. 

The  section  of  the  general  railroad  law  under  considera- 
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tion  contains  an  additional  provision.  It  declares  that  the 
party  entitled  to  receive  the  amount  assessed  by  the  com- 
missioners may  receive  the  same  without  thereby  being- 
barred  of  his  appeal,  and  then  adds :  "  And  on  such  tender  or 
payment  of  the  money  into  court,  in  case  it  be  refused  as  afore- 
said, or  in  case  the  said  company,  incorporated  under  this 
act,  shall  appeal  from  the  finding  of  the  commissioners,  thea 
the  said  company,  upon  payment  of  the  amount  so  assessed 
or  found  as  aforesaid  into  the  said  circuit  court,  shall  be  era- 
powered  to  enter  upon  and  take  possession  ot  said  lands,  and 
proceed  with  the  work  of  constructing  its  road."  This  sen- 
tence, it  will  be  seen,  is  so  imperfectly  constructed  that  it  is 
not  easy  to  see  just  what  it  means.  That  part  of  it  which 
was  intended  to  give  a  railroad  corporation,  when  it  appealed, 
the  right  to  take  possession  of  the  land  condemned,  by 
simply  paying  the  condemnation  money  into  court,  without 
paying  or  tendering  the  monev  to  the  land-owner,  has  been 
field  to  be  unconstitutional.  Kedman  v.  Philadelphia,  M.  & 
C.  R.  Co.,  33  N.  J.  Eq.  i6s  ;  i  Am.  &  Eng.  R.  Cas.  i.  Now, 
if  we  strike  out  the  words  which  have  been  held  to  be  with- 
out legal  force,  this  sentence  will  read  as  follows :  "  And  on 
such  tender  or  payment  of  the  money  into  court,  in  case  it 
be  refused  as  aforesaid,  the  said  company  shall  be  empowered 
to  enter  upon  and  take  possession  of  the  land."  The  tender 
and  payment  here  referred  to  are  obviously  those  spoken  of 
in  the  clause  immediately  preceding,  and  what  this  clause 
was  intended  to  declare,  as  I  think,  is  this:  that  in  cases, 
where  the  commissioners  have  made  an  award,  from  which 
the  land-owner  has  not  appealed,  the  railroad  company  may, 
after  making  tender  of  the  condemnation  money,  in  case  it ' 
is  refused,  pay  the  money  into  court,  and  then  take  possession 
of  the  land ;  or,  if  an  appeal  has  been  taken,  the  railroad 
company  may  then  acquire  a  right  to  take  possession  of  the 
land  by  tendering  the  amount  found  by  the  jury,  and,  if  it 
is  refused,  pay  the  money  into  court.  Construed  m  this  way, 
the  law  under  consideration  is  made  consistent  with  itself,, 
and  freed  from  all  doubt  as  to  its  constitutionality. 

No  tender,  actual  or  constructive,  was  made  in  this  case 
until  after  the  complainant  had  appealed  from  the  award 
made  by  the  commissioners,  so  that,  when  the  tender  was- 
made,  the  question  as  to  what  would  constitute  just  compen- 
sation to  the  complainant  was  unsettled  and  in  aue  course  of 
judicial  determination  in  the  manner  directed  by  the  law 
under  which  complainant's  lands  were  being  taken.  The  de- 
fendant's act,  in  taking  possession,  was  consequently  without 
warrant  of  law,  and  in  violation  of  the  complainant's  consti- 
tutional rights,  and  she  is  therefore  entitled  to  an  injunction 
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restraining  the  deiendant  from  constructing  a  railroad  on  her 
lands. 


(Union  Point  &  White  Plains  R.  Co.) 

{Supreme  Court  of  Georgia,  fuiy  22,  1889.) 

Eminent  Domain — Paymsnt  of  Compentatlon  m  Condition  PraoMlcnti — 
The  constitutional  provision  that  private  property  is  not  to  be  taken  for 
public  purposes  without  just  and  adequate  compensation  being  first  paid, 
IS  too  plain  to  be  misunderstood,  and  is  not  to  be  violated  or  evaded  \tf 
the  legislature  or  the  courts. 

SaniB— SlMutor}  Appeal— Trial  by  Jun— Oltcratlon  of  LegitlMura. — The' 
method  of  ascertaining  what  is  just  and  adequate  compensation  is  matter 
for  adoption  and  r^ubtion  by  the  l^islature.  Inasmuch  as  trial  by  jury 
is  not  a  constitutional  right  in  cases  involving  the  power  of  eminent  do- 
main, a  statutory  appeal  given  in  such  cases  from  the  award  of  assessors  is- 
subject  to  legislative  discretion,  both  in  its  allowance  and  in  the  conse- 
(fuences  of  its  allowance,  the  latter  being  in  the  nature  of  terms  and  condi- 
tions of  the  appeal  system. 

Sama — Payment  or  Tender  Pending  Appeal—  Entry  Upon  Lands, — A  rail- 
road corporation  created  under  the  general  law  of  1881  may,  after  having 
paid  or  tendered  to  the  land-owner  the  compensation  awarded  by  the  as- 
sessors, prosecute  the  work  of  construction  pending  an  appeal  from  the 
•award  to  the  superior  court,  the  statute  allowing  the  appeal  providing  ex- 
pressly that  the  same  shall  not  hinder  or  delay  the  progress  of  the  work. 

Same — Effect  of  Tender  of  Com  peneationi— Tender  of  the  sum  assessed 
and  awarded,  duly  made  and  continued,  but  refused,  is  the  equivalent  of 
actual  payment  of  the  award,  in  its  cSects  on  the  right  of  the  corporation 
to  enter  upon  the  land  and  prosecute  the  work  of  construction. 

Saino— PleadinK  Tender— Injunction — Discretion  of  Court— Althotigh  the 
lender  was  imperfectly  pleaded,  especially  in  rot  making  it  continuous, 
vetthe  impending  damage  not  being  irreparable,  the  fact  of  tender  not  be- 
ing disputed,  and  no  lack  of  solvency  of  the  corporation  being  all^^d,  the 
discretion  of  the  judge  in  denying  the  injunction  upon  the  condition  pre- 
scribed in  his  order  will  not  be  controlled.  Injunction  before  decree  is 
discretionary  in  all  cases. 

Error  irom  Superior  Court,  Greene  County. 

Bill  in  equity  to  restrain  the  defendant,  the  Union  Point 
&  White  Plains  Railroad  Company,  from  entering  upon  com- 
plainant's land,  pending  an  appeal  from  the  assessment  of 
damages.     The  opinion  states  the  case. 

Columbus  Heard  for  plaintiff  in  error. 

H.  T.  Lewis  and  John  C.  Hart  for  defendant  in  error. 
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Bleckley  C.  J  — This  company  was  chartered  under  the 
general  railroad  law,  the  act  of  1881,  found  in  the  Code,  § 
YtmiM.  16891J  et  seq.,  its  route  beine  located   in  part  upon 

lands  occupied  and  claimeg  by  Oliver,  Before  any 
entry  was  made  upon  said  lands,  the  parties  proceeded  to 
have  the  value  and  the  damages  assessed  by  assessors,  as  pro- 
vided in  §  1689/.  The  assessors  fixed  the  compensation  at 
$22;,  and  both  parties  appealed  from  the  assessment  to  the 
superior  court,  the  company  giving  bond  as  required  by  that 
section.  When  the  work  of  grading  the  road  approached 
very  near  to  Oliver's  premises,  he  gave  notice  not  to  enter 
upon  the  same.  The  president  of  the  company  announced 
his  determination  to  enter  and  continue  the  work  as  soon  as 
the  place  was  reached  in  the  progress  in  the  grading  of  the 
line.  Thereupon  Oliver  brought  his  petition  for  an  injunc- 
tion, praying  tnat  an  entry  upon  the  land,  for  the  purpose  of 
grading  the  railroad,  or  for  any  other  purpose,  might  be  re- 
strained until  the  damage  to  the  same  should  be  ascertained 
and  paid.  The  answer,  which  was  sworn  to  positively  by 
the  president  of  the  company,  set  up,  among  other  things, 
that  before  the  company  offered  to  construct  the  roadbed 
upon  the  land,  or  to  do  any  work  thereon,  it  tendered  to  the 
plaintiff  the  amount  of  the  assessment,  which  he  refused  to 
take  or  to  name  any  amount  he  thought  adequate  compensa- 
tion. The  answer  also  brought  in  question  the  plaintiffs 
title  to  the  premises,  and  at  the  hearing,  evidence  was  submit- 
ted tending  to  show  that  the  legal  title  was  outstanding  in 
anotherperson,  not  a  party  to  the  proceeding.  At  the  hear- 
ing an  order  was  passed  declaring  that  the  injunction  prayed 
for  be  refused,  provided  the  defendant,  within  10  days,  would 
enter  into  bond  with  good  security  to  pay  all  the  damages 
that  might  be  eventually  recovered  on  the  final  trial  of  the 
case,  but  thaton  failure  to  give  such  bond  the  writ  of  injunc- 
tion issue.     To  this  order  Oliver,  the  plaintiS,  excepted. 

The  right  of  the  company  to  enter  and  prosecute  the  work 
<if  construction  on  or  through  the  plaintiff's  land  is  rested 
upon  the  general  railroad  law,  (Code,  §  1689/) 
i.nin  p««#  which  declares  that  the  entering  of  an  appeal  and 
'""■'""''  theproceedings  thereon  shall  not  hinder  or  in  any 
■nt'uuw  *^y  delay  the  work,  or  the  progress  thereof,  but 
fiL  the  same  may  proceed,   without  let  or  hindrance, 

from  the  time  said  condemnation  proceedings  are 
begun.  The  case  of  Chambers  v.  Cincinnati  &  G.  R.,  69  Ga. 
320, 10  Am.  &  Eng.  R.  Cas.  376,  is  a  virtual  adjudication  that 
this  provision  of  the  law  is  incompatible  with  the  constitu- 
tion if  it  is  to  be  construetf  as  attempting  to  confer  the  right  of 
proceeding  with  the  work  pending  an  appeal  by  the  company 
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without  first  complying  with  the  constitutional  requirement 
of  paying  just  and  adequate  compensation.  The  method  for 
assessing  value  and  damages  prescribed  by  the  charter  of  the 
Cincinnati  &  Georgia  Railroad, (§  1 1,  Acts  i88o-r88i,  pp.  254- 
a0,  was  in  ail  respects  substantially  identical  with  that  laid 
down  in  the  general  railroad  law ;  and  the  provision  for  prose- 
cuting the  work  pending  an  appeal  was  the  same.  We  consider 
the  decision  in  that  case  (there  being  neither  payment  nor 
tender)  completely  sound,  and  it  is  our  purpose  to  adhere  to 
it  firmly  and  faithfully.  In  the  language  of  Mr.  Justice 
SCHOLFIELD,  in  Mitchell  v.  Illinois  &  St.  L.  R.  &  C.  Co.,  68 
111.  289:  "However  important  and  sacred  may  be  the  char- 
tered rights  of  a  corporation,  they  cannot  be  more  so  than  is 
the  right  of  the  humolest  individual  to  be  protected  in  the 
enjoyment  of  his  or  her  property.  The  right  to  take  private 
property  without  the  consent  01  the  owner,  for  public  use, 
after  making  due  compensation  as  required  by  the  constitu- 
tion, even  under  the  most  favorable  circumstances,  savors  of 
hardship  and  oppression.  Nothing  but  public  necessity  can 
justify  it,  and  the  welfare  of  the  citizen  imperatively  demands 
that  it  shall  never  be  asserted  except  in  strict  conformity  with 
the  law  of  the  land."  Nothing  can  be  plainer  or  more  explicit 
than  the  terms  of  our  constitution.  "Private  property  shall 
not  be  taken  or  damaged  for  public  purposes  without  just 
and  adequate  compensation  bemg  first  paid.'  Code,  §  5024, 
Adjudications  in  other  states  upon  cognate  tel'ms,  such  "as 
first  or  previously  made,  deposited,  etc.,  are  numerous. 
Browning  v.  Camden,  etc.,  R.  Co., 4  N.  J.  Eq.  47 ;  Mettler  v. 
Easton,  etc.,  R.  Co., 25  N,  J,Eq,2i4;  Redman  v.  Philadelphia, 
M.  &  C.  R.  Co.,  33  N.  J.  Eq.  16s,  1  Am.  &  Eng.  R.  Cas.  i ; 
Eidemillerw.  Wyandotte,  2  Dill. (U.  S.)  376;  Waltheri'.  War- 
ner, 25  Mo.  277 ;  Ring  v.  Mississippi  Riv.  Bridge  Co.,  57  Mo. 
496;  Henry  z-.  Dubuque  &  P  R  Co.,  10  Iowa  540;  Cox  v. 
Louisville,  N.  A.  &  C.  R.  Co.,  48  Ind.  178 ;  Mitchell  w.  Illinois 
&  St.  L.  R.  &  C.  Co.,  68  111.  286  ;  St.  Joseph  &  D.  C.  R.  Co.  v. 
Callender ,  13  Kan.  496;  Ray  v.  Atchison,  etc.,  R.  Co., 4  Neb. 
430;  Bohlman  v.  Green  Bay  &  L.  P.  R.  Co.,  30  Wis.  105 ; 
Dimmick  v.  Brodhead,  75  Pa.  St.  464 ;  Covington  S.  R.  T, 
R.  Co.  V.  Piel,  33  Am.  &  Eng  R.  Cas.  207 ;  Asherw  Louisville 
&  N.  R.  Co.,  8  S.  W.  Rep.  854.  "Several  state  constitutions 
provide  that  private  property  shall  not  be  taken  for  public 
use  without  compensation  being  first  made,  or  contain  simi- 
lar terms.  The  eSect  of  this  provision  is  to  require  the  pay- 
ment or  tender  of  the  compensation  to  precede  an  entry  for 
the  construction  of  the  raifroad,"     Pierce  R.R.  (Ed,  of  188 1,) 

E.  166.    And  sec  2  Wood.  Ry  Law' §  24.6.    No  constitution 
as  or  can  have  a  plainer  provision  on  this  subject  than  our 
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own,  and  the  provision  is  one  not  to  be  violated  or  evaded 
either  by  the  legislature  or  the  courts. 

The  method  of  ascertaining  what  is  just  and  adequate  com- 
pensation is  subject,  within  certain  limits,  to  legislative  dist 

cretion.  To  such  proceedings  in  the  exercise  of 
■eUnior»  the  power  of  eminent  domain  the  constitutional 
'*'*^'''*^  guaranty  of  trial  by  jury  does  not  extend,  there  be- 
iTwiiu^icg-  '"^g  ■'^  t"*r  constitution  no  express  provision  so  ex- 
uitiTB<i»  tending  it.  Mills,  Em.  Dom.  §^91,  and  cases  cited  ; 
cntiom.  Proff.  Jury,  §  104;  Cooley,  Const.   Lim.  (sth    Ed.) 

607.  The  supreme  court  of  Kansas,  in  Central 
Branch  U.  P.  R.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  28  Kan. 
45,3, 5  Am.  &  Eng.  R.  Cas.  389,  held  that  it  was  optional  with 
the  legislature  to  make  assessment  by  commissioners  final, 
or  to  allow  an  appeal  therefrom  to  a  jury,  and  a  statute  of 
that  state  was  sustained  which  provided  that  on  compliance 
by  the  corporation  with  the  constitutional  requirement 
touching  payment  or  deposit  of  the  compensation  money  as 
fixed  by  assessment  of  tnestatutory  commissioners,  the  cor- 
poration might  enter  and  prosecute  its  work  pending  an  ap- 
peal from  the  assessment,  the  appeal  in  the  case  being  taken 
by  the  land-owner.  Payment  or  deposit  of  the  compensation 
assessed  in  the  first  instance  was  treated  as  satisfying  the  con- 
stitutional requirement,  inasmuch  as  the  legislature  might, 
if  it  had  so  chosen,  have  made  that  assessment  final.  Instead 
of  doing  this,  It  had  allowed  an  appeal  upon  terms,  and  the 
land-owner  having  availed  himself  of  the  appeal,  it  was  said 
that  he  was  to  be  treated  as  accepting  the  terms  on  which 
the  appeal  was  granted. 

The  legislative  intent  asexpressed  in  our  statute,  that  is, 
in  the  twelfth  section  of  the  act  of  1881,  (Code,  §  i6igl,  supraS 

is  somewhat  doubtful,  but  the  doubt  is  to  be  solvea 
*J^]J^       in  the  light  of  the  constitution,  and  in  favor  of  the 

constitutionality  of  so  much  of  the  legislative 
scheme  as  can  be  harmonized  with  the  organic  law. 
The  section  declares:  "It  shall  be  lawful  for  said  corpora- 
tion to  construct  its  railroad  over  any  lands  belonging 
to  other  persons,  *  «  *  upon  paying  or  tender- 
ing  to  the  owner  thereof,  *  •  *  just  and  reasonable 
compensation  for  the  right  of  way,  which  compensation, 
when  not  otherwise  agreed  upon,  shall  be  assessed  and  de- 
termined in  the  following  manner,"  It  then  goes  on  to  pro- 
vide that  the  corporation  shall  choose  one  assessor,  the 
owner  another,  and  the  tw  o  a  third,  the  choice  for  the  owner, 
in  case  of  his  refusal,  to  be  made  by  the  ordinary.  The  three 
assessors  are  to  be  swoi"n,  hear  evidence,  and  then,  by  con- 
currence  of  a  majority,  assess  the  value  and  damages.    Their 
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award  in  writing  is  to  be  filed  in  the  office  of  the  clerk  of  the 
superior  court,  and  be  by  him  recorded,  after  which  it  has 
the  force  and  effect  of  a  judgment  or  decree  of  the  superior 
court.  Either  party  dissatisfied  with  the  award  "shall  have 
the  right,  by  giving  written  notice  to  the  other  party,  within 
ten  days  fi-om  the  time  said  award  is  filed  as  aforesaid  in  the 
clerk's  office,  to  enter  an  appeal  in  writing  from  said  award 
to  the  superior  court,  *  *  *  and  at  the  nextterm  of  said 
court,  unless  continued  for  legal  cause,  it  shall  b"?  t^e  duty  of 
the  judge  presiding  in  said  cause  to  cause  an  issue  to  be 
made  up  as  to  the  damage  or  valuation  of  said  and,  *  *  * 
and  the  same  to  be  tried  with  all  the  rights  for  hearing  and 
trying  said  cause  in  the  superior  court  and  in  *he  supreme 
court,  as  provided  for  cases  at  common  law.  The  entering 
of  said  appeal,  and  the  proceedings  thereon,  shall  not  hinder 
or  in  any  way  delay  the  said  corporation's  work  or  the  prog- 
ress thereof,  but  the  same  may  proceed  without  let  or 
hindrance  from  the  time  said  condemnation  proceedings  are 
begun ;  that  if  said  corporation  should  enter  said  appeal  it 
shall  give  bond  and  security  for  the  payment  of  the  amount 
rendered  upon  the  final  hearing  of  said  cause.  Should  no 
appeal  be  entered  from  said  award  in  said  time,  and  should 
said  corporation  fail  to  pay  the  same,  it  shall  be  the  duty  of 
the  clerk  of  the  superior  court,  upon  the  request  of  any  per- 
son interested,  to  issue  execution  upon  such  award  as  in  other 
cases  of  judgments  of  the  superior  court,  and  said  execution 
may  be  levied  upon  any  of.tne  property  of  such  corporation,  ' 
as  m  cases  of  other  executions.' 

The  doubt  which  arises  is  whether  in  case  of  appeal  the 
legislature  intended  the  corporation  to  payortender  the  sum 
found  due  by  the  award  ol  the  assessors,  as  a  con- 
dition precedent  to  the  right  of  entering  for  exclu-  **i«»«"t 
sive  occupation,  or,  which  is  the  same  thing,  for  ^°|1''***** 
beg^inning  the  active  work  of  construction.  We 
thmk  sucn  must  have  been  the  intent— First,  for  the  reason 
that  a  contrary  intent  would  be  violative  of  the  constitution ; 
zad,  secofuf/y,  because  the  condition  on  which  the  right  to 
construct  is  expressly  put  in  the  previous  part  of  the  section 
is  tender  or  payment  of  just  and  reasonable  compensation. 
Prima  facie  tne  measure  of  this  compensation  is  the  award  of 
the  assessors  provided  for.  That  amount  being  paid  or  ten- 
dered, the  appeal  and  the  proceedings  thereon  are  not  to  de- 
lay the  woric  or  its  progress,  but  the  seme  may  proceed 
withoutlet  orhindrance.  The  added  phrase  "from  the  tim.' 
said  condemnation  proceedings  are  begun"  is  all  that  milt 
tates  against  our  construction ;  and  this  phrase  may  or  maj 
not  be  reconcilable  with  it.     If  not,  all  we  can  say  is  thatL 
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it  conflicts  with  tlie  constitution  in  so  far  as  it  contemplates 
authorizing  or  legalizing  work  done  before  pay- 
■"^  •'•»■  ment  is  either  made  or  tendered.  The  provision  for 
t«B«Btor  issuing  execution  in  case  no  appeal  is  taken  does 
temdar.  not  dispense  with  payment,  voluntary  or  compul- 

sory, before  entry  for  permanent  occupation,  but, 
on  the  contrary,  it  affords  the  means  of  enforcing  payment 
as  of  an  ordinary  judgment,  although  the  corporation  might 
not  wish  to  enter,  and  might  prefer  to  let  the  matter  drop 
forever.  After  procuring  condemnation  the  corporation 
must  pay,  whether  it  completes  the  appropriation  of  the  land 
or  not. 

Our  minds  have  reached  a  fixed  conclusion  that  the  true 
and  only  construction  of  the  section  we  have  discussed  is  that, 
with  or  without  appeal,  there  must  be  payment  or  tender  up- 
.  on  the  basis  of  the  award  of  the  assessors  before  the  corpora- 
tion can  lawfully  begin  the  work  of  construction  against  the 
will  of  the  land-owner ;  and  such  payment  or  tender  may  be 
made  without  prejudice  to  the  appeal,  or  the  right  of  appeal, 
of  either  party.  Indianapolis  &  C.  R.  Co.  v.  Bnjwer,  12  f  nd. 
374;  Chicago,  S.F.&C.R.  Co.  ff.  Phelps (IIU  ijN.E.Rep. 
769.  We  cite  the  latter  case  on  this  point  without  approving 
its  doctrine  on  the  nature  of  an  entry  for  construction  or  use. 
The  land-owner,  no  matter  which  party  appeals,  may  accept 
the  tender  at  the  peril  of  having  to  refund  in  case  the  award 
is  reduced  on  the  trial  of  the  appeal,  and  the  corporation  may 
pay  later,  and  go  to  work  at  the  peril  of  having  its  provision- 
al title  defeated  as  by  a  condition  subsequent,  if  it  should  fail 
to  pay  any  additional  amount  recovered  against  it  by  final 
judgment  on  the  appeal.  In  this  way  the  statutory  right  of 
appeal  can  be  enjoyed  by  either  party  or  by  both  without  in- 
fringing the  constitution,  or  necessarily  thwarting  the  legis- 
lative intention  of  allowing  the  work  to  proceed  pending  the 
appeal,  but  in  no  other  way  apparent  to  us  can  both  these 
ODjects  be  accomplished. 

It  was  competent  for  the  legislature,  as  it  has  done,  to  de- 
clare tender  a  substitute  for  actual  payment  where  the  tender 
^^  is  declined.     If  the  land-owner  will  not  receive  the 

toa««r?'  money  awarded  him  by  the  assessors,  he  has  no 
one  to  blame  but  himself.  Creanor  v.  Nelson,  23 
Cal.  464 ;  Browning  v.  Camden,  etc.,  R.  Co.,  4  N.  J.  Eq.  47  ; 
Mettler  v.  Easton,  etc.,  Co.,  25  N.  J.  Eq.  214 ;  Redman  v.  Phil- 
idelphia,  M.  &  C.  R.  Co.,  33  N.  J.  Eq.  165,  i  Am.  &  Eng.  R, 
Cas,  1  ;  Mercer,  etc.,  R.  Co.  v.  Delaware,  etc.,  R.  Co.,  26  N, 
J.  Eq.  464;  Johnson  v.  Baltimore  &  N.  Y.  R  Co.  (N.  J.),  17 
Atl.  Rep.  574.  According  to  some  of  these  cases  the  time  of 
tender,  that  is,  whether  before  or  after  the  appeal  is  entered. 
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is  material ;  but  we  think,  under  our  statute,  the  time  is  im- 
material, for  though  the  award  maybe  considered  as  vacated 
by  the  appeal  for  most  purposes,  the  statute  restricts  the  ten- 
der to  no  particular  time,  and  the  amount  of  the  award  itself 
is  no  less  certain  after  appeal  than  before,  nor  is  its  force  as 
prima  facie  evidence  of  value  and  damages  impaired  by  the 
appeal.  Of  course,  should  tender  be  delayed  until  after  the 
appeal  be  tried,  the  amount  requisite  to  tender  is  to  be  meas- 
ured then,  not  by  the  award,  but  by  the  verdict  or  the  judg- 
ment rendered  in  the  appeal  proceedings. 

In  the  present  case  the  bill  was  silent  as  to  tender,  and  the 
answer  does  not  disclose  the  date  of  it,  nor  say  whether  it  was 
before  or  after  one  or  both  appeals  were  taken,  but  ,.,_^ 
only  that  it  was  before  the  company  went  to  work  ^J^^^'' 
upon  the  land.  Neither  is  the  tender  repeated  or 
made  continuous  by  the  answer.  The  pleading  is  altogether 
too  loose  and  incomplete ;  but  no  point,  so  far  as  appears,  was 
made  before  the  judge  on  these  minor  matters,  nor  was  the 
fact  of  actual  tender  denied.  The  Judge  could  have  required 
the  tender  to  be  repeated  and  made  continuous,  in  the  usual 
manner  of  pleading  tender,  and  probably  would  have  done 
so  had  the  plaintin  objected  to  the  suiEciency  of  the  answer 
or  the  tender  on  that  ground.  Moreover,  the  bill  seeks  only 
an  injunction,  and  avers  nothing  as  to  irreparable  damage,  and 
sets  out  no  specific  facts  from  which  a  court  may  see  for  it- 
self that  the  damage  impending  will  be  irreparable.  What 
mischief  will  be  done  to  the  lanaby  grading  trie  railway  over 
'  or  upon  it  is  not  stated.  Nothing  is  alleged  as  to  cuts,  fills, 
or  embankments,  the  destruction  of  timber,  or  other  specific 
injury.  Nor  is  there  any  hint  or  intimation  that  the  railroad 
company  is  insolvent  or  unable  to  respond  for  all  damages 
that  may  be  occasioned  by  the  alleged  wrong.  The  company 
had  already  given  bond  and  security  for  the  payment  Oi  the 
amount  recovered  against  it  in  the  appeal  proceedings,  and 
it  was  required  by  the  judge,  as  a  condition  of  denying  the 
injunction,  to  give  another  bond  with  security  to  pay  all  the 
damages  eventually  recovered  in  this  case.  Under  ttiese  cir- 
cumstances, while  we  hold  that  the  tender  should  have  been 
pleaded  more  strictly  and  made  continuous,  we  cannot  inter- 
fere with  the  discretion  of  the  judge  in  denying  the  injunc- 
tion on  the  terms  prescribed  in  his  order.  Code,  ^  3.2 19^ 
3,220.    Judgment  affirmed. 

Eminsnt  DotDAln — SuH to  Enjoin  Conttniotion — Prapaymant  of  DunagM. — 
A  bill  in  a  suit  to  enjoin  a  railroad  company  from  cqnstnicting  its  road  on 
complainant'slandsbeforcpaytnentof  compensation  alleged  that  defendant, 
notwithstanding  notice  from  plaintiff,  entered  upon  his  l^ds  and  proceeded 
with  the  constniaion ;  that  the  damages  bad  been  assessed  by  a  jiuy  ia 
39  A.  &  E.  R.  Cos.— e 
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same,  and  was  proceeding  with  the  construction  of  its  road.    Held,  that 

flaintiff  was  entitled  to  an  injunction.    Chattanocwa,  R.  &  C.  R.  Co.  v, 
anes  (Ga.).  9  S.  W.  Rep.  1081. 

Same — Cxeeuive  Award — Entry  Pending  Appeal. —  In  an  action  to  enjoin 
the  defendant  companv  from  constructing  its  track  across  plaintiff's  lands, 
on  the  ground  that  it  nad  failed  to  pay  tne  damages  assessed  by  the  jury. 
the  defendant  answered  that  the  award  was  excessive,  that  it  had  appealed 
therefrom,  and  that  it  was  ready  to  pay  the  amount  awarded  into  court, 
and  prayed  that  complainant  be  ordered  to  give  bond  to  protect  defendant 
in  the  event  of  the  award  being  reduced.  Held,  that  the  court  proper- 
ly ordered  the  injunction  to  be  dissolved  on  payment  of  the  amount  cnto 
court,  and  directed  the  clerk  to  pay  the  saiiie  to  complainant  upon  his  fil- 
ing a  bond  to  protect  defendant  in  the  event  of  the  award  being  reduced 
on  appeal.  ChatUnot^a.  R.  &  C.  R.  Co.  ».  Jones(Ga.),9  S.  W.  Rep.  1081. 
Eminent  Domain — Entry  Pending  Appeal.-— See  note,  36  Am.  tl  Eng.  R. 
Cas.  588 ;  Ross  11.  Pennsylvania  R.  Co.  (Pa.).  27  lb.  ^(fj,  note.  368 ;  note,  2Z 
li.  S32  ;  Lake  Erie  &  W.  R.  Co.k.  Kinsey  (Ind.).  i^/b.  309,  note,  315;  Down- 
ing V.  Des  Moines  N.  W.  R.  Co.  (Iowa),  14  /*.  317,  note,  319;  Cent. 
Branch  U.  P.  R.  Co.  v.  Atchison.  T.  4  S.  F.  R.  Co.  (Kan.),  10  lb.  528 ; 
Chambers  v.  Cincinnati,  etc..  R.  Co.  (Ga.),  10  16.  376.  See  also  Johnson  v, 
Baltimore  &  N.  Y.  R.  Co.,  ante  p.  101. 


Gaj,veston,  Harrisburg  &  San  Antonio  R.  Co. 


{Texas  Supreme  Courts  March  i,  1889.) 

Eminent  Domain — Dam>ge»~Payment  to  Administrator  Inttaad  of  Hein 
— Equitablfl  Setvfl, — Where  a  mliroad  company  institutes  condemnation 
proceedings  making  the  administrator  of  a  deceased  land-owner  a  parnr 
defendant,  but  not  the  heirs  in  whom  the  legal  title  is  vested,  and  the  ad- 
ministiator  applies  the  sum  awarded  as  compensation  in  payment  of  a  lien 
upon  lands  of  the  deceased,  the  heirs  must,  before  they  can  recover  dam- 
ages which  do  not  exceed  the  amount  paid  to  the  administrator,  repay 
such  amount  to  the  railroad  company. 

Same — Trespass  to  Try  Tttle — Equitable  Defenae. — Although  the  claim  of 
the  railroad  company  to  repayment  of  the  amount  paid  to  the  executor  is 
purely  equitable,  the  defense  may,  when  the  court  is  a  court  of  equity  as 
well  as  of  law,  be  interposed  to  an  action  of  trespass  to  try  title  brought  by 
the  heii?,  and  based  upon  the  legal  title. 

Appeal  from  District  Court,  Harris  county. 
W.  N.  Shaw  for  appellant. 
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Gaines,  J. — Mary  M.  Lawrence  and  James  A.  Lawrence, 
suing  by  their  guardian,  M.  E.  Blakely,  brought  this  suit  in  the 
court  below  in  the  statutory  form  of  an  action  of 
trespass  to  try  title,  to  recover  of  appellant  a  strip  ''°'*' 

of  land  occupied  by  it  as  a  right  of  way.  The  defendant  plead- 
ed not  guilty,  and  also  answered  specially  that  plaintiffs  claimed 
the  land  as  heirs  of  theirdeceasecT father ;  that  in  1 880,  after  the 
death  of  the  father,  defendant  instituted  proceedings  against 
Mary  Lawrence  as  the  administratrix  of  his  estate,  for  the  con- 
demnation of  the  land  asitsrightof  way ;  that  the  commission- 
ers appointed  awarded  a  condemnation ;  and  thattheadminis- 
tratnx  appealed  to  the  county  court.  Defendant  also  alleged 
that,  pending  the  appeal,  a  compromise  was  agreed  upon  be- 
tween the  parties ;  that  in  pursuance  of  such  compromise  de- 
fendant paid  the  administratrix  the  sum  of  $437  wnich  she  re- 
ceived in  full  satisfaction  for  the  land ;  that  she  subsequently 
reported  her  action  to  the  county  court ;  that  her  report  was 
confirmed ;  and  that  the  money  so  received  was  appropriated 
by  her  in  discharge  of  liens  then  subsisting;  upon  other  real  es- 
tate of  her  intestate,  which  the  plaintiSs  inherited  from  their 
father.  It  was  also  alleged  that  a  decree  was  entered  in  the 
county  court  in  the  condemnation  proceedings  confirmingthe 
title  of  defendant  to  the  right  of  way,  and  that  the  administra- 
trix made  a  conveyance  of  the  right  of  way  in  accordance  with 
that  decree.  There  is  no  conflict  in  the  evidence.  It  showed 
beyond  controversy  the  facts  alleged  in  the  special  answer,  and 
more  specifically  that,  when  the  administratrix  reported  to  the 
county  court  the  receipt  of  the  $437  for  the  condemnation  of 
the  land,  she  also  reported  that  she  had  paid  $37  to  the  attorneys 
who  represented  her  in  the  condemnation  proceedings,  and 
appropriated  the  balande  in  paying  off  amechanic'slienupona 
certain  house  built  upon  land  the  separate  property  01  the 
father  of  the  plaintiffs,  to  whom  said  property  descended  at  his 
death ;  and  that  this  report  was  confirmed  and  approved  by  the 
county  court.  Upon  the  trial  the  land  in  controversy  was 
shown  to  be  worth  $360.  The  court  gave  judgment  for  plaint- 
iffs for  the  sum  of  (360,  but  also  condemned  a  right  of  way  in 
the  land  to  the  use  of  the  company.  The  plaintins  acquiesced 
in  the  judgment,  but  defendant  appeals. 

It  is  assigned  that  the  court  erred  in  giving  judgment  for 
plaintiffs  without  requiring  them  to  refund  to  the  defendant  the 
money  paid  by  it,  which  nad  been  appropriated  to.  HeinBirti»- 
the  extinguishment  of  incumbrances  on  their  prop-  uat  uoiat 
erty.  It  must  be  conceded  that,  as  a  general  rule,  p«Mt»«i»im. 
onecan  acquire  no  right  against  another  by  the  vol-  •*"•'■ 
untary  payment  of  the  latter's  debt ;  but  to  this  there  are  ex- 
ceptions.   When  a  debtor's  property  is  subject  to  be  lawfully 
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sold  under  judicial  process,  and  it  is  sold  in  an  illegal  manner, 
the  sale  may  be  held  void ;  yet  if  the  debtor  sue  to  recover  the 
property,  he  can  only  succeed  by  offering  .to  pay  the  purchase 
money  which  has  gone  to  extinguish  his  debt.  This  principle 
was  distinctly  announced  in  Howard  v.  North,  g  Tex,  290,  and 
has  been  recognized  and  followed  in  many  subsequent  cases. 
Horanw.  Wahrenberger,  9  Tex.  313  ;  Bailey  i'.  White,  rsTes. 
113  ;  Teas  v.  McDonald,  Id.  349;  Sydnor  v.  Roberts,  /J.  S97  ; 
Brown  v.  Lane,  19  Tex.  203  ;  Andrews  v.  Richardson,  21  Tex. 
287  ;  Mortonf.  Welborn,/^.  772  ;  Johnson  i;.  Caldwell,  38  Tex, 
218;  Stone».  Darnell,  25  Tex. Supp.  435;  Burns w.  Ledbetter, 
56  Tex.  282  ;  Walker  v.  Lawler,  45  Tex.  538  ;  Mayes  v.  Blan- 
ton,  67  Tex,  245.  It  may  be  that  the  purchaser  is  not  entitled 
to  affirmative  relief,  ana  to  bring  his  action  to  recover  the 
money  paid  by  him  ;  but  he,  in  our  courts,  is  permitted  to  de- 
fend a  suit  for  the  recovery  of  the  property  to  the  extent  of 
demanding  that  his  money  shall  be  refunded  as  a  condition  of 
the  plaintiff's  recovery.  There  is  no  difference  in  applying  the 
rule  in  equity.  A  party  asking  the  aid  of  that  court  is  always 
required  to  do  equity.  There  is  more  difficulty  in  holding 
■  that  the  defense  may  be  interposed  to  an  action  of  trespass  to 
try  title,  based  upon  the  legal  title.  The  plaintiff  in  such  a 
suit  asks  no  equity.  Nevertheless  our  courts  are  courts  of 
equity  as  well  as  01  law,  and  no  reason  is  seen  why,  as  a  mat- 
■■■itTui  ter  of  substantial  justice  the  defense  should  not 
lav  jaiMie.  avail  as  well  against  a  suit  supported  by  a  legal  title 
tiam  af  Taxu  ^g  against  one  which  calls  for  the  exercise  of  the 
powers  of  a  court  of  equity,  in  order  to  obtain  the 
relief  sought.  In  the  leading  case  cited  (Howard  v.  North) 
the  plaintiff  sued  to  recover  land  which  had  been  sold  at  a 
sheriff's  sale.  The  sale  was  held  absolutely  void  ;  and  yet  the 
purchaser  was  held  entitled  to  have  his  money  refunded  as  a 
condition  to  a  recovery  of  the  land.  We  think  the  same  prin- 
ciple should  be  applied  to  the  case  before  us.  The  defendant, 
under  its  charter,  had  the  right  to  condemn  the  land  for  its 
right  of  way.  It  sought  to  exercise  that  right  in  the  manner 
pointed  out  by  the  statute.  The  land  belonged  to  the  estate 
of  a  deceased  person.  The  administratrix  was  made  a  party  to 
the  proceedings,  but  the  plaintiffs,  the  holders  of  the  legal  title, 
were  not.  It  would  seem  that  they  were  not  bound  unless  they 
were  made  parties,  and  that  theproceedings  were  void  as  to 
them.  Mills,  Em.  Dom.  §  67.  Ine  damages  werepaid  to  the 
administratrix,  who  in  theperformanceofner  duty  applied  the 
money  to  the  discharge  of  valid  liens  against  property  of  the 
estate,  which  belonged  to  the  plaintiffs.  It  would  be  against 
the  manifest  justice  and  equity  of  the  case  to  permit  them  to 
recover  the  land  without  refunding  the  money  of  which  thejr 
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have  had  the  benefit.  When  the  defendant  pleaded  the  facts 
they  should  have  made  an  offer  to  refund.  Having  failed  to 
do  this,  upon  the  proof  of  the  facts  alleged  in  the  answer,  the 
<;ourt  should  have  given  judgment  for  the  defendant.  The 
plaintiffs  have  received  already  of  defendant  more  than  the 
value  of  the  land  proved  upon  the  trial.  It  is  not  probable 
that  upon  another  trial  they  will  offer  to  refund  it.  A  judg- 
ment for  defendant  attains  the  manifest  justice  of  the  case. 
The  judgment  of  the  court  below  is  accoraingly  reversed,  and 
rendered  in  its  favor. 


Mobile  &  Girako  R.  Co. 


Alabama  Midland  R.  Co. 

{A/aiama  Suprrme  Court,  Jtiiy  17,  1889.) 

Eminent  Domain — Entni  Pending;  Appeal  without  Payment  or  Depoett — 
Tretpua — Injunotloni — Where,  pending  an  appeal  from  the  award,  toe  rail- 
road companjr  enters  upon  the  lands  condemned  without  paying  or  depoe- 
itif^  the  compensation  as  required  by  law,  its  act  is  a  naked  trespass,  for 
which  the  land-owner  has  an  adequate  remedy  by  action  at  law,  and  an  in- 


junction  will  not  be  granted  if  it  is  not  shown  that  irreparable  injury  will 
be  caused. 

Same — Condemnation  of  Right  of  Way  of  Another  Company — Injunction. 
— In  Alabama,  the  probate  court  has  jurisdiction  to  condemn  that  part  of 
tbe  ri^ht  of  way  of  a  railroad  which  is  not  inactual  use.  and  an  injunction  re- 
straining the  occupation  by  one  company  of  the  right  of  way  of  another 
will  not  DC  eianted.  when  it  appears  that  the  roadbed  or  track  of  the  latter 
■a  not  interfered  with. 

Appeal  from  Chancery  Court,  Pike  County. 

Bill  by  the  Mobile  &  Girard  R.  Co.  to  enjom  the  Alabama 
Midland  R.  Co.,  from  entering  upon  lands  forming  part  of 
complainant's  right  of  way  and  constructing  its  track  there- 
on. The  defendant  commenced  proceedings  in  the  probate 
court  of  Pike  county  to  condemn  a  portion  of  complainant's 
right  of  way  in  the  City  of  Troy,  Ala.,  which  it  appeared  in- 
cluded part  of  the  complainant's  embankment,  but  at  no  place 
touched  or  affected  its  track.  An  order  of  condemnation 
having  been  made  on  the  verdict  of  the  jury,  complainant 
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appealed,  and  the  order  was  reversed.  See  ante,  p.  6.  No 
supersedeas  bond  was  filed  in  the  appeal.  Defendant  having- 
entered  upon  the  lands,  and  commenced  construction  of  its 
road,  this  suit  was  brought.  Respondent  moved  to  dismiss 
the  bill  for  want  of  equity,  but  the  chancellor  sustained  it, 
and  thereafter  entered  an  order  dismissing  it  upon  the  denials 
in  the  answer. 

Complainant  ^peals. 

JoknyPeabody,  Norman  &  Son,  and  Roquemore,  White  &  Mc- 
Kensie  for  appellant. 

A.  A.  Wiley  and  Tompkins  &  Troy  for  appellee. 

Clopton,  J. — Every  question  raised  by  the  present  bill  is 
purely  a  legal  question,  and,  according  to  the  averments  of 
tTie  bill,  an  appeal  to  this  court  was  pending  which 
^|^)"|^^  was  intended  to  bring  and  did  bring  each  of  these 
MUn  (tti  '  questions  before  us  for  review.  The  caseof  Cooper 
tnapuaui  V.  Auniston  &  A.  R.  Co.,  85  Ala.  106,  was  very  like 
mMbrmuc  the  present  one,  except  that  in  that  case  it  was 
^'■"  charged  that  the  defendant  railroad  company  was 

insolvent.  That  charge  is  not  made  in  this  case.  We  pro- 
nounced that  bill  wanting  in  equity,  and  for  a  stronger  reason, 
if  possible,  the  present  bill  is  without  merit.  The  injunction 
was  rightly  dissolved,  for  want  of  equity  in  the  bill.  Annis- 
ton  &  C.  R.  Co.  V.  Jacksonville,  G.  &  A.  R.  Co.,  82  Ala.  297. 

The  case  of  Cooper  v.  Railroad  Co.,  supra,  arose  under  our 
former  statute.  Code  1876,  §  3593.  That  section  provided 
that  "  No  appeal  shall,  during  the  pendency  of  it,  prevent  or 
hinder  the  petitioner  from  occupying  the  land  involved  there- 
in, and  proceeding  to  work  thereon,"  with  a  m^oviso  or  con- 
dition that  was  complied  with  in  this  case.  The  Code  pro- 
vision copied  above  is  not  found  in  the  Code  of  1886.  In  the 
absence  of  that  statutory  provision,  paying  or  depositing  the 
condemnation  money  does  not  authorize  the  petitioner,  while 
the  appeal  is  pending,  to  occupy  the  land,  or  work  upon  it. 
The  acts,  then,  charged  against  the  Midland  Railway  Com- 
pany, and  complained  of,  are  a  naked  trespass  on  the  posses- 
sion and  right  of  the  Mobile  &  Girard  Railroad  Company, 
with  no  facts  Averred  tending  to  show  that  the  injury  inflicted 
or  threatened  would  work  an  irreparable  injury.  Of  such 
trespass  equity  has  no  jurisdiction.  Boulo  v.  New  Orleans, 
etc.,  R.  Co.,  5  s  Ala.  480.  The  complainants,  in  their  bill,  show 
sufficient  title  and  possession  to  maintain  an  action  at  law. 
Tennessee  &  C.  R.  Co.  v.  East  Alabama  R.  Co.,  75  Ala,  516, 

In  the  case  of  Anniston  &  C.  R.  Co.  v.  Jacksonville,  G.  &. 
A  R.  Co.,  82  Ala.  297,  we  said :  "  The  probate  court  has  no- 
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jurisdiction  to  condemn  the  roadbed  of  one  incorporated  rail- 
road company  for  the  use  of  another."  What  is 
meant  by  the  term  "  roadbed  "  is  fully  shown  in  '"i»4irtt»» 
the  same  opinion.  Speaking  of  Davis  Gap,  the  ^^J^^,. 
subject  of  contention  in  that  case,  our  language  was:  daBsmUkMu 
"  It  is  nowhere  shown  that  the  respondent  rail- 
road company  cannot  obtain  room  for  its  track  over  com- 
plainant's right  of  way  without  obstructing  complainant's  free 
and  ample  use  of  the  same.  If  such  is  the  case,  the  probate 
court  has  jurisdiction  to  condemn  so  much  thereof  as  is  nec- 
essary for  respondent's  roadbed."  "  Roadbed  "  is  here  used 
as  the  synonym  of  the  road's  "  track  " — the  track  in  use,  or 
intended  to  be  used,  on  which  to  operate  its  trains— and  must 
include  a  sufficient  space  on'either  side  to  allow  trains  to  pass 
each  other  in  safety.  It  was  used  in  the  same  sense  in  East 
&  West  R.  Co.  V.  East  Tennessee,  Va.  &  Ga.  R.  Co.,  75  Ala. 
275,  282;  22  Am.  &  Eng.  R.  Cas.  81.  It  was  not  intended  to 
include,  necessarily,  the  whole  embankment  which  supports 
the  track,  for  that,  in  cases  of  high  embankments,  would  be 
required  to  be  very  broad  to  the  base,  to  furnish  the  requisite 
lateral  support.  "The  real  intention  was  that  the  track  or 
tracks  of  one  railroad  that  were  in  use,  together  with  suffi- 
cient space  for  their  safe  use,  could  not  be  condemned  by 
another  railroad  company  for  its  use.  Or,  what  is  the  same 
thing,  that  that  part  of  a  railroad  company's  right  of  way 
which  was  in  actual  use,  and  necessary  for  such  actual  use, 
could  not  be  taken  from  it  and  given  to  another  railroad  com- 
pany, thus  destroying  or  greatly  obstructing  all  that  was  use- 
ful in  one  corporate  franchise  and  vesting  it  in  another  corpora- 
tion. The  legislature  had  not  conferred  this  power  and  juris- 
diction, we  said.  On  the  other  hand,  if  a  second  condemna- 
tion can  be  so  carved  out  of  a  right  of  way  previously  granted 
to  another  railroad  company  as  to  leave  the  latter  s  track 
without  such  hindrance  or  obstruction  as  to  render  its  use 
unsafe,  or  materially  obstructed,  then  the  probate  court  has 
jurisdiction  to  order  the  condemnation,  and  the  chancery 
court  is  without  jurisdiction  to  interfere  with  it.  And,  in 
condemning  a  part  of  the  right  of  way  of  an  older  corpora- 
tion, previous  excavations  or  embankments  do  not,  as  such, 
enter  into  the  question  of  jurisdiction.  That  is  not  the  road- 
bed or  track' (we  use  them  convertibly)  which  the  legislature 
has  given  no  power  to  take.  The  inquiry  is  whether  the  new 
condemnation  can  be  made  without  destroying  the  use  and 
usefulness  of  that  part  of  the  first-acquired  right  of  way  which 
is  in  actual  use,  or  so  obstructing  or  hindering  or  embarrass- 
ing it  as  to  render  it  unsafe.  So  long  as  there  is  no  attempt 
to  appropriate  or  destroy  that  part  01  another  corporation's 
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right  of  way  which  is  in  actual  use,  or  to  so  obstruct  or  im- 
pair it  as  to  render  it  unsafe  or  to  materially  embarrass  its 
use,  the  jurisdiction  of  the  probate  court  is  ample,  and,  in  the 
first  instance,  exclusive. 

We  have'  not  given  the  authorities  which  support  our  views. 
They  are  cited  in  our  own  decisions  referred  to  in  this  opinion. 

Provision  is  made  in  art.  14,  §  21,  of  our  constitution  secur- 
ing to  a  railroad  corporation  the  right  to  "  intersect,  connect 
with,  or  cross  any  other  railroad ;"  and  the  statute  (Code 
1886,  g  1582)  has  provided  the  mode  of  enforcing'  this  right. 

Affirmed. 


Elgin,  Joliet  &  Eastern  R.  Co. 


Fletcher  ^t  aL 

{lUineis  Supreme  Court,  Mi^  16,  18S9.) 

EmliiMil  Domain — DamogM — Offtr  in  Court  to  Fence  Before  Statutory  P*" 
vtod. — An  offer  made  by  the  attorney  of  a  railroad  company,  in  the  course 
of  condemnation  proceedings,  to  fence  a  farm,  through  which  right  of  way 
has  been  condemned,  prior  to  the  time  when  by  law  it  is  lx)und  to  con- 
struct the  fence,  ia  binding  upon  the  company,  and  may  be  considered  for 
the  purpose  of  reducing  the  claim  for  damages  arising  from  the  unfenced 
-condition  of  the  land  during  and  after  construction. 

Same — Quectlonof  Law  or  Fact — Province  of  Jury. — The  question  whether 
such  an  offer  is  binding  on  the  company  is  a  question  of  law,  and  it  is  error 
to  direct  the  jury  as  a  question  of  fact  to  consider  the  unfenced  condition 
of  the  road  during  the  period  when  the  company  is  not  bound  by  law  ti 
fence,  except  it  believes  that  the  company  h"'  .--j-- 

Atruct  the  fences  before  the  expiry  of  that  ti 

Appeal  from  County  Court,  Du  Page  county. 

Proceeding  by  the  Elgin,  Joliet  &  Eastern  R.  Co.  to  con- 
demn a  right  of  way  throngh  the  lands  of  James  M.  Fletcher 
and  others.  The  petitioner  appeals  from  the  judgment  en- 
tered upon  the  verdict  assessing  the  damages. 

Nook  E.  Gary  for  appellant. 

Botsford  &■  Wayne  ioT  appellees. 

icHOLFlELD,  J. — This  is  a  proceeding,  under  the  eminent 
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domain  act,  to  condemn  a  right  of  way  for  appellant's  road, 
and  to  assess  damages  occasioned  to  land  not  taken.  ttMtat. 

Appellee  owns  a  farna  of  about  314  acres,  through 
which  the  line  of  appellant's  road  runs,  taking  for  right  of 
way  about  9.21  acres,  and  dividing  the  farm  so  that  there  are 
about  184  acres  on  the  east  side  of  the  road,  and  120  acres  on 
its  west  side.  There  is  a  serious  conflict  in  the  evidence  on 
the  question  of  damages  to  the  land  not  taken.  The  jury  in 
the  verdict  assessed  tne  value  of  the  land  taken,  and  damages 
to  land  not  taken,  at  the  aggregate  sum  of  $3,700;  and  the 
court  gave  judgment  upon  this  verdict.  Wallace  F.  Mc- 
Chesney,  upon  his  examination  as  a  witness,  testified  that  he 
thought  the  land  taken  was  worth  $70  per  acre,  and  that  dam- 
.ages  to  the  land  not  taken  were  $1,000;  and  he  then  said :  "  I 
have  added  $500  because  the  right  of  way  may  be  unfenced 
for  six  months.  That  is  included."  Thereupon  the  attorney 
for  appellant  addressed  the  court  as  follows :  "  The  chief  en- 
gineer of  the  petitioner  company  has  just  arrived,  and  I  wish 
to  state  in  open  court,  by  authority  of  the  engineer,  and  in  his 
presence,  and  as  counsel  for  the  petitioner,  that  it  hereby  agrees 
that  it  will  on  or  before  May  1,  1888.  inclose  its  right  ol  way 
over  respondents'  land  in  question  with  suitable  and  statutory 
fences,  and  that  it  will  thereafter  maintain  the  same ;  and  that 
it  win,  in  building  its  road,  construct  and  thereafter  maintain 
a  suitable  and  proper  underground  crossing,  at  least  twelve 
feet  square,  on  respondent'sland  in  question,  and  under  pe- 
titioner's roadbed. '  The  court,  at  the  instance  of  appellant, 
instructed  the  jury,  among  other  things,  as  follows:  "The 
jury  are  instructed  that  in  this  case  the  petitioner  railroad 
company  has,  in  open  court,  stipulated  that  it  will  on  or  before 
the  1st  day  of  May,  A.  D.  1888,  construct  and  thereafter  main- 
tain suitable  fences  along  its  right  of  way  over  the  property 
of  the  respondents ;  and  that  it  will  construct  and  permanent- 
ly maintain  an  underground  crossing,  twelve  feet  square; 
and  that  the  jury,  in  considering  of  their  verdict,  have  the 
ri^ht  to  assume  that  the  proposal  and  agreement  of  said  pe- 
titioner will  be  carried  out;  and  the  jury  in  fixing  their  ver- 
<lict,  should  not  take  into  account  any  failure  of  the  petitioner 
to  keep  and  observe  its  agreement  with  reference  to  such 
fences  and  under-crossing,'  (Given).  One  of  the, instruc- 
tions given  at  the  instance  of  appellees  is  as  follows:  "  The 
lury  are  instructed  that  the  railroad  company  is  not  bound 
>y  law  to  fence  any  portion  of  its  railroad  until  six  months 
dtter  such  part  o(  its  line  is  open  for  use  ;  and,  in  determin- 
ing in  this  case  whether  the  defendants  sustained  damages, 
and  in  Bxing  the  amount  thereof,  the  jury  may  consider  what- 
ever damages  they  may  believe  from  the  evidence  will  be 
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caused  to  the  defendants  by  reason  of  leaving  the  railroad 
tracks  open  and  without  fences  for  the  said  period  of  six 
months  after  it  is  open  for  use,  unless  the  jury  further  be- 
lieve the  petitioner  railroad  company  has  in  open  court  stipu- 
lated that  it  will  on  or  before  the  ist  day  of  May,  A.  D.  1888, 
construct  and  thereafter  maintain  suitable  fences  along  its- 
right  of  way  on  the  property  of  respondents."  (Given).  Ap- 
pellant asked,  but  the  court  refused  to  give,  an  instruction 
reciting  the  statutory  duty  of  the  appellant  to  make  fences 
within  six  months  after  the  time  that  its  line  is  open  for  use, 
and  to  construct  farm-crossings,  cattle-guards,  etc.,  and  con- 
cluding thus ;  "  *  «  *  And  the  jury  have  no  right  in  this 
case,  in  estimating  the  damages,  to  take  into  consideration 
any  loss,  inconvenience,  or  damage,  resulting  from  the  failure 
of  the  petitioner  to  maintain  such  fences,  ferm-crossings,  or 
cattle-guards  at  highway  crossings  as  above  stated."  It  is  re- 
cited in  the  judgment  of  condemnation,  among  other  things, 
as  follows:  "It  is  therefore  ordered  and  ai^udged  by  trie 
court  that  judgement  be,  and  the  same  is  hereby,  entered 
herein  upon  the  said  verdict ;  and  that  the  said  petitioner, 
upon  payment  to  the  county  treasurer  of  the  sum  of  $3,7oa 
for  the  use  of  James  M.  Fletcher  and  Mark  W,  Fletcher,  and 
to  be  paid  to  them  on  demand,  taking  their  receipts  therefor, 
respondents  herein  may  enter  upon  and  have  that  portion  of 
the  premises  described  in  the  petition  filed  herein,  to  wit:" 
(Here  follows  a  description  of  the  land  taken)  *  •  •  and 
subject  to  the  obligation  of  the  petitioner  to  fence  the  same 
on  or  before  May  1,  1888,  and  to  establish  an  underground 
crossing  and  grade  crossing  as  stipulated  upon  the  trial.  * 
*  *  '  Before  the  giving  of  any  evidence  the  jury  viewed 
the  premises,  and  thus  had  an  opportunity  to  acquire  personal 
knowledge  of  the  manner  in  which  the  farm  is  aSected  by  the 
road. 

No  discussion  can  be  needed  to  show  that,  if  the  instruc- 
tion quoted  which  was  given  at  the  instance  of  appellant 

was  properly  given,  the  instruction  quoted  which 
M^'u^iT^  ^^  given  at  the  instance  of  appellees  was  im- 
am to  »iMt  properly  given.  If  the  offer  to  make  fences,  cross- 
ftaoM.  ings,  etc.,  was  binding  on  appellant,  it  superseded 

the  statutory  duty  to  make  fences,  etc.,  for  it  pro- 
vided they  should  be  made  within  a  shorter  period  than  that 
provided  by  statute.  The  liability  of  appellant,  in  that  re- 
gard, thereafter  became  one  by  virtue  01  express  contract; 
and,  if  the  contract  should  not  be  performed,  suit  would  lie 
for  its  non-performance  at  any  time  after  the  ist  of  May. 
1888;  and  hence  all  damages  that  could  be  included  in  the 
judgment  here,  because  of  the  road  not  being  fenced  or  for 
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want  of  crossings,  etc.,  are  those  to  be  sustained  before  the 
ist  of  May,  iSSS.  And  so,  on  the  other  hand,  if  the  offer  to 
make  fences,  crossings,  etc.,  was  not  binding,  the  statutory- 
liability  would  apply,  ai^d  damages  should  be  assessed  for  not 
fencing,  etc.,  until  tne  expiration  of  six  months  after  the  road 
is  open  for  use ;  and  in  that  view  the  jury  should  have  been 
tola,  as  asked  by  appellant,  that  no  damages  should  be  in- 
cluded in  this  juQgment  for  not  fencing,  etc.,  after  that  period. 
Whether  the  offer  to  fence,  etc.,  is  binding  on  appellant  is 
not  a  question  of  fact  for  the  jury.  It'  is  purely  a  question 
of  law,  as  the  court  treated  it  in  the  instruction  quoted,  given 
at  the  instance  of  appellant ;  and  it  was  therefore  error  to 
afterwards  submit  it,  as  was  done  by  the  instruction  quoted, 
given  on  behalf  of  appellees,  as  a  question  of  fact  to  the  jury. 
We  think  it  is  competent,  upon  the  trial  of  a  condemnation 
case,  for  the  party  seeking  condemnation  to  bind  itself  by  an 
offer  in  open  court  to  the  performance  of  duties  like  those 
here  offered  to  be  performed  ;  and  to  thereby  and  to  the  ex- 
tent that  such  performance  will  prevent  damages  that  would 
otherwise  arise,  abridge  the  claim  by  the  land-owner  for 
damages.  Chicago  &  A.  R.  Co.  v.  Joliet  L.  &  A.  R.  Co.,  log 
111.  388 ;  14  Am.  &  Eng.  R.  Cas.  62  ;  Hayes  v.  Ottawa,  O.  & 
F.  R.  V.  R.  Co.,  54  ni.  373.  The  judgment,  in  such  case, 
should  vest  the  rights  obtained  by  the  condemnation,  subject 
to  the  perforinance  of  such  duties,  so  as  to  insure  it;  and  that 
was  sufficiently  done  here.  It  may  be,  as  contended  by 
counsel  for  appellee,  that  the  difference  between  the  ist  of 
May,  1888,  and  the  expiration  of  six  months  from  open- 
ing the  road  is  not  very  great.  Still,  there  is  a  difference  in 
time  in  favor  of  the  undertaking  of  the  company  ;  and  it  is 
impossible  to  say  how  much  greater  the  damages  assessed 
may  have  been  upon  the  assumption  that  fences,  etc.,. were 
not  necessarily  to  be  built  until  after  the  expiration  of  six 
months  from  Uie  opening  of  the  road,  instead  of  by  the  ist' 
of  May,  1888.  The  sum  assessed  is  quite  large,  and  it  can- 
not be  said  that  we  can  see  that  this  error  did  not  affect  the 
amount.  St  Lxjuis,  J.  &  C.  R.  Co.  v.  Mitchell,  47  HI-  "55. 
Other  objections  are  urged  because  of  the  mode  of  argu- 
ment pursued  upon  the  trial  by  the  attorneys  for  appellees, 
but,  as  it  is  not  probable  that  this  objectionable  conduct  will 
be  repeated  upon  the  next  trial,  we  deem  it  unnecessary  to 
notice  and  comment  upon  it  in  detail.  A  court  hearing 
counsel,  under  pretense  of  arguing  a  case,  making  statements 
of  matters  to  the  jury  not  in  evidence,  nor  pertinent  as  illus- 
tration of  matters  m  evidence,  should  promptly  stop  the  coun- 
sel, explain  to  the  jury  the  impropriety  of  his  language,  and 
take  such  measures  as  shall  be  appropriate  to  prevent  a  repe 
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tition  of  such  misconduct ;  and,  for  a  failure  of  duty  in  that 
respect,  manifestly  afiEecting  the  result,  the  judgment  should 
be  reversed ;  but  the  counsel  whose  client  is  unfavorably  af- 
fected by  such  statements  should  call  the  attention  of  the 
■court  to  them  at  the  time,  for  it  might  be  that,  his  attention 
being  directed  to  other  matters,  they  would  otherwise  escape 
kis  attention.  For  the  error  indicated  the  judgment  is  re- 
versed, and  tbe  cause  remanded  for  a  new  tnal. 


Pennsylvania,  P.  &  B.  R.  Co. 

{//ew  yeney  Court  of  Chancety,  ytme  27,  1889.) 

Eniln«nt  Domain — Fsrmor  Condom  nation  Pramodlngs — Ro*  Adjwlieats — 
Injunotion. — Where  a  railroad  company  has  paid  the  amount  awarded  as 
compensation  into  court,  and  the  land-owner  has  refused  to  accept  it,  a 
court  of  equity  will  not  restrain  the  company  from  proceeding  with  the 
construction  of  its  road  upon  the  lands  condemned  upon  the  ground  that 
a  former  company,  while  owner  of  the  same  franchise,  had  the  same  lands, 
to  the  extent  of  two-thirds,  condemned,  and  an  award  made,  which  the 
land-owner  refused  to  accept,  an  estoppel  by  judgment  being  available  as 
A  defense  at  law  as  well  as  in  equity. 

8am»— Injunction — Refuul  of  Court  of  Law  to  Qrant  Rellsf. — The  fact 
that  a  court  of  law  before  which  condemnation  prot^edings  were  prading, 
refused  to  grant  an  order  restraining  a  company,  which  had  paid  the 
amount  of  the  award  into  court,  from  proceeding  with  the  construction 
of  the  road  upon  the  lands  condemned,  upon  the  ground  that  a  former 
<:ompany,  while  owner  of  the  same  franchise,  had  the  lands  condemned 
and  an  award  made,  furnishes  no  ground  for  a  suit  in  equity  to  restrain 
the  company. 

Same— Award  In  Former  Proceedings — Evidence  to  Prove>— An  award  of 
damages  for  the  condemnation  of  the  same  lands  by  another  company 
which  owned  the  same  franchise,  is  not  sufficiently  proved  in  a  suit  to  en- 
join the  second  company  from  entering  upon  them  by  the  unsupported 
testimony  of  the  complainant  that  there  was  an  award  without  giving  any 
particulars  of  the  signing,  filing  or  construction  of  the  award. 

Same — Ettcppal  m  Land-Ownerto  Setup  Former  A  ward.  ^  Where  com- 
plainant, in  a  suit  to  enjoin  an  entry  upon  condemned  lands,  claimed  and 
treated  them  as  his  own,  and  claimed  and  was  allowed  compensation  for  a 

Eier  for  a  bridge  constructed  by  another  company  which  he  now  alleged 
ad  condemned  the  lands,  he  is  estopped  from  setting  up  the  award  in  the 
proceedings  instituted  by  the  latter  company  as  a  bar  to  the  right  of  the 
second  company  to  again  condemn  the  lands. 
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Motion  for  injunction,  on  order  to  show  cause. 
C  H.  Beasley  and  G.  M.  Robeson  for  complainant. 
Lewis  J.  Martin,  Jamts  F.  Conklin,  Henry  S.  Harris  and  Leon 
Abbett  for  respondent. 

Bird,  V.  C. — Trimmer  has  an  order  on  the  defendant  to 
show  cause  why  it  should  not  be  restrained  from  proceeding 
with  the  construction  of  its  road,  notwithstanding  -;--,„„j 
it  has  had  his  land  condemned,  and  has  tendered  to 
him  the  amount  of  the  conderanation  money,  which  he  re- 
fused to  accept ;  and  has,  upon  such  refusal,  paid  the  money 
into  court  according  to  the  statute. 

1.  Upon  a  full  consideration  of  the  case,  I  am  satisfied  that 
Trimmer  has  an  adequate  remfedy  at  law.  He  relies,  for  the 
support  of  his  bill,  upon  the  allegation  that  a  former 
company,  while  owner  of  the  same  franchise,  had  ■""•*r»»i«" 
the  same  lands,  to  the  extent  of  two-thirds,  con-  ja^ral  *' 
demned,  and  an  award  made,  which  award  he  re- 
fused to  accept,  and,  this  being  so — that  Is,  having  been  once 
adjudicated — the  parties  and  their  privies  are  bound  thereby. 
If  this  be  all  true,  it  raises  no  special  ground  for  equitable  re- 
lief. An  estoppel  by  judgment  can  be  pleaded  as  well  at  law 
as  in  equity. 

But,  while  this  was  admitted  on  the  aigument,  it  was  said 
that  the  law  court  before  which  these  parties  are  litigating 
with  respect  to  the  rights  involved  in  the  bill  now 
before  me,  refused,  upon  application  for  that  pur-  irf""!*"** 
pose,  to  grant  an  order  restraining  the  defenaant  Xa^nnut. 
from  proceeding  with  its  work  until  the  rights  of 
the  parties,  arismg  out  of  this  issue,  shall  liave  been  deter- 
mined. Thus  it  appeared  that  the  court  of  law  which  has  ju- 
risdiction of  the  subject  matter,  and  to  which  Trimmer  ap- 
pealed for  aid,  has  exercised  its  discretion  ;  and  this  discre- 
tion, I  understand,  cannot  be  reviewed  or  interfered  with  by 
8  court  of  equity,  unless  there  be  some  new  fact  presented 
creating  an  equity  which  gives  to  chancery  exclusive  juris- 
diction. Courts  of  equity,  no  doubt,  often  aid  courts  of  law 
by  restraining  the  actions  of  parties  until  the  latter  courts  are 
ready  to  pronounce  judgment,  and  to  settle  the  rights  of  the 
parties ;  but  such  interference  is  only  in  case  the  mischief 
threatened  will,  if  executed,  be  irreparable,  and  the  law  court 
has  not  the  power  to  protect  the  right  so  threatened  pending 
the  controversy.  The  fact  that  such  court  having  the  power 
refuses  to  exercise  it,  affords  no  sufficient  excuse  for  the  in- 
terposition of  this  court. 

2.  But  there  is  no  sufficient  proof  of  the  alleged  former 
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award.     The  only  evidence  of  it  is  the  unsupported  afiBdavit 

of  Trimmer,  This,  I  think,  is  not  enough.  If  there 
BrUaMaaat  was  such  an  award,  it  is  binding  upon  all  like  a 
""fj^  *•  judgment  or  decree,  and  must  be  regarded  as  such, 
■ward.  "  '^  ^  record,  ^nd  speaks  lor  itself,  and  can   be 

proved  only  by  itself.  If  in  existence,  it  must  be 
produced,  or  an  exemplified  copy  properly  certified  ;  if  not  in 
existence,  its  loss  must  be  satisfactorily  accounted  for  before 
what  such  record  was  can  be  proved  by  parol ;  and  when  such 
proof  of  loss  is  adduced,  then  oral  evidence  may  be  offered 
to  establish  the  contents.  But  such  record  must  be  thus  pro- 
duced or  established.  As  I  have  said,  there  is  nothing  in  this 
case  to  show  that  there  was  any  award,  except  the  unsup- 
ported testimony  (Jf  Trimmer.  He  simply  says  that  there 
was  an  award  tonim  of  $3,485.  He  does  not  even  say  that  it 
was  in  writing,  or  that  it  was  signed,  or  that  it  was  filed  with 
the  cierk  of  the  court,  or  that,  being  signed,  it  was  destroyed 
before  so  filed.  With  no  other  proof,  I  am  greatly  in  error 
if  there  is  anything  in  the  case  to  justify  me  in  regarding  this 
branch  of  the  case  as  established.  That  the  record  must  be 
produced  by  the  party  relying  on  it,  see  Freem.  Judgm.  §§407, 
.410;  Wells,  Res.  Adj.  §  201 ;  i  Greenl.  Ev.  §  501. 

3.  But  the  testimony  offered  by  the  complainant  leads  me 
to  the  conclusion  that,  if  there  ever  was  such  an  award,  he 

regarded  it  as  abandoned,  and  treated  it  as  so  aban- 
tt"^""*  *^°"^*^'  ^^  claimed  all  the  land  as  his  own,  and 
a^_  ""^    treated  it  as  such.     He  does  not  set  up  in  his  bill 

the  said  former  award,  and  offer  to  accept  that  as 

{>art  compensation,  as  he  was  bound  to  do  if  such  award  was 
egal  and  binding  upon  all  parties,  except  as  to  the  amount 
which  might  be  the  subject  of  review ;  but  distinctly  says 
that  that  award  he  refused  to  accept.  But  he,  in  no  sense, 
<:laims  any  benefit  or  rights  under  that  award,  except  the 
naked  rigiit  of  estoppel.  The  former  company  whicn  pro- 
<:ured  the  former  award  to  be  made,  he  says,  entered  upon 
his  land,  and  constructed  a  pier  for  a  bridge  ;  and  now  before 
the  commissioners  last  appointed,  whose  action  he  seeks  to 
annul,  he  claims  the  value  of  the  stones  in  that  pier,  and  was 
allowed  therefor  the  sum  of  $i,Soo,  their  estimated  value.  If 
that  former  award  be  binding  and  effectual,  so  that  it  oper- 
ates as  an  estoppel,  then  the  defendant  is  entitled  to  the  land 
so  condemnea,  and  Trimmer  to  the  money  named  in  the 
award,  and  more  if  he  could  get  it  before  the  proper  tribunal, 
according  to  the  provisions  of  the  statute.  But,  clearly,  his 
allegations  of  a  former  award  are  inconsistent  with  his  claim 
of  all  this  land,  and  the  stone  so  placed  thereon  by  the  former 
company. 
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4.  But  his  last  conclusion  rests  upon  the  view  that  there 
was  a  valid  and  binding  award ;  but,  if  the  award  was  not 
valid  and  bindi^ng  upon  the  complainant,  it  was  not  upon  any 
one ;  and  how  can  this  vital  question  be  determined  in  the 
absence  of  the  record  or  award  itself?  Hence  the  very  great 
importance  of  the  rule  that  judgments  can  only  be  proved  by 
their  production.  I  will  advise  that  the  order  to  snow  cause 
be  discharged,  with'  costs. 


Chicago,  Kansas  &  Western  R.  Company 


{Kansas  Supreme  Court,  'J^utu  7,  1889.) 

EmiiMiit  Domain — Timber  CuKura  Claim — Meacumaol  Damigtt. — Where 
«  rulroad  company,  by  condemnation  proceeedings,  procures  a  right  of 
wajr  over  land  occupied  by  a  person  who  holds  the  same  as  a  timber  culture 
claim  under  the  taws  of  the  United  States,  the  title  thereto  being  still  in 
the  United  States,  the  occupant  of  the  land  can  recover  damages  from  the 
railroad  cotDpany  only  for  tne  diminished  value  of  his  interest  in  the  land, 
and  Dot  for  tne  diminished  value  of  the  land  itself. 

Error  from  District  Court,  Ottawa  County. 
Geo.  R.Peck,  A.  A.  Hurd,  and  R.  F.  Thompson  for  plaintiff  in 
error. 

Chipman  &  Maltby  for  defendant  in  error. 

Valentine,  J. — This  was  a  proceeding  instituted  by  the 
Chicago,  Kansas  &  Western  Railroad  Company  to  procure 
a  right  of  way  over  and  across  certain  lands  in  Ot-  ^^^ 

tawa  county,  including,  among  others,  the  land  of 
William  M.  Hurst.  The  commissioners  awarded  to  Hurst 
^17  as  damages,  and  after  this  award  was  made  Hurst  ap- 
pealed to  the  district  court,  where  the  case  was  tried  before 
the  court  and  a  jury,  and  judgment  was  rendered  in  favor  of 
Hurst  and  against  the  railroad  company,  awarding  to  Hurst 
the  sum  of  $1,051.25^  as  damages,  and  the  railroad  company 
brings  the  case  to  this  court  for  review. 

The  plaintiff  Hurst  claimed  240  acres  of  land,  all  in  one 
body,  but  it  was  not  all  held  by  the  same  kind  of  title.    One 
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portiqp  of  the  same,  consisting  of  120  acres,  Hurst  held  by  a 
complete  and  perfect  title,  and  it  is  described  as  follows  .- 
The  W.  \  of  the  S.  E.  i,  and  the  S.  W.  +  of  the  N.  E.  \  of  sec- 
tion 6,  in  township  11  S.  of  range  I  W.  The  other  portion 
Hurst  holds  only  as  a  timber  culture  claim  under  the  laws  of 
the  United  States,  and  the  title  thereto  is  still  in  the  United 
States,  and  it  is  described  as  follows :  The  E.  ^  of  the  N.  W. 
J,  and  the  N.  E.  J  of  the  S.  W.  \  of  section  6  m  township  it 
S.  of  range  I  W.  The  principal  question  involved  in  this 
case  is  as  follows :  Did  the  court  below  adopt  the  proper  rule 
for  the  measurement  of  the  plaintiff's  damages  occasioned  by 
the  railroad  company's  procuring  its  right  of  way  across  his 
timber  culture  claim  ?  This  question  is  made  manifest  from 
the  following  statement  of  a  portion  of  the  facts  of  tlie  case. 
The  plaintiC  in  his  petition,  substantially  alleged  that  he  was 
the  owner  of  all  the  above-described  land.  The  defendant, 
the  railroad  company,  as  a  first  defense  to  the  plaintiff's  peti- 
tion, set  forth  a  general  denial,  and  as  a  second  defense  there- 
to set  forth  that  the  plaintiff  had  no  title  to  the  second  de- 
scribed land,  but  only  a  timber  culture  claim,  and  then  alleged 
as  follows:  "That  said  plaintiff  has  abandoned  said  lands, 
and  has  failed  to  put  out,  cultivate,  protect,  and  keep  in  good 
condition  the  timber,  which  he  is  required  by  law  to  put 
out,  cultivate,  protect,  and  keep  in  good  condition  in 
order  to  prevent  said  lands  from  reverting  to  the  United 
States,  and  to  protect  his  title  to  the  same."  This  allegation 
was  stricken  out  by  the  court,  and  the  defendant  excepted. 
The  case  was  then  tried  before  the  court  and  a  jury,  and  the 
court  instructed  the  jury,  among  other  things,  as  follows: 
"  First,  in  assessing  damages  in  this  case  you  may  take  into 
consideration  all  incidental  loss,  inconvenience,  and  damage, 
present  and  prospective,  which  may  reasonably  be  expected 
to  result  from  the  construction  and  operation  01  the  road  in  a 
l^al  and  proper  manner ;  second,  the  actual  value  of  the  land 
appropriated  by  the  defendant  for  its  right  of  way;  and, 
tktrd,  damage  to  the  rest  of  the  farm  by  reason  of  the  appro- 
priation of  the  right  of  way  and  the  construction  of  said  rail- 
road upon  and  through  the  farm  ;  and  to  arrive'  at  the  dam- 
age, if  any,  to  the  rest  of  the  farm,  you  may  take  into  consid- 
eration the  general  course  of  said  road  through  said  farm,  the 
height  of  the  embankments,  the  depth  of  cuts,  the  inconven- 
ience, if  any,  of  passing  from  one  part  of  the  farm  to  another,  if 
any  such  appear,  the  inconvenience,  if  any,  of  passing  from  the 
farm  to  the  public  highway,  the  expense  of  making  and  main- 
taining farm  crossings."  The  jury  then  rendered  a  geneml  ver- 
dict, assessing  the  plaintiff's  damages  at  Si>05i.2S^,  and  made 
several  specim  findings  of  facts.  They  found  that "  the  fair  mar. 
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ket  value  per  acre  of  the  lands  claimed  by  the  plaintiff*'  "  im- 
mediately before"  the  right  of  way  was  taken  was  "$15  per 
acre,"  and  immediately  afterwards  was  "$11.75  per  acre." 
They,  in  effect,  found  that  the  land  to  which  the  plaintiff  had 
a  full  title  was  damaged  in  the  aggregate  to  the  amount  of 
$468.47,  and  they  found  that  the  timber  culture  claim  was 
damaged  as  follows :  "(s)  How  many  acres  did  the  defend- 
ant take  for  its  right  of  way  out  of  the  east  half  of  the  north- 
west quarter  and  the  northeast  quarter  of  the  southwest  quar- 
ter of  said  section  6?  Answer.  Tnirteenand  seven  hundredths 
acres.  (6)  What  was  the  fair  market  value  per  acre  of  the 
land  taken  by  the  defendant  for  its  right  of  way  through  the 
east  half  of  the  northwest  quarter  and  the  northeast  quarter 
of  the  southwest  quarter  of  said  section  6,  at  the  time  said 
right  of  way  was  so  appropriated  by  the  said  defendant?  A. 
$17  per  acre.  (7)  At  the  time  the  defendant's  said  right  of 
way  was  condemned  through  the  lands  described  in  the  first 
question  as  set  forth  above  and  numbered  '  1,'  was  the  title  to 
the  east  half  of  the  northwest  quarter  and  the  northeast  quar> 
ter  of  the  southwest  quarter  of  section  6  in  tho  United  States  ? 
A.  Yes."  "(10)  At  the  time  the  defendant's  said  right  of  way 
ivas  condemned  through  the  east  half  of  the  northwest  quarter 
and  the  northeast  quarter  of  the  southwest  quarter  of  said 
section  6,  did  the  said  plaintiff  have  any  interest  in  said  lands 
except  such  as  he  held  under  a  timber  culture  entry  made 
under  the  laws  of  the  United  States?  A.  No."  "(12)  In  ad- 
dition to  the  value  of  the  land  taken  by  the  defendant  for 
its  said  right  of  way,  and  at  the  time  of  such  taking,  what 
were  the  real  and  actual  damages  to  the  remainder  of  the  east 
half  of  the  northwest  quarter  and  the  northeast  quarter  of 
the  southwest  quarter  of  said  section  6  by  reason  of  the  lik- 
ing of  said  right  of  way  through  the  same  by  the  defendant  ? 
A.  $347.52}."  The  aggregate  amount  of  damages  allowed 
by  the  jury  to  the  plaintiff  with  reference  to  the  timber  cul- 
ture claim  was  $582.78^. 

It  would  seem  from  the  foregoing  proceedings  that  the 
case  was  tried  in  the  court  below  by  the  plaintiff  and  the 
court  upon  the  theory  that  the  plaintiff  had  the 
right  to  recover  damages  to  his  timber  culture  J**""'' 
claim  in  the  same  manner  and  to  the  same  extent  5J~J2r'(«i- 
as  though  he  had  full  and  complete  title  to  the  land,  tin  cUm. 
and  thatthedamagesawarded  tohim  were  awarded 
to  him  upon  that  theory.     This  was  error.     Ellsworth,  M. 
N.  &  S.  E.  R.  Co.  V.  Gates,  ante,  p.  45  ;  Hastings  &  G.  I.  R.  Co. 
V.  Ingalls,  15  Neb.  123,20  Am.a:Eng.  R.Cas.6o.    The  claim- 
ant in  such  a  case  can  recover  damages  only  for  the  dimin- 
ished value  of  his  interest  in  the  land,  and  not  for  the  dimio- 
39  A.  &  E.  R.  Cm.— 9 
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isfaed  value  of  the  land  itself.  Burlington,  K.  &.  S.  W.  R.  Co. 
V.  Johnson,  38  Kan.  142,  33  Am.  &  Eng.  R.  Cas.  215,  and  the 
cases  above  cited.  The  claimant's  interest  in  the  land  may 
under  6ome  circumstances  be  worth  as  much  as  the  land  it- 
self.while  under  other  circumstances  it  may  be  worth  scarce- 
ly anythine^ ;  and  the  claimant  may  under  some  circumstances 
be  entitled  to  recover  for  the  diminished  value  of  his  interest 
in  the  land  an  amount  as  great  as  though  he  had  a  full  and 
complete  title  to  the  land,  while  under  other  circumstances 
he  may  not  be  entitled  to  any  considerable  amount.  All  the 
facts  with  regard  to  the  plaintiff's  interest  in  the  land,  the 
time  he  has  occupied  it,  tne  work  done  upon  it,  etc.,  as  well 
as  with  respect  to  the  injuries  done  to  the  land  by  the  rail- 
road company,  should  be  permitted  to  go  to  the  jury,  and 
then  the  jury  should  be  permitted  to  assess  .the  islaintiff's 
damages  from  a  consideration  of  all  these  facts.  The  judg- 
ment of  the  court  below  will  be  reversed,  and  cause  remandw 
for  a  new  trial.    All  the  justices  concurring. 


Fayetteville  &  Little  Rock  R.  Ca 


{Arkansas  St^reme  Court,  April  13,  1889,) 

Emfnant  Domain — Part  of  Tract  Taken — Damagat  to  Ratidua>— Where  the 
land  described  in  the  complaint  in  proceedings  for  the  condemnation  of 
lands  was  unfenced  woodland,  but  was  shown  to  adjoin  and  form  a  pait  of 
the  owner's  farm,  the  owner  can  claim  damages  for  injuries  to  the  residue 
of  the  farm  without  the  necessity  of  filing  any  answer,  such  answer  being 
necessary  only  for  the  purpose  oE  claiming  special  damages  which  were 
not  contemplated  in  the  petition  filed. 

Appeal  from  Circuit  Court,  Washington  County. 

S.  R.  Davidson,  E.  D,  Kenna  and  E.  C.  O'Day  for  appellant 

J.  D.  Walker  for  appellee. 

COCKRILL,  C.  J. — In  a  proceeding  by  a  railway  to  con- 
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xlemn  a  right  of  way,  the  assessment  of  damages  is  not  neces- 
sarily restricted  to  the  injury  done  to  the  legal 
subaivisioD  of  land  described  in  the  petition.  If  f7*"S  '*' 
the  tract  described  is  a  part  of  a  larger  connected  ^Ji^, 
body  of  land,  the  owner  may  recover  for  the  in-  whid*. 
jury  done  to  the  tract  as  a  whole.  If  the  tract 
traversed  bvthe  road  is  part  of  a  farm,  its  use  as  such  is 
notice  to  the  company  that  an  injury  to  a  part  impairs  the 
value  of  the  whole,  for  the  farm  is  a  unit.  It  is  not  necessary, 
therefore,  in  such  a  case,  that  the  owner  should  file  an  answer 
-claiming  compensation  for  the  damages  done  to  the  residue 
of  the  tract  in  order  to  apprise  the  company  what  it  is  ex- 
pected to  pay  for.  Minnesota  Val.  R.  Co.  v.  Doran,  1 5  Minn. 
235,  (Gil.  i;9;)  Cummins  w.  Des  Moines  &  St  L.  R.  Co.,  63 
Iowa,  397,  17  Am.  &  Eng.  R.  Cas.  86 ;  Hartshorn  v.  Burling- 
ton, C.  R.  &  N.  R.  Co.,  52  Iowa,  613.  It  is  incumbent  upon 
the  company  to  pay  for  the  direct  injury  caused  by  the 
building  of  the  road.  The  statute  imposes  upon  it  the  duty 
of  filing  a  petition  to  adjust  the  damages,  and,  when  it  inau- 
gurates 4he  statutory  proceeding,  the  presumption  is  that  it 
will  perform  its  whole  duty,  and  there  is  no  necessity  for  an 
answer  by  the  land-owner,  unless  for  the  purpose  of  claiming 
special  damages,  which  were  not  in  contemplation  on  filing 
the  petition.     Bentonville  R.  Co.  v.  Stroud,  45  Ark.  278. 

In  this  case  the  tract  over  which  the  road  was  located,  and 
-which  alone  was  described  in  the  complaint,  was  unfenced 
-woodland,  but  the  proof  shows  that  it  adjoined  and  was  a  part 
of  the  owner's  farm,  and  there  was  no  pretense  at  the  trial 
that  the  company  was  taken  by  surprise  at  the  claim  for  dam- 
ages to  the  residue  of  the  tract,  and  no  specific^obiection  was 
made  on  that  account  It  cannot  avail  now.  The  court's 
charge  limited  the  jury  to  the  consideration  of  such  elements 
of  damage  as  have  been  frequently  determined  by  this  court 
may  be  taken  into  account,  and  is  not  as  broad  as  counsel  for 
the  appellant  appear  to  apprehend.  The  verdict  appears  to 
be  a  liberal  award  for  the  injury  sustained,  but  it  is  within  the 
range  of  the  proof,  and  was  satisfactory  to  the  trial  judge, 
whose  opportunities  for  determining  its  fairness  were  better 
than  ours.     We  will  not  disturbit    Affirmed. 

Emlnant  Domain — Whatlt  Ragudod  m  a  Slni^e  Tract  of  Landi — See 
Potts  c  Fennsylvania  R.  Co.  (Pa.)  33  Am.  &  Eng.  R.  Cas  1S4,  note,  193. 
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Pennsylvania  Schuylkill  Valley  R.  Ca 


{Perm^fhmiaa  Supreme  Court,  April  15,  1889,) 

Eminvnt  Domain— TWa  to  Land*— Purohuo  at  SherifPa  Sal*. — By  pur- 
chase  at  sheriff's  sale,  the  purchaser  acquires  an  inchoate  title  to  the  lands, 
and  the  sherifi's  deed  subsequently  executed  and  acknowledged,  relates  . 
back  and  takes  efTect  as  of  the  date  of  the  sale.  Hence,  in  the  trial  of  a 
petition  for  damages,  the  sheriff's  deed  is  admissible,  although  it  was  not 
delivered  and  acknowledged  until  shortly  before  tlie  filing  of  the  petition, 

Sam*— Meaiura  of  Damagss — City    Property — Division  into  Lota. — The 


measure  of  damages  for  land  taken  or  injured  by  the  construction  of  a 
railroad  is  the  selling  value  before  and  after  the  appropriation  in  view  of 
the  purposed  for  which  it  is  suitable,  and  it  is  error  to  admit  testimbnv  as 
to  tne  suitability  of  city  property  for  division  into  lots,  and  the  selling 
value  of  the  lots  when  so  divided. 

Sam* — Refusal  of  Owner  to  Sell  Land*.^ Evidence  that  the  owner  had 
declined  to  sell  or  lease  the  lands  in  question  and  as  to  the  reasons  irtiy 
he  had  done  so,  is  inadmissible  in  condemnation  proceedings. 

Error  to  Court  of  Common  Pleas,  Schuylkill  County. 

Petition  by  Malachi  J.  Cleary  for  the  appointment  01  view- 
ers to  assess  the  damages  sustained  by  him  through  the  tak- 
ing of  his  lands  by  the  defendant  company.  The  jury  re- 
turned a  verdict  for  $6,669  ^"*^  judgment  was  rendered 
therefor.  The  lands  belonging  to  the  petitioner  consisted  of 
about  three  acres  on  the  outskirts  of  the  borough  of  Potts- 
ville,  and  of  this  property  about  two  acres  were  taken  and 
about  one  acre  left.  The  railroad  company  sued  out  a  writ 
of  error  upon  the  following  assignments  of  error : 

(i)  The  court  erred  in  overruling  defendant's  objection  to 
and  admitting  the  following  testimony  offered  by  plaintiff 
below,  viz. :  "Plaintiff's  counsel  offers  in  evidence  deed  dated 
iith  of  April,  1887,  Bernard  J.  Duffy,  sheriff,  to  M.  J.  Cleary, 
reciting  that  a  writ  was  issued  on  the  2d  of  May,  1885,  a  levy 
on  the  property,  and  that  it  was  sold  to  M.  J.  Cleary,  atknowl- 
edged  the  2d  day  of  April,  18S8,  for  the  whole  of  these  three 
acres."    Objected  to  by  the  defendant's  counsel  on  the  ground 
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that  it  does  not  show  any  title  in  the  plaintiff  at  the  time  of  the 
bringing  of  the  suit.  "Mr.  James  Ryon.  It  was  sold  on  the 
iith  day  of  July,  1885.  This  bond  is  the  31st."  Objected  to 
by  the  defendant's  counsel  that  the  deed  does  not  snow  title 
in  the  plaintiff  at  the  time  of  the  alleged  injury,  at  the  time  of 
the  taking,  and  that  it  does  not  entitle  him  to  the  damages 
which  accrued  by  the  taking  of  the  land.  "The  CoURT. 
Ordinarily,  the  sale  of  property  on  the  I  ith  July,  1885,  put  an 
inchoate  title  in  the  purchaser,  which  becomes  complete  when 
he  gets  his  deed,  and  it  refers  back  to  the  day  of  sale.  Mr. 
Farquhar.  He  was  not  entitled  to  the  possession  of  this  prop- 
erty. The  Court.  The  purchase  of  tne  property  was  a  pur- 
chase of  the  property  in  the  condition  it  was  in  at  the  time  of 
the  sale,  and  any  Subsequent  taking  of  the  property  from  the 
time  of  the  sale,  the  benefit  of  that  would  inure  to  the  pur- 
■chaser."  All  proceedings  prior  to  the  sheriff's  deed  considered 
in  evidence.  Deed  admitted.  Defendant's  counsel  excepts. 
Bill  sealed.  Plaintiff's  counsel  offers  in  evidence  judgment  of 
A,  E.  Beck  v.  James  Cleary,  together  with  a  revival  of  the 
same  against  M.  J.  Cleary,  administrator  of  James  Cleary,  de- 
ceased, issue  of  fi.  fa.  condemnation  of  the  estate,  vend,  ex, 
issued,  property  sold  on  the  i  ith  day  of  July,  1885,  to  M.  J. 
Cleary,  execution,  acknowledgment  of  deed  already  in  evi- 
-dence,  together  with  the  petition,  and  the  court's  order  direct- 
ing the  sheriff  to  acknowledge  deed,  all  considered  in  evidence. 

(2j  The  court  erred  in  charging  the  jury,  viz. :  "There  is  no 
-doubt  that  Cleary  was  the  owner  of  about  three  acres  of  land 
on  the  outskirts  of  the  borough  of  Pottsville,  near  what  is 
called  the  'Shoe  Factory,' on  the  road  leading  from  Pottsville 
to  St  Clare,  and  that  01  this  property  about  two  acres  was 
taken  by  the  railroad  company,  and  about  one  acre  left ;  there- 
fore it  IS  for  you  to  determine  under  the  evidence  in  the  case 
-what  was  the  value  of  the  two  acres  taken,  also  what  damage 
was  done,  if  any,  to  the  acre  that  was  left." 

^3)  The  court  erred  in  their  answer  to  defendant's  second 
point,  which  point  and  answer  are,  viz. :  "2.  The  plaintiff  has 
shown  no  sucd  title  to  the  premises  in  question  as  to  entitle 
him  to  damages,  and  the  verdict  must  be  for  the  defendant. 
Answer.  This  point  we  dflchne  to  affirm." 

(4)  The  court  efred  in  admitting  the  following  testimony, 
offered  by  plaintiff,  and  in  refusing  to  strike  out  the  same  on 
motion  of  defendant,  viz. :  "Daniel  Crawshaw,  called  by 
plaintiff,  sworn.  Direct  examination  by  Mr.  L'Velle.  Question. 
Where  do  you  live?  Answer.  Minersville  road.  Q.  How 
long  have  you  lived  there?  A.  in  Pottsville  all  my  life.  Q. 
Do  you  know  this  Cleary  property  ?  .^.  I  do  not  know  it 
much.      I  have  been  out  there  several  times.     Q.  You  own 
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property  above  on  the  hillside  there  P  A.  Yes;  on  this  side. 
Q.  How  far  this  side?  A.  I  guess  about  half-way  between 
Nichols-street  bridge  and  this  property  you  are  alluding  to. 
Q.  When  did  you  acquire  that  property?  A.  I  think  in  the 
summer  of  1874.  Q.  Lots?  A.  Yes,  sir.  Q  What  did  you 
pay  for  it?  ^.$300  a  lot.  (Objected  to  as  immaterial.)  Q. 
What  are  lots  worth  in  that  neighborhood  ?  A .  They  are  ask- 
ing $300.  That  is  what  I  paid  that  time.  I  do  not  know  what 
they  are  now,"  Mr.  Farquhar  asks  that  this  testimony  be 
stricken  out.  "The  Court.  Strike  out  as  to  what  he  paid. 
Let  the  rest  stand."  Defendant's  counsel  excepts  to  the  re- 
fusal of  the  court  to  strike  out.     Bill  sealed. 

(S)  The  court  erred  in  charging  the  jury  viz. :  "If  you  find 
under  the  evidence  in  the  case  that  this  property  was  adapted, 
for  instance,  for  town  lots,  then  ordinarily  it  would  have  a 
higher  range  of  value  than  if  it  were  simply  used  for  agricul- 
tural purposes.  You  have  heard  quite  a  considerable  amount 
of  testimony  with  regard  to  the  value  of  lots,  how  many  lots 
it  would  make  if  it  were  cut  up,  how  it  could  be  divided,  and 
what  the  value  of  those  lots  would  be.  It  would  scarcely  be 
a  fair  estimate  of  the  viiueof  the  property  to  take  this  proper- 
ty and  divide  it  all  up  into  town  lots,  and  say  that  eacn  town 
lot  is  worth  so  much  money,  and  that  therefore  the  whole 
property  is  worth  that  amount  of  money,  because  that  pre- 
supposes thatthe  moment  that  that  property  is  cut  into  town 
lots  it  could  all  be  sold  off  at  that  figure.  That  is  a  question 
for  you,  whether  that  would  be  the  case,  particularly  with  a 
piece  df  ground  on  the  outskirts  of  a  town,  where  perhaps  the 
evidence  would  not  show  that  the  tide  of  improvement  was 
going.     It  is  a  question  of  fact  for  a  jury.  ,  For  instance,  if  a 

{liece  of  grouna  of  three  acres  were  to  be  cut  up  into  town 
ots,— I  do  not  know  how  many  lots  it  may  be  cut  into^ 
whether  50  or  100, — the  question  would  be  how  many  a  party 
would  be  likely  to  sell  in  one  year ;  how  long  he  would  have 
to  wait  in  order  to  sell  the  balance  ;  and  the  amount  of  taxes  he 
would  have  to  pay  whilst  he  was  holding  the  other  town  lots. 
Therefore  1  say  the  estimate  of  the  vaUie  of  property  based 
upon  its  value  as  town  lots  would  be  ordinarily  not  reliable, 
unless  you  would  also  take  into  consideration,  in  estimating 
the  value,  that  those  town  lots  might  remain  on  hand  for  many 
years  without  being  sold.  It  is  a  question  of  fact  for  you  to 
determine.  Whilst  its  eligibility  or  capability  of  being  made 
into  town  lots  is  something  foryou  to  take  into  consideration 
in  determining  its  value,  yet  it- would  not  be  a  reliable  esti- 
mate of  its  value  for  you  to  take  the  value  of  each  town  lot,  if 
it  were  cut  up  into  town  lots,  and  fix  that  as  the  va)ue,.unless 
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the  evidence  in  the  case  showed  that  the  moment  it  was  cut 
up  into  town  lots  it  could  all  be  sold  at  once." 

(6)  The  court  erred  in  admitting  plaintiff's  testimony,  and 
overruling  defendant's  objection  thereto,  viz. :  "Question.  It 
wasalso  true  that  Mr.  Cleary  had  refused  to  sell  it  to  anybody  ? 
Answer.  I  know  it  only  by  Cleary 's  own  declarations."  Ob- 
jected to.  "Q.  You  went  onto  tetl  in  answer  to  the  counsel's 
question  that  there  were  several  projects  that  had  been  formed 
for  the  purpose  of  purchasing  this  property  for  manufactur- 
ing  purposes.  Do  you  know  that  to  be  afactP"  Objected  ta 
"THE  CfouRT.  If  you  can  show  that  Mr.  Cleary  refused  to  sell 
it  for  any  purpose,  that  you  can  show.  Mr.  James  Ryon  pro- 
poses to  snow  further  that  there  had  been  manufactunng  proj- 
ects originated,  and  for  the  purpose  of  purchasing  this  very 
property  for  manufacturing  purposes,  and  Mr.  Cleary  would 
not  sell  it.  If  it  is  important  tor  them  to  show  that  it  was  only 
used  for  a  truck  farm,  it  is  important  for  us  to  show  why, 
because  the  object  of  that  question  is  to  say  to  the  jury  that 
Mr.  Cleary  owned  for  35  years,  and  could  not  sell  it.  The 
Court.  That  is  all  accomplished  by  proof  of  the  fact  that 
Cleary  resused  to  sell  the  property.  To  that  extent  we  will 
admit  the  offer."     Defendant  excepts.     Bill  sealed. 

(7)  The  court  erred  in  admitting  plaintiff's  testimony,  and 
overruling  defendant's  objection,  viz. :  "Question.  Do  you 
know  the  fact  that  Mr.  Cleary  refused  to  sell  it,  from  him  or 
any  other  source  of  information  ?"  Objected  to — the  declara- 
tions of  Mr.  Cleary — as  being  incompetent.  "Mr.  James 
Ryon.  He  was  dead  before  the  railroad  came  there.  The 
Court.  We  admit  that  to  the  extent  of  his  refusal  to  sell" 
Defendant  excepts.     Bill  sealed. 

(8)  The  court  erred  in  admitting  the  following  offer  of 
plaintiff,  and  overruling  defendant's  objection  thereto,  viz. : 
"  Question.  Will  you  teU  us  why  it  is  that  this  property  was 
not  teased  by  the  heirs  after  the  old  gentleman's  death,  and 
if  it  was,  why  you  did  lease  it,  and  why  you  did  not  enter  in- 
to a  permanent  lease  ?  Answer.  Yes,sir;  it  was  my  doings." 
Objected  to.  "The  Court  They  may  prove  the  fact  that 
they  refused  to  lease  it ;  why,  is  a  different  thing.  Mr.  James 
Ryon.  We  propose  to  prove  that  they  refused  to  make  any 
leases  except  to  one  or  two  parties,  who  went  in  there  for  the 
mere  purpose  of  taking  care  of  the  property ;  that  a  man  by 
the  name  of  Smith  wanted  to  lease  the  property,  and  pay  a 
very  fair  rent ;  that  they  declined  to  lease  it  to  him ;  that 
they  were  holding  the  property  for  the  purpose  of  cutting  it 
up  mto  town  lots  and  selling  it,  but  that  they  were  not  pre- 
pared to  sell  it  at  the  time  this  railroad  came  on  and  took  it ; 
that  they  had  not  had  it  surveyed ;  that  there  was  some  pre- 
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liminary  work  to  do  before  they  could  put  it  into  the  market. 
The  inference  from  the  cross-examination  of  counsel  as  to  the 
property  being  idle  might  be  damaging  with  the  jury,  while,  if 
the  jury  understood  the  facts  why  it  was  idle — because  these 
people  refused  to  lease  it — it  would  be  an  important  element 
in  the  question  of  damages.  The  Court.  A  refusal  to  lease 
after  Mr.  Cleary's  death  ?  Mr.  James  Ryon.  Yes,  sir.  The 
Court.  We  think  you  can  prove  the  fact  that  after  Mr. 
Cleary's  death  they  refused  to  lease  to  parties,  to  go  into  pos- 
session of  it,  because  they  wanted  to  reserve  it  for  ^her 
purposes,  as  an  explanation  of  the  fact  that  the  place*  was 
unoccupied.  We  will  admit  that. "  Defendant  excepts.  Bill 
sealed. 

Guy  E.  Farquhar  for  plaintiff  in  error. 

John  A.  Nash,  James  Ryon  and  /.  W.  Moyer  for  defendant  in 
error. 

Williams,  J. — The  court  below  was  rieht  in  the  admission 
of  the  evidence  which  is  the  subject  of  the  first  assignment 

of  error.  The  lot  of  land  over  which  the  line  of 
iiBiidWKr  the  road  belonging  to  the  plaintiff  in  error  had  been 
2^  laid  belonged,  prior  to  1882,  to  James  Cleary.     He 

died  in  that  year,  and  his  title  descended  to  his 
heirs  at  law,  of  whom  M.  J.  Cleary  is  one ;  and  letters  of  ad- 
ministration upon  his  estate  were  regularly  issued  to  M.  J. 
Cleary.  A  judgment  had  been  recovered  against  James 
Cleary  in  his  life-time  by  A.  E.  Beck  in  the  common  pleas  of 
Schuylkill  county.  After  the  death  of  James  Cleary  it  was 
regularly  revived  against  the  administrator,  and  on  the  nth 
oOuly,  1885,  the  lot  in  controversy  was  brought  to  sale  by 
the  sheriff  and  sold  to  M.  J.  Cleary,  On  the  31st  of  July, 
1885,  the  railroad  company  entered  and  located  their  line  of 
railroad.  This  proceeding  for  the  assessment  of  damages  was 
begun  by  M.  J.  Cleary  in  may,  1887.  The  acknowledgment 
ana  delivery  of  the  sheriff's  deed  did  not  take  place  until 
April,  1 888.  It  is  well  settled,  however,  that  a  purchaser  at 
sheriff's  sale  acquires  an  inchoate  title  in  the  land  purchased 
by  virtue  of  his  bid  and  its  acceptance  by  the  sheriff.  The  • 
subsequent  acknowledgment  and  delivery  of  the  deed  pro- 
vides the  purchaser  with  the  evidence  of  his  title  which  re- 
lates to,  and  takes  effect  as  of  the  date  of,  the  sale  recited  in 
it  The  title  of  M.  J.  Cleary  to  this  land  vested  at  the  time 
of  his  purchase  from  the  sheriff  on  the  nth  July,  1885,  not- 
withstanding the  fact  that  he  was  not  provided  with  the  legal 
evidence  of  his  title  until  1888.  As  his  purchase  was  prior  to 
the  entry  by  the  railroad  company,  this  proceeding  to  assess 
damages  against  the  company   was  properly   begun  in  his 
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name.  After  the  damages  have  been  fixed,  and  the  montfy 
paid  into  court,  it  may  be  the  question  of  the  character  of 
the  plaintiff's  holding  will  be  raised,  and  the  court  called  upon 
to  decide  whether  he  holds  the  title  as  owner  or  as  trustee 
for  the  heirs  at  law  of  James  Cleary  ;  but  that  question  is  un- 
important now.  The  title  being  in  him,  the  damages  are 
properly  assessed  at  his  instance.  The  first,  second,  and 
third  assignments  of  error  are  therefore  dismissed. 

The  fourth  and  fifth  assignments  raise  a  more  serious  ques- 
tion. The  true  measure  of  the  damages  su^ained  by  any 
G^ven  Ibt  of  land  is  found  in  the  difference  between 
Its  selling  value  before  and  after  the  entry  com-  ■•«•■"•' 
plained  of.  Reading  &  P.  R.  Co.  i/. -Balthaser,  119  Jj^oTilw*'" 
Pa.  St.  483.  It  is  proper  to  consider  for  what  pur-  boiMix  lot*, 
pose  it  may  be  used  to  advantage  in  order  to  de- 
termine for  what  price  it  will  sell.  It  may  be  salable  as  a 
site  for  the  erection  of  an  hotel,  a  factory,  a  dwelling,  or  a 
wharf,  but  it  is  not  proper  to  lay  before  the  jury  proof  of  what 
the  hotel  or  other  structure  would  cost,  together  with  proof 
of  the  value  of  the  lot  with  such  structure  upon  it,  and  treat 
the  difference  between  these  suras  as  the  value  of  the  lot. 
Such  a  method  would  be  speculative  and  fanciful.  Equally 
improper  is  evidence  showmg  how  man^'  building  lots  the 
tract  under  consideration  could  be  divided  [into,  and  what 
such  lots  would  be  worth  separately,  it  is  proper  to  inquire 
what  the  tract  is  worth,  having  in  view  the  purposes  for  which 
it  is  best  adapted ;  but  it  is  the  tract,  and  not  the  lots  into 
which  it  might  be  divided,  that  is  to  be  valued.  The  learned 
judge  intended  to  guard  this  point  in  his  charge  to  the  jury, 
yet  he  seems  to  have  left  a  question  to  the  jury  with  which 
they  had  nothing  to  do.  He  said  :  "  It  would  scarcely  be  a 
fair  estimate  of  the  value  of  the  property  to  take  this  prop- 
erty and  divide  it  all  up  into  town  lots,  and  say  that  each 
town  lot  is  worth  so  much  money,  and  that  therefore  the 
whole  property  is  worth  that  amount  of  money,  because  that 

{>resupposes  that  the  moment  that  property  is  cut  into  town 
ots  it  could  all  be  sold  off  at  that  figure.  That  is  a  question 
for  you  whether  that  would  be  the  case,  particularly  with  a 
piece  of  ground  on  the  outskirts  of  a  town  where,  perhaps, 
the  evidence  would  not  show  that  the  tide  of  improvement 
was  going-  It  is  a  question  of  fact  for  the  jury. "  We  do 
not  agree  with  the  learned  judge  that  there  was  any  such 
question  for  the  jury  in  this  case.  The  jury  are  to  value  the 
tract  of  land  and  that  only.  They  are  not  to  determine  how 
it  could  best  be  divided  into  building  lots,  nor  to  conjecture 
how  fast  they  could  be  sold,  nor  at  what  price  per  lot.  A 
speculator  or  investor,  in  deciding  what  price  he  could  afford 
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to  pay,  would  consider  the  chances  and  probabilities  of  the 
situation  as  then  actually  existing.  A  jury  should  do  the 
same  thing.  They  are  not  to  inquire  what  a  speculator  might 
be  able  to  realize  out  of  a  resale  in  the  future,  but  what  a 

§  resent  purchaser  would  be  wilHne  to  pay  for  it  in  the  con- 
ition  it  is  now  in.  This  is  a  rule  that  is  well  settled,  and  tiie 
court  should  have  drawn  the  attention  of  the  jury  to  it,  so  as 
to  have  left  no  room  for  uncertainty  on  their  part.  They 
should  have  been  told  that  they  had  nothing  to  do  with  the 
subdivision  of  this  tract,  the  price  of  the  lots,  or  the  proba^ 
bility  of  their  sale  ;  but  that  they  were  to  ascertain  the  fair 
selling  value  of  the  land  before  and  after  the  entry  by  the 
railroad  company,  in  order  to  determine  the  actual  damage 
done  to  its  owner. 

The  court  was  also  in  error  in  admitting  the  evidence  of- 
fered to  show  why  James  Cleary  had  declined  to  sell  or  lease 
the  land,  or  the  fact  that  he  had  done  so.     James- 
■  Cleary  might  have  had  a  relunctance  to  part  with 
j^  it  for  many  reasons.     He  might  have  had  a  wise 

or  an  unwise  confidence  in  its  value  as  an  invest- 
ment, or  a  desire  to  see  it  occupied  for  some  particular  pur- 
pose ;  but  his  views  upon  this  subject  were  not  relevant 
to  the  inquiry  before  the  jury.  The  questions  before  them 
were — first,  what  was  this  land  worth  before  it  was  touched 
by  the  railroad  ?  Nejtt,  what  was  it  worth  as  afiected  by  the 
location  of  the  road?  When  these  questions  were  settled  the 
damages  were  ascertained.  Judgment  reversed,  and  venire 
facias  de  novo  awarded, 

Emlnant  Domain — M«a«uro  of  Damag«« — SulUbilit}  of  Lands  for  Building. 
Loti. — Compensation  is  to  be  estimated  with  reference  to  the  uses  for  which 
the  appropnated  lands  are  suitable,  having  regard  to  the  existing  business 
or  wants  of  the  community,  or  such  as  may  be  reasonably  expected  in  the 
future.  Lowv. Concord  R.  Co.  (N.  H.),  25  Am.  &  Eng.  R.  Cas.  199;  Calu- 
met Riv.  R.  Co.  V.  Moore  (111.),  J3  Jb.  179.  Any  purpose  for  which  the 
land  is  adapted,  and  which  enters  into  and  aHects  its  market  value,  may  be 
considered.  Sherman  v.  St.  Paul,  M.  &  M.  R.  Co.  (Minn.),  10  Am.  &.  Eng. 
R.  Cas.  193. 

The  eligible  situation  of  land  near  a  village  or  city,  and  the  effect  there- 
of upon  the  present  value  may  be  considered.  Cedar  Rapids.  1.  F.  &  N. 
R.  Co.  w.  Ryan  (Minn.),  30  Am.  &  Eng.  R.  Cas.  357.  The  market  value  of 
the  property  for  the  purpose  of  subdivision  into  lots  and  blocks  may  be 

iiroven.  South  Park  Com'rs  «/.  Duntevy,  gi  111.  49.  The  fact  that  farming 
ands  are  more  valuable  as  a  town  site  or  for  building  purposes,  may  be 
shown.  Cincinnati  &  S.  R.  Co.  v.  Longworth,  3?  Ohio  St.  108  j  Washburn 
V.  Milwaukee  &  L.  W.  R.  Co.  (Wis.),  20  Am.  &  Eng.  R.  Cas.  225  j  Sherman 
f.  St.  Paul,  M.  &  M.  R.  Co.  (Minn.),  10  !b.  193.  The  owner  of  amining  claim 
may  prove  the  value  of  the  land  for  town  lot  purposes,  whether  built  upon 
or  not,  in  addition  to  proving  its  value  as  a  "  prospect,"  but  his  recovery  is 
confined  to  the  value  for  one  or  the  other  purpose.  Montana  R.  Co.  v. 
Warren,  6  Mont.  375. 
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Testimony  as  to  the  erection  of  buildings  upon  landaround  the  tract, 
but  not  necessarily  abutting  upon  it,  is  inadraissible.  Everett  v.  Union 
Pac  R.  Co.  (Iowa),  lo  Am.  a  Eng.  R.  Cas.  303. 

The  owner  cannot  introduce  testimony  to  show  the  use  to  which  he  in- 
tended to  put  the  property.  Pinkham  v.  Inhabitants  of  Chelmsford,  logt 
Hass.  225.  Accordingly  in  Scott  v.  Indianapolis  &  V,  R,  Co.  (Ind.),  10  Am. 
&  Enff.  R.  Cas.  189,  it  was  held  that  evidence  that  the  plaintitis  intended 
tobuild  upon  the  lands  in  question,  and  to  rent  the  houses  when  built,  but 
abandoned  their  intention  when  therailroad  was  located  through  the  lands, 
was  inadmissible.  But  the  exhibition  of  a  plan  showing  no  more  than  a  con- 
templated improvement,  to  which  it  was  thought  the  premises  were  well 
adapted,  is  not  improper,  when  the  court  limits  its  consideration  to  the  uses 
to  which  the  proi>erty  may  be  put,  and  excludes  the  consideration  of  the 
question  wheuier  the  improvement  would  be  a  profitable  investment.  Cal- 
umet Riv.  R.  Co.  w.  Moore  (111.),  33  Am. &  Eng.  R.  Cas.  179;  Chicago* 
E.  R.  Co.  V.  Blake  (111.).  23  /*.  97. 

A  plat  made  for  record,  but  never  recorded,  is  admissible  not  only  to 
show  the  location  of  the  property  and  the  course  of  the  raiiroad  through 
the  same,  and  its  availability  for  subdivision  into  small  lots;  but  also  to 
show  that  it  had  been  already  subdivided,  and  as  the  basis  of  showing  that 
the  property  was  more  valuable  in  that  shape  than  as  an  entire  tract.  Cin- 
cinnati &  S.  R.  Co.  T.  Longworth,  30  Ohio  St.  108.  See  also  Hartshorn,  v, 
Burlington,  C.  R.  &  N.  R.  Co.,  52  Iowa  613. 

When  land  has  not  in  fact  been  laid  oil  into  building  lots,  testimony  what 
it  would  sell  for  per  lot  is  inadmissible.  Everett  v.  Union  Pac.  R.  Co. 
(Iowa),  10  Am.  &  Eng.  R.  Cas.  203.  See  also  Cedar  Rapids,  I.  F.  &  N.  R. 
(Zo.v.  Ryan  (Minn.),  yo/d.  357.  Butwhere  the  land  was  situated  in  a  city, 
and  the  adjacent  property  was  divided  into  lots  and  usually  sold  by  the  lot; 
it  was  held  that  the  court  properly  refused  to  strike  out  testimony  as 
to  the  value  of  the  lands,  although  it  appeared  on  cross-examination  that 
the  witnesses  arrived  at  the  value  by  dividing  up  the  tract  into  lots,  and 
then  calculating  the  market  value  by  lots.  Blue  Earth  County  v.  St.  Paul 
A  S.  C  R.  Co.  (Minn.),  10  Am.  &  Eng,  R.  Cas.  209. 

The  probable  rental  value  of  a  lot,  with  a  suitable  building  on  it,  cannot 
be  shown.    Burt  v.  Wigglesworth,  1 17  Mass.  302. 

Where  the  land  is  so  situated  that^  in  order  to  plat  it  into  village  lots- 
with  a  proper  street,  it  would  be  necessary  to  open  the  street  through  the 
lands  of  other  parties,  the  probable  expense  of  opening  such  street  is  not 
a  proper  subject  for  tlie  opinion  of  a  witness.  Watson  v.  Milwaukee  &-M. 
R.  Co.  (Wis.),  10  Am.  &  Ene.  R.  Cas.  168. 

If  the  fact  that  lots  are  located  with  a  frontage  on  a  river,  at  a  place 
where  they  could  in  future  be  made  available  as  dock  purposes,  enhances 
their  present  market  value,  that  fact  may  be  considered  in  estimating  the 
damages.    Calumet  Riv.  R.  Co.  v.  Moore  (111.),  33  Am.  &  Eng.  R.  Cas.  179. 

The  fact  that  a  lot  was  surrounded  on  three  sides  by  depot  grounds,  that 
it  was  conveniently  located  for  a  track  connection  with  an  existing  railroad, 
and  that  it  was  in  demand  as  a  site  for  an  elevator  or  warehouse,  or  any 
porpose  requiring  convenient  access  to  the  railroad,  has  been  held  to  be  ao- 
miBsible.  Russdl  v.  St.  Paul,  M,  &  M.  R.  Co.  (Minn.),  20  Am,  &  Eng.  R. 
Cas.  191. 
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Combs. 

{Arkansas  Supreme  Court,   April  13,  1889.) 

Eminant  Domain— El ementc  of  Damages — Frightening  Tsami. — The  fright- 
«iiiiie  of  teams  employi^d  in  the  use  of  fanning  lands  is  not  too  remote  to 
be  t^en  into  account  in  ascertaining  ttie  extent  of  the  injury  arising  from 
the  construction  of  the  raiiroad  through  the  farm. 

8ame — initruction — Drainogs  of  Roadbed. — Where  the  jury  are  instructed 
that  they  should  consider  no  elements  of  damages  to  the  l^d  except  such 
as  were  specified  in  the  charge,  and  supposed  damage  resulting  from  the 
fact  that  pools  of  water  had  neen  allowed  to  accumulate  on  the  right  of 
way,  was  not  included  in  the  elements  enumerated  in  the  charee,  no  prej- 
udice to  the  company  arises  from  the  refusal  of  the  court  to  mstruct  the 
jury  to  indulge  the  presumption  that  the  roadt>ed  would  be  properly 
drained  when  completed,  although  a  witness  has  testified  that  he  based  his 
estimate  of  damages  in  part  upon  the  accumulation  of  the  pools  of  water 
upon  the  right  of  way. 

Same — Measure  of  Damogat  when  only  Eaiamant  Acquired. — Although 
the  railroad  company  only  acquires  an  easement  for  a  right  of  way,  such 
casement  is  a  perpetual  right  and  the  compensation  recoverable  is  uie  full 
value  of  the  land  actually  condemned. 

Same — Evidence — Extent  of  Injury — Opinion  E vid an ce.~In  condemnation 
proceedings  opinion  evidence  is  admissible  not  only  to  prove  the  value  of 
the  land  before  and  after  the  construction  of  the  railroao,  but  also  to  prove 
the  extent  of  the  injury  arising  from  the  construction. 

Appeal  from  Circuit  Court,  Washington  County. 
£.  R.  Davidson  and  E.  D.  Kcnna  for  appellant. 
J.  D.  Walker  for  appellee. 

CocKKiLL,  C.  J. — This  is  an  appeal  from  a  judgment  award- 
ing damages  assessed  by  a  jury  as  compensation  to  a  land- 
owner in  a  statutory  proceeding  instituted  by  the  railway  for 
condemnation  of  a  right  of  way.  The  road  had  been  con- 
structed diagonally  across  the  cultivated  lands  of  Combs' 
farm. 

The  questions  raised  by  the  company's  appeal  relate  mainly 
to  the  measure  of  damages.    The  court's  charge  definitely 
confined  the  jury  to  the  consideration  of  the  dif- 
ference in  value  of  the  tract  through  which  the 
•f  t«Nu.         right  of  way  was  condemned  before  and  after  the 
construction  of  the  road,  in  accordance  with  the 
rulings  in  St.  Louis,  A.  &  T.  R.  Co,  v.  Anderson,  39  Ark.  167, 
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17  Am.  &  Eng.  R.  Cas.  97.  As  elements  which  might  be  con- 
sidered as  disadvantages  impairing  the  value  of  the  remain- 
ing property,  the  charge  recites,  "the  frightening  of  teams, 
but  not  of  loose  stock,'  and  the  danger  of  mjuries  to  stock,  or 
in  lieu  thereof  the  cost  of  fencing  made  necessary  by  the  con- 
struction of  the  road.  This  part  of  the  charge  was  limited 
by  a  direction  to  the  jury  to  consider  nothing  as  an  element 
of  damage,  except  as  it  was  peculiar  to  the  defendant's  land. 
On  cross-examination,  witnesses  who  had  given  opinions  as 
to  the  amount  of  the  depreciation  of  the  value  01^  the  farm 
stated  that  the  frightening  of  teams  in  farm  use,  and  the  dan- 
ger to  stock  on  the  farm,  entered  into  their  calculation ;  and 
Qiat  part  of  the  charge,  to  which.attention  is  directed,  is  based 
upon  that  testimony.  In  the  case  of  Little  Rock,  M.  R.  &  T. 
R.  Co.  V.  Allen,  41  Ark.  431,  20  Am.  &  Eng.  R.  Cas.  254,  it 
was  held  that  the  exposure  of  a  dwelling  to  fire  by  close 
proximity  to  a  railroad ;  the  annoyance  from  the  sounding  of 
whistles  and  bells,  and  the  running  of  trains,  as  well  as  the 
increased  danger  to  members  of  the  family  and  life  stock,  were 
elements  of  damages  to  be  considered  in  a  condemnation  pro- 
ceeding, because  tney  tended  to  diminish  the  vendible  value 
of  property.  In  so  lar  as  the  railway  enhances  the  danger  to 
livestock  upon  a  farm,  to  that  extent  may  it  be  said  to  conduce 
to  depreciate  the  value  of  thft  land  for  farming  purposes ;  and 
for  that  reason  it  has  a  direct  bearing  upon  tne  fact  to  be  es- 
tablished by  the  condemnation  proceedings,  that  is,  the  injury 
to  the  land,  or,  what  is  the  same  thing,  its  depreciation  in  val- 
ue by  the  construction  of  the  road.  The  frightening  of  teams 
employed  in  the  use  of  the  land  has  the  same  tendency,  and, 
although  its  influence  upon  the  value  cannot  be  considered 
great,  it  is  not  too  remote  to  be  taken  intg  account  in  ascer- 
taining the  extent  of  the  injury.  Western  Pennsylvania  R. 
Co.  V.  Hill,  s6  Pa.  SL  460 ;  Snyder  v.  Western  Union  R.  Co.. 
25  Wis.  60;  Weyer  ».  Chicago,  W.  &  N.  R.  Co., 68  Wis.  180; 
3  Wood.  Ry.  Law,  8  257,  p.  919.  The  inconvenience  in  such 
cases  is  not  such  as  is  common  to  the  community  in  general, 
but  is  in  the  nature  of  an  interruption  of  the  business  to  which 
the  land  is  appropriated. 

2.  On  cross-examination,  one  of  the  witnesses  based  fais  esti- 
mate of  damages  tothe  land  in  part  upon  the  fact  that  pools 
of  water  had  been  allowed  to  accumulate  on  the  right  of  way 
in  excavations  made  in  constructing  the  roadbed, 
which  he  thought  would  produce  sickness.    The  j[^JJ!I^ 
ditching  for  the  roadbed  had  not  been  completed  ,,uka4. 
when  the  damages  were  assessed,  and  the  company 
urges  that  the  court  erred  in  refusing  to  instruct  tne  jury  that 
they  should  indulge  the  presumption  that  the  roadbed  would 
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be  properly  drained  when  completed.  But  the  appellant  was 
not  injured  by  the  refusal,-  for  tne  court  charged  the  jury  that 
theysnould  consider  no  element  of  damages  to  the  land,  ex- 
cept such  as  was  specified  in  the  charge,  and  the  supposed 
damage  from  the  pools  was  not  included  in  the  elements 
enumerated  for  the  jury's  consideration. 

3.  It  is  argued  that  the  land-owner  should  not  be  allowed 
the  full  value  of  the  land  actually  taken  for  the  right  of  way, 

because  the  company  acquires  not  the  fee,  but  an 
"*"?!**'  easement  only.  But  the  theory  of  the  condemna- 
*2^5^^'"  tion  is  that  the  easement  is  to  be  a  perpetual  right, 
mmhml        and  the  determination  of  all  the  previous  cases  in 

this  state  has  been  based  upon  the  idea  that  there 
must  be  compensation  in  the  full  value  of  the  land  actually 
condemned.  The  company  has  the  right  to  the  exclusive  oc- 
cupancy of  the  land  condemned  when  it  is  necessary  to  the 
proper  operation  of  the  road,  and  the  presumption  is  that  it 
needs  and  intends  to  use  all  it  takes,  leaving  nothing  of  ap- 

Sreciable  value  to  the  owner.  Clayton  v.  Qiicago,  C.  &  D. 
L  Co.,  67  Iowa,  238 ;  Hollingsworth  v.  Des  Moines  &  St.  L. 
R.  Co.,  63  Iowa,  443,  17  Am,  &  Eng.  R.  Cas.  113,  The  com- 
pany's remedy  in  such  cases  is  to  condemn  less, 

4.  It  is  insisted  that  the  court  erred  in  permitting  witnesses 
to  state  to  what  extent,  in  their  judgment,  the  lantT  had  been 

damaged.  Opinions  as  to  the  amount  of  indem- 
"''""•*"  nity  one  should  receive  lor  an  injury  are  not  ad- 
■xtcator  missiDie,  except  m  cases  where  the  amount  iscapa- 
iaM$gt.         ble  of  being  reached  by  computation.   Little  Rock, 

M.  R.  &  T.  R.  Co.  V.  Haynes,  47  Ark.  497.  The  class 
of  cases  under  consideration  comes  within  the  exception. 
Opinions  are  confessedly  admissible  to  prove  the  value  of  the 
land  in  question  before  and  after  the  construction  of  the  rail- 
way, but  the  extent  of  the  injury  is  the  difference  between 
these  values,  and  that  difference  is  the  result  reached  by  the 
answer  to  the  single  question,  what  damage  has  the  land  sus- 
tained? It  is  only  a  question  whether  the  witness  or  the 
jury  shall  perform  the  mental  process  of  subtraction,  and 
that  can  be  of  no  juridical  importance  so  long  as  the  witness 
is  required  to  show  in  advance  such  knowledge  of  the  facts 
as  to  satisfy  the  judge  that  his  opinion  may  be  of  value,  and 
may  be  made  to  disclose  the  facts  upon  which  it  is  based. 
Texas  &  St.  L.  R.  Co.  v.  Kirby,  44  Ark.  103;  Lewis,  Em.  Dom. 
g  436,  and  cases  cited. 

g.  It  is  argued  that  the  judgment  should  be  reversed  be- 
cause the  land-owner's  counsel  made  an  effort  to  put  in  evi- 
dence an  offer  of  compromise  which  he  stated  had  been  made 
by  the  company,  following  it  with  a  statement  in  the  jury's 
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hearing  of  the  details  of  the  time,  manner,  and  amount  of  the 
offer.  The  appellant  does  not  appear  to  have  made 
any  attempt  to  check  or  prevent  the  objection,  '"^'^^i,  ' 
able  statement,  nor  does  it  appear  that  it  v/ould  L^oft,™^ 
have  been  impracticable  to  do  so.  The  court, 
without  waiting  to  be  moved,  rejected  the  offpr,  and  the  com- 
pan3r  made  its  first  effort  to  repair  the  supposed  injury  by 
moving  for  a  new  trial  on  that  ground,  after  the  issue  was 
determined  against  it.  It  was  its  duty  to  act  promptly,  not- 
withstanding the  offer  of  incompetent  evidence,  and  the 
statement  made  in  connection  with  it  may  have  been  a  repre- 
hensible effort  to  influence  the  jury  illegally  ;  and  if  it  could 
have  prevented  it,  and  did  not,  it  is  not  ]n  an  attitude  to  com- 
plain. Little  Rock  &  F.  S.  R.  Co.  v.  Cavenesse,  48  Ark.  106; 
Green  v.  State,  38  Ark.  319.  The  court  was  not  asked  to 
make  any  ruling  in  that  behalf,  and  cannot  be  said  to  have 
committed  error.  Judgments  are  reversed,  not  as  a  punish- 
ment to  the  prevailing  party,  but  because  of  error  prejudicial 
to  the  opposing  party  in  regard  to  which  he  himself  is  not  at 
{ault 

6.  It  is  argued  that  the  damages  are  excessive.     But  the 
verdict  is  sustained  by  competent  proof,  and  was  satisfactory 
to  the  circuit  judge,  whose  provmce  it  was  to 
check  the  jury,  if  they  went  beyond  the  bounds  of  JiJ!!!!!^ 
reason,  by  granting  a  new  trial  or  causing  a  remit- 
titur to  be  entered,  notwithstanding  the  verdict  might  tech- 
nically be  justified  by  evidence.    The  same  principles  obtain 
in  these  statutory  proceedings  as  in  common  law  suits  in  re- 
gard to  new  trials.     When  the  verdict  is  sustained  by  compe- 
tent evidence,  we  do  not  interfere.     Other  objections  to  tne 
tudgment  are  urged,  but  they  fall  within  rules  well  settled 
ly  thiscourt,  or  are  clearly  not  prejudicial,  and  need  not  be 
discussed.    Affirmed. 

Emlnsnt  Domain — Elament*  of  Damage! — Frightening  Teams> — The  lia- 
bility of  teams  to  be  frightened  by  the  construction  and  operation  of  the 
railroad  through  the  lands,  does  not  of  itself  constitute  any  basis  for  spe- 
cial compensation.  Atchison  &  D.  R.Co.'Z'.  Lyon  (Kan.),  5  Am.  &  Eng.  R. 
Cas.  29S :  Presbrey  v.  Old  Colony  &  N.  R.  Co,,  103  Mass.  I.  See  also  Mc- 
Reynotds  v.  Burlington  &  O.  R.  R.  Co.  106  III,  1 52.  But  the  principle  of 
these  decisions  may  not  apply  when  the  construction  or  the  use  of  the  rail- 
road is  such  as  to  cause  an  actual  obstruction  to  the  occupation  of  the  land, 
or  interruption  of  the  business  to  which  it  is  appropriated.  PresbrCT  v. 
Old  Colony  &  N.  R.  Co..  103  Mass.  I,  6.  Accordingly,  it  has  been  held 
that  the  fact  that  the  construction  of  the  road  tendedto  decrease  the  busi- 
ness of  a  mill,  by  making  it  unsafe  to  drive  horses  near  it,  and  dangerous 
and  inconvenient  forpersons  going  to  and  from  it,  is  a  legitimate  item  of 
damages.    Western  Penna.  R.  Co,  v.  Hill,  56  Pa.  St.  460. 

In  Wisconsin,  it  is  held  that  a  witness,  who  is  qualified  to  give  an  opin- 
ion as  to  the  value  of  the  farm  before  and  after  the  construction  of  the  rail- 
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rood,  may.  in  stating  the  reasons  for  tlie  diminution  of  value,  state  that  it- 
was  caused,  in  part  at  least,  by  the  liability  of  horses  to  be  frightened. 
Snydcrf.  Western  Union  R.  Co..  25  Wis.  60, 69;  Parks 2-.  WisconSn  Cent. 
R.  Co..  33  Wis.  413,  421 ;  Hutchinson  v.  Chicago  &  N.  W.  R.  Co.,  37  Wis. 
S82,6io;  s.  c,4i  Wis.  541.  SSS;  Wooster  *.  Sugar  Riv.  Val.  R.  Co.  ^Wis.). 
10  Am.  &  Eng.  R.  Cas.  499.  But  no  damages  are  to  be  allowed  for  mcon- 
venience  from  this  cause,  the  question  always  being  how  much  the  market 
value  has  been  diminished  by  the  construction  of  the  road.  Weyci  v. 
Chicago.  W.  &  N.  R.  Co.,  68  Wis.  180,  183.  The  testimony,  accortfingly. 
is  not  to  be  considered  as  evidence  to  assess  damages  upon,  but  only  as  a 
means  by  which  the  jury  can  estimate  the  value  oithe  evidence  of  depre- 
ciated value.     Hutchinson  v.  Chicago  &  N.  W.  R.  Co.,  37  Wis.  582.  610. 

8am»— Maaiur*  of  Damagaa  Wh«n  Only  ftn  EaMment  !■  Condemned,— See 
Clayton  v.  Chicago,  I.  &  D.  R.  Co.,  67  Iowa,  238 ;  Hollingswortb  v.  De» 
Momes&  St.  L.  R.  Co.  (Iowa).  17  Am.  &  Eng.  R.  Cas.  113;  Cummins  v. 
Des  Moines  &  St.  L.  R.  Co.  (Iowa).  17  /6.  86,  91 :  Robbins  v.  St.  Paul,  S. 
&  T.  F.  R.  Co.,  22  Minn.  286. 

Same — Damogas — Compatency  of  Opinion  Evidence — Farmerai — Farmers 
who  reside  in  the  vicinity  of  a  farm,  and  are  familiar  with  it,  and  know  its 
capacities,  and  testify  that  they  know  its  value,  are  competent  to  give  their 
opmions  as  to  its  value,  though  they  know  of  no  sale  of  any  farm  in  that 
vicinity.     Kansas  City  &  S.  W.  R.  Co.  v.  Baird,  Kan.  Sup.  Ct.,  April  J,  1889, 


pasture  and  cattle  corrals  are  injured,  but  not  destroyed,  by  the  right  of 
way,  it  is  improper  for  a  witness  to  give  his  estimate  01  the  amount  01  dam- 
ages thereto.    He  should  have  described  how  they  were  injured,  and  their 


value  immediately  before  they  were  injured  and  immediately  after.  Otta- 
wa, O.  C.  &  C.  G,  R.  Co.  V.  Adolph,  Kan.  Sup.  Ct.,  May  10,  i88g. 

Same — Damages — Opinion  Evidence  aato  Depreolation  in  Valuer~In con- 
demnation proceedings,  a  witness  who  could  not  testify  as  to  the  value  of 
the  land  was  permittwl  to  testify  that  the  land  was  worth  one-third  less 
after  the  appropriation  of  the  right  of  way  than  it  was  before,  //f/d,  that 
such  is  not  a  proper  way  for  the  provii^  of  damages,  but,  as  the  amount  of 
damases  awarded  by  the  jury  in  the  present  case  was  incontestably  proved 
by  other  witnesses,  the  error,  if  error,  was  immaterial.  Chic^o,  K.  &  W. 
R.  Co.  V.  Dill,  Kan.  Sup.  Ct.,  June  7.  1889. 

8ame-^Dam ages— Value  of  Stone  In  Quarry  Land*, — In  proceedings  b> 
condemn  a  right  of  way  over  lands  suitable  for  quarry  purposes,  the  jur^f 
are  properly  mstructed  that  "all  the  testimony  from  any  part  of  plaintiffs' 
witnesses  who  spoke  of  valuing  the  stone  underlying  the  railroad  must  be 
disregarded  by  the  jury,  and  the  testimony  of  these  witnesses  must  be  tak- 
en, not  as  to  the  stone,  •  ♦  *  but  what  was  the  true  market  value,  and, 
if  their  market  value  that  they  testify  to  has  reference  to  the  stone  which 
underlies  the  railroad,  and  making  that  a  special  part  of  the  difference  in 
the  market  value, that  mustbe  disregarded."  Reading&  P.  R.Co.f.Bal- 
shasar.  Pa.  Sup.  Ct.,  April  29,  1889. 

Same — Method  of  Arriving  at  Ertimate  of  Damages — Second  Trial. — Upon 
the  first  trial  of  proceedings  to  condemn  lands,  witnesses  called  by  the  own- 
er were  allowed  to  estimate  the  damages  to  lands  suitable  for  quarry  pur- 
poses by  calculating  the  number  of  tons  of  stone  under  the  surface,  and 
multiplying  it  by  an  estimated  price  per  ton.  Upon  appeal  it  was  held  to 
be  erroneous  to  allow  the  admission  of  this  testimony.  On  the  second 
trial  the  witnesses  estimated  the  damages  at  the  same  amount,  //e/t^  that 
they  might  be  askod  on  a  cross-examination  if  they  had  not,  by  a  new  ar- 
rangement of  the  items  and  elements  of  the  damage,  arrived  at  the  same 
total  as  before,  although  by  a  different  process,  and  whether  they  had  not 
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done  so  in  consequence  ot  the  decision  of  the  appellate  court.    Reading  & 
P.  R.  Co.  V.  Balshasar.  Pa.  Sup.  Ct.,  April  29.  1889. 

Sama^Evidenoe — Admlwibility  of  Map  Showing  ImprovemenU. — In  cer- 
tain condemnation  proceedings,  instituted  by  a  railroad  company  to  pro- 
cure a  right  of  way,  the  trial  court  permitted  the  owner  of  the  land,  while 
testifying  as  a  witness  in  his  own  behalf,  to  introduce  in  evidence  asapart 
of  his  testimony  a  certain  map  or  diagram  drawn  by  himself  showing  the 
location  of  his  various  improvements  on  the  land,  his  house,  bam,  orchard, 
meadow,  cultivated  land,  etc.,  and  the  relative  location  of  the  railroad  over 
the  land  with  respect  to  these  improvements,  and  also  permitted  the  wit- 
ness to  refer  to  this  map  or  diagram  in  his  testimony,  /feid,  not  error. 
Chicago.  K.  &  W.  R.  Co.  -v.  Dill,  Kan.  Sup.  Cl..  June  7.  1889. 

Same — Cvldenca— Aj;r«Bment  to  ConvajF  Right  of  Way.— Where  the  hus- 
band and  wife  are  plajntifis  in  an  action  a^inst  a  railroad  company,  asking  for 
damagesoccasionedbyappropriating^ari^ht  of  way  through  their  farm,  occu- 
pied as  their  homest^d,  the  title  bemg  in  the  wife ;  and  the  husband  was  a 
witness,  giving  testimony  showing  the  damage  to  thefarm  from  the  appro- 
priation of  the  ri^ht  of  way ;  and  nis  attention  was  directed  to  an  instru- 
ment signed  by  him,  which  was  intended  to  have  conveyed  their  right  of  way 
tothecompany  for  a  sum  much  less  than  the  amount  he  testified  the  fann 
had  been  damaged,  and  to  a  statement  that  he  wished  the  company  would 
pay  the  sum  named  for  the  right  of  way,  — both  the  instrument  and  state- 
ment should  have  been  admitted  in  evidence.  Ottawa,  O.  C.  &  C  G.  R. 
Co.  V.  Adolph.  Kan.  Sup.  Ct..  May  10,  1889. 

Bknio — Evidenca — Lease  of  Quarry — Testimony  In  Robuttal. — In  condem- 
nation proceeding,  whereoneof  plamtifl's  witnesses  testifies  on  cross-exam- 
ination that  a  third  person  was  operating  a  quarry  on  the  Eand,  at  the  time 
when  the  railroad  was  located,  under  a  lease,  plaintiS  may  show  that  the 
lease  included  but  a  small  part  of  the  quarry,  and  that  such  mrt  was  not 
affected  by  the  railroad.  Reading  &  P.  R.  Co.  v.  Balshasar,  Pa.  Sup.  Cu 
April  29,  1 889. 

Same — Benefits — Evidence  of  Reduction  of  Freights, — In  proceedingsto 
assess  damages  for  quarry  lands  taken  by  a  railroad,  the  question  whether 
the  railroacTwas  or  was  not  an  advantage  to  the  owner  of  the  quar- 
ries in  that  it  furnished  an  additional  means  of  transportation,  may 
properly  be  considered  by  the  jury,  but  the  plaintiS  cannot  show  that  the 
produce  of  the  quarry  had  previously  been  shipped  by  another  line  and 
that  the  market  therefor  was  situated  on  such  line.  If.  however,  such  evi- 
dence should  be  admitted,  the  company  may  prove  that  the  freights  have 
been  reduced  in  consequence  of  the  construction  of  its  road.  Reading  A 
P.  R.  Co.  V.  Balshasar.  Pa.  Sup.  Ct.,  April  29,  1889. 

Same — Damagee — Expense  of  Farm  Crotilngs. — When  the  jury,  by  con- 
sent of  the  parties  and  permission  of  the  court,  have  viewed  the  premises, 
they  may  consider  the  probable  expense  of  constructing  and  maintaining 
farm  crossings,  although  no  evidence  of  their  necessity  was  introduced. 
Kansas  City  &  S.  W.  R.  Co.  v.  Baird,  Kan.  Sup.  Ct.,  April  5,  1889. 

Same — Damogei — Interest  from  Time  of  Takings- Interest  upon  the  dam- 
ages from  the  time  of  entry  upon  the  lands  to  the  trial  of  the  proceedings 
is  not  recoverable,  but  the  lapse  of  time  may  be  properly  considered  m 
the  juiy  in  determining  the  amount  of  compensation.  Reading  &  P.  R. 
Co.  V.  Balshasar  Pa,  Sup.  Ct.,  April  39,  1889. 

Same — Findings  of  Jury. — Where  there  has  been  detailed  evidence  aa  to 
the  value  of  certain  property  injured  or  destroyed  by  appropriating  the 
right  of  way,  and  questions  are  submitted  asking  for  the  value  of  such 
nniper^,  die  jury  should  answer  the  questions  thus  submitted.  Ottawa, 
O  C.  ft  C  G.  R.  Co.  1/.  Adolph,  Kan.  Sup.  Ct„  May  10,  1889. 
39  A.  &  E.  R.  Gas.— 10 
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Chicago,  Kansas  &  Western  R.  Co. 


{Kansas  Supreme  Court,  June  7,  1889.) 

Eminent  Domain— Ad miMlbl  11^  of  Map  of  Railroad  to  Show  Routa  and 
Land  Condamned. — The  map  filed  by  a  railroad  company  of  the  route 
on  which  it  proposes  to  build  a  railroad  is  not  the  only  evidence  which  may 
be  offered  in<a  condemnation  proceeding  to  show  the  land  condemned  for 
right  oi  way. 

8ama — Finding  as  to  Ownor — Appeal. — A  failure  of  the  condemnation 
commissioDera  to  ascertain  and  designate  the  owners  of  the  lots  or  parcels 
of  land  taken,  or  the  fact  that  they  name  the  wrong  peiKin  as  the  probable 
owner  in  their  report,  whether  it  occurs  from  ignorance  or  mistake,  will  not 
prevent  the  real  owner  of  any  lot  or  parcel  of  real  estate,  or  interest  there- 
m,  from  availing  himself  of  the  remedy  of  appeal. 

Sama— Evidence  a«  to  Title — Error.— There  being  no  actual  dispute  of  the 
appellant's  title  to  the  land,  his  testimony  that  he  was  the  owner  of  the 
same  is  not  reversible  error. 

Same—Effect  of  Appeal. — An  appeal  from  the  award  of  the  commissioners 
only  brings  up  for  revision  the  action  taken  by  the  commissioners  as  shown 
in  their  report.  Any  property  not  included  in  the  report  of  the  award  will 
not  be  affected  by  the  proceeding ;  and,  if  other  property  is  occupied  or 
used  by  the  company,  the  damages  for  the  same  is  not  a  proper  subject  of 
inquiry  upon  the  appeal. 

Error  from  District  Court,  Dickinson  County. 
Geo.  R.  Peck,  A.  A.  Hurd,  G.  W.  Hurd and  Robert  Dtmlap  for 
plaintiff  in  error. 
/.  H.  Mohan  for  defendant  in  error. 

Johnston,  J. — This  was  an  appeal  to  the  district  court  of 
Dickinson  county  from  an  awara  of  damages  for  the  appro- 
priation of  a  right  of  way  for  the  Chicago,  Kansas 
a—  itMid.  ^  Western  Railroad,  through  certain  lots  and  land 
of  Isaac  Grovier.  The  commissioners  appointed  by  the  judge 
of  the  district  court  assessed  damages  to  real  estate  described 
in  the  report  as  belonging  to  Grovier  in  the  sum  of  $2,010, 
and  for  taking  a  right  of  way  through  two  lots  described  in 
their  report  as  probably  being  owned  by  S.  H.  Simar  they 
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awarded  damages  in  the  sum  of  $155.  The  defendant,  not 
being  satisfied  with  the  award,  appealed,  and  the  two  lots 
last  named  were  mentioned  by  the  defendant  in  his  appeal- 
bond  and  in  the  transcript  which  were  filed  in  the  district 
court.  At  the  trial  which  was  had  in  the  district  court  with 
.a  jury,  Grovier  was  awarded  the  sum  of  $5,490  as  damages. 
The  railroad  company  contends  that  the  court  erred  in  the 
admission  of  testimony,  and  in  the  charge  given  to  the  jury, 

A  portion  of  Grovier's  land  through  which  the  railroad 
-was  surveyed  and  built  had  been  platted  as  an  addition  to  the 
town  of  Hope,  and  the  plat  had  been  filed  with  the 
register  of  deeds.  In  testifying,  Grovier  and  some  BTid«»e»- 
other  of  the  witnesses  used  the  plat  to  explain  their  o^w^wuT 
testimony.  Objection  was  made  to  its  use,  the  Bomj. 
plaintiff  in  error  claiming  that  the  map  of  the  com- 
pany, filed  ih  the  office  of  the  county  clerk,  was  the  best  and 
controlling  evidence  of  the  location  of  route  of  the  proposed 
railroad  and  the  land  condemned  for  right  of  way.  The  map 
■of  the  company  is  not  the  only  evidence  of  these  facts.  In- 
deed, the  map  and  profile  required  by  §  48  of  the  act  concern- 
ing corporations  are  no  part  of  the  condemnation  proceedings, 
and  m^  not  be  filed  at  the  time  when  such  proceedings  are 
had.  They  are  required  to  be  made  and  filed  before  the  con- 
struction of  the  railroad  is  begun,  but  not  before  the  right  of 
way  is  obtained.  Missouri  River,  F.  S.  &  G.  R.  Co.  i/.  Shep- 
ara,  9  Kan,  647.  Whatever  view  might  be  taken  of  this 
testimony,  there  is  nothing  in  the  objection  of  the  railroad 
company,  for  the  reason  tnat  there  was  no  real  controversy 
between  the  parties  in  respect  to  the  location  of  the  railroad, 
or  of  the  land  appropriated  for  right  of  way.  The  correct- 
ness of  the  map  used,  which  was  me  official  one  filed  in  the 
office  of  the  register  of  deeds,  was  not  questioned,  and  it  was 
only  used  for  the  purpose  of  explaining  and  making  clear  the 
testimony  given  by  the  witnesses. 

It  is  further  claimed  that  as  lots  10  and  11,  in  block  i,  were 
designated  in  the  report  of  the  commissioners  as  the  property 
of  Simar,  Grovier  is  thereby  precluded  from  taking 
an  appeal  from  the  award  made  for  their  appropn-  *«»^  '■r 
ation.    The  mere  act  of  the  commissioners  in  des-  u.i*.'"''"' 
ig^ating  who  are  the  probable  owners  of  the  land 
which  they  condemn  can  have  no  such  effect.     Under  our 
statute,  the  owners  are  not  made  parties  to  the  condemnation 
proceeding  by  name,  nor  are  they  served  with  personal  notice. 
The  notice  is  given  by  publication,  and  in  that  notice  the 
names  of  the  owners  are  not  required  to  be  given.     Missouri 
River,  F.  S.  &  G.  R.  Co.  v.  Shepard,  supra.    When  that  pub- 
lication is  made,  all  owners  whose  lands  may  be  condemned 
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must  take  notice,  and,  if  dissatisfied  with  the  award  when  it 
is  made,  they  can,  and  to  protect  their  interest  should,  take 
an  appeal,  regardless  of  whether  or  not  they  are  designated  as 
owners  in  the  report.  It  is  the  duty  of  the  commissioners, 
so  far  as  possible,  to  ascertain  the  names  of  the  owners  of 
each  tract  or  lot  of  land  condemned,  and  so  describe  them  in 
the  report  which  they  make ;  or,  if  a  lot  or  tract  belongs  to 
different  owners,  they  should  appraise  the  value  and  assess 
the  damage  of  each  of  such  owner's  interest.  If  they  are  un- 
able to  learn  the  names  of  the  owners  of  each  lot  or  tract,  or 
the  names  of  the  owners  of  each  interest  in  the  same,  they 
should  so  state  in  their  report.  The  failure  of  the  commis- 
sioners, however,  to  ascertain  and  designate  the  owners, 
whether  it  occurs  from  ignorance,  inadvertence,  or  inability. 
will  not  prevent  the  real  owner  of  any  parcel  of  real  estate, 
or  interest  in  the  same,  from  availing  himself  of  the  remedy 
of  appeal.  In  the  present  case,  through  a  mistake,  Simar 
was  designated  in  the  report  as  the  "  probable  name  of  owner" 
of  lots  lo  and  1 1,  in  block  i,  when,  as  a  matter  of  fact,  he  had 
no  interest  whatever  in  them.  Grovier  was  the  exclusive 
owner  of  the  lots,  and  took  an  appeal  from  the  award  made 
for  their  appropriation  by  specifically  mentioning  them  in 
the  appeal-bond  which  he  filed. ' 

Some  objection  is  made  to  the  testimony  given  by  Grovier 
that  he  was  the  owner  of  these  lots.  If  there  had  been  an 
actual  dispute  as  to  the  title,  more  strictness  of 
proof  would  have  been  necessary,  but  no  such  dis- 
pute exists.  The  lots  formed  a  part  of  an  addition 
to  the  town  of  Hope,  which  all  agree  had  been  platted  by 
Grovier,  as  owner,  and  the  plat  of  the  same  had  been  filed  in 
the  office  of  the  register  of  deeds ;  and  this  was  prima  facie  evi- 
dence of  ownership.  Central  Branch  U.  P.  R.  Co.  v.  Andrews, 
41  Kan.  — .  The  evidence  was  that  he  had  never  sold  the  lots, 
and  no  testimony  disputing  his  ownership  was  offered.  Under 
the  circumstances,  the  statement  that  he  was  the  owner  of 
the  lots  is  not  a  good  ground  of  complaint. 

Testimony  was  offered  of  damage  to  lands  no  part  of  which 
was  taken  for  the  right  of  way,  and  the  court  reserved  the 
question  of  its  admissibility  upon  a  motion  to  strike 
lMdn<»-  qijc^  ajid  finally  excluded  the  testimony  entirely, 
•aioiiSuMi.  ^"  charging  the  jury  the  court  started  to  instruct 
as  to  the  liability  of  the  company  for  injury  to  such 
lots  by  the  appropriation  of  other  lots,  but  finally  concluded 
that  tne  question  was  not  in  the  case,  and  expressly  directed 
the  jury  not  to  take  into  consideration  any  damage  done  to 
lots  not  touched  by  the  railroad.  The  railroad  company  has 
no  reason  to  complain  of  these  rulings. 
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There  was  testimony  admitted,  however,  which  was  incotn- 
■patent  and  prejudicial.  Over  the  objection  of  the  plaintiff  in 
error,  witnesses  were  allowed  to  state  that  portions 
of  lots  8  and  12,  in  block  i,  were  appropriated  for  ^fT!"*"?!^ 
right  of  way,  and  they  also  gave  the  value  of  the  Jrt^tTn.- 
same,  and  damages  for  the  appropriation  of  these  riaiiw- 
are  doubtless  included  in  the  verdict.  From  the 
report  of  the  commissioners,  which  is  included  in  the  record, 
neither  of  these  lots  was  condemned,  or  intended  to  be  ap- 
propriated, by  these  proceedings.  No  mention  is  made  of 
cither  in  the  report  nor  in  the  appeal-bond.  The  appeal  is 
from  the  decision  or  award  made  by  the  commissioners,  and 
the  trial  of  the  appeal  is  only  a  revision  of  the  action  that 
the  commissioners  have  taken.  They  only  condemn  such 
property  as  the  party  initiating  the  proceedings  desires  shall 
De  condemned,  and  points  out  to  them  for  that  purpose,  and 
their  report  is  the  only  evidence  of  the  action  they  take.  It 
is  important  to  both  the  owner  and  the  railroad  company 
that  the  property  taken  by  the  condemnation  proceedings 
should  be  clearly  defined  and  known,  and  hence  the  report 
of  the  commissioners  must  state  fully  and  precisely  the  ex- 
tent of  the  appropriation.  Any  property  not  included  in  the 
report  will  not  be  aSected  by  tne  proceeding.  An  award  is 
made  as  to  each  distinct  lot  or  quarter  section  of  land,  and, 
if  several  lots  or  tracts  are  owned  by  the  same  person,  he 
may  appeal  from  an  award  on  one  lot  or  tract,  and  allow 
that  made  as  to  others  to  stand  undisturbed.  This  could  be 
accomplished  by  the  appeal-bond  which  he  executes,  and  the 
pleadings  whicn  he  may  file  after  the  appeal  is  taken ;  but 
m  this  case  the  property  m  question  was  not  included  in  either 
the  report  or  appeal-bond,  and  was  therefore  not  the  subject 
of  inquiry  on  this  appeal.  In  Reisner  v.  Atchison  U.  D.  & 
R.  Co.,  27  Kan.  389;  10  Am.  &  Eng.  R.  Cas.  155,  it  is  said : 
"  The  appeal  was  from  the  determination  of  the  commission- 
ers as  to  the  value  of  the  land  taken,  and  for  all  other  dam- 
ages connected  with  the  appropriation  of  the  portion  of  the 
lot  so  condemned.  Beyond  the  limit  of  what  was  condemned, 
the  company  had  no  right  whatever,  and,  if  it  has  used  other 
portions  of  the  lot  of  plaintifl,  it  is  not  a  matter  of  inquiry 
upon  an  appeal  from  the  condemnation.  If  the  company  has 
taken  possession  of  any  part  of  the  lot  beyond  that  which 
has  been  condemned,  it  is  a  trespasser  thereon,  and  an  action 
of  ejectment  may  be  prosecuted  for  its  recovery,  or  an  action 
for  damages  may  be  maintained  for  all  wrongful  acts  done 
outside  of  the  right  of  way  acquired  by  the  condemnation." 
See,  also,  State  v.  Armell,  8  Kan.  288.  If  the  lots  in  question 
were  actually  condemned,  but  inadvertently  omitted  from 
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the  transcript  of  the  report  filed  in  the  court,  or  inadvert- 
ently omitted  from  the  appeal-bond,  the  defect  could  have 
been  cured  by  amendment  or  the  filing  of  a  pleading,  but,  if 
there  was  such  omission,  no  correction  was  made.  In  the 
state  in  which  we  find  the  record,  the  appropriation  of  these 
lots  was  not  in  issue,  and  the  testimony  concerning  their  ap- 
propriation was  unwarranted.  The  special  findings  of  the 
'  jury  show  that  damages  were  allowed  for  the  taking  of  the 
lots  which  were  not  involved  in  this  appeal,  but  it  is  impos- 
sible to  ascertain  therefrom  the  amount  awarded  for  the 
appropriation  of  such  lots,  and  hence  there  must  be  a  reversal. 
The  other  matters  complained  of  require  no  attention.  The 
cause  will  be  remanded  for  a  new  trial.  AH  the  justices 
concurring. 


Chicago,  Santa  Fe  &  CiVUFORNiA  R.  Co. 


{Illimis  Supreme  Court,  November  15,  1888.) 

Eminent  Domain — Finding  u  to  Tltl»— W«l«r  of  Objection.— Where ade- 
cree  in  condemnation  proceedings  lias  been  entered  determining  the  title 
of  the  defendant  or  cross-petitioner  to  the  property  to  be  condemned  be- 
fore submitting  to  the  jury  the  questionof  compensation,  an  objection  that 
it  waa  for  the  jury  to  determine  whether  or  not  easements  and  privileges 
claimed  to  have  been  appurtenant  to  the  lands  were  actually  owned  by  the 
defendant  and  used  by  him  in  connection  witli  his  business,  is  waived  by  a 
failure  to  insist  upon  it  in  the  trial  court. 

Deed — Conveyance  of  Right  of  Way  over  Adjoining  Premiset.— Where  the 
owner  of  a  lot,  in  the  conveyance  of  the  north  half  of  the  same,  expressly 
reserves  the  right  of  way  over  said  half  to  and  from  the  south  half,  and  a 
subsequent  convevance  contains  the  same  reservation,  a  person  acquiring 
title  to  the  south  half  by  deeds  which  conveyed  it  "with  all  the  heredita- 


5  and  appurtenances  thereunto  belonging  and  in  any  wise  appertain- 
ing" acquires  title  to  the  right  of  way  over  the  north  half. 
Same—Property  Owned  in  Common — Conveyanee.— Where  theownersir 


severalty  of  the  north  and  south  halves  of  a  lot  make  an  agreement  which 
is  recorded,  and  which  recites  that  the  owner  of  the  north  half  had  bought 
an  undivided  half  oi  certain  scales;  that  both  owners  should  pay.  for  and 
keep  in  repair,  a  switch  leading  to  the  lot.  constructed  by  the  railroad  com- 
pany, and  it  is  agreed  that  the  scales  should  be  owned  and  used  jointly. 
a.  conveyance  to  the  subsequent  grantee  of  the  south  half  of  the  lot  to- 
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gether  with  an  undivided  haJf  of  the  scales  and  also  of  the  interest  of  the 
grantor  in  and  to  the  switch,  is  sufficient  to  vest  the  grantee  with  the  gran- 
tor's title  to  the  scales  and  switch. 

EminsRt  Domain — AppurtsnancM  on  Adjoining  Land* — Right  to  Cotnpsn- 
utlon. — The  owner  of  a  lot  who  carried  on  a  coal  business  on  the  south 
half  of  it,  conveyed  the  north  half  by  a  deed  reserving  a  coal  office  located 
on  the  north  half  and  used  in  connection  with  his  business.  The  coal  ot- 
6<^  was  used  by  the  owner  of  the  business  and  the  subsequent  grantee  of 
the  south  half  of  the  lot  for  more  than  20  years  in  connection  with  the 
business,  /iefd.  that  the  grantee  of  the  south  half  of  the  lot  had  such  an 
interest  in  the  coal  office  as  entitled  hiiu  to  compensation  upon  its  being 
appropriated  by  a  railroad  company. 

Same— Dam «cM— Interest  in  Weighing  Machine  and  Switch  Traclt. — 
Where  the  owner  of  land  has  an  undivided  interest  in  scales  and  a  switch 
tracic,  and  owns  a  coal  office,  all  situated  upon  adjoining  lands  not  owned 
by  him,  and  used  by  him  in  connection  with  his  businessk  his  interest  in 
such  scales,  switch  track  and  coal  office  must  be  taken  into  consideration 
by  the  jury  in  assessing  damages. 

Appeal  from  Circuit  Court,  Will  County. 

Petition  by  the  Chicaeo,  Santa  Fe  &  California  R.  Co.  for 
condemnation  of  the  ri^t  of  way  across  lands  belongii^  to 
Hugh  Ward.  The  petitioner  appeals  from  the  award  01  the 
jury. 

Haley  &■  ff Dottnell {Wuliams  &  Thompson  of  counsel)  for  af>- 
pellant. 

Benjamin  Olin  and  j.  S.  Reynolds  for  appellee, 

Magruder,  J. — This  is  a  proceeding  for  condemnation  b^ 
gun  by  the  appellant  company  by  the  filing  of  its  petition  in 
vacation  on  March  30,  1 888,  in  the  circuit  court  of  ^j^  wmm. 
Will  county,  making  the  appellee  and  many  other 
persons  defendants,  and  seeking  to  condemn  a  large  number 
of  separate  pieces  of  real  estate.  Among  these  pieces  the  pe- 
tition describes  the  south  half  of  lot  4  of  H.  A.  Gardner's 
subdivision,  etc.,  in  Joliet,  Will  county,  and  alleges  that  the 
appellee,  Hugh  Ward,  is  the  owner  thereof.  Ward  moved 
for  a  separate  trial,  and,  after  leave  granted,  filed  a  cross- 
petition.  His  cross-petition  avers  that  he  is  the  owner  of  the 
south  half  of  said  lot  4,  and  that  he  also  owns  a  valuable  interest 
in  the  north  half  of  said  lot;  that  he  also  owns  the  privileges, 
appurtenances,  and  rights  of  way  hereinafter  mentioned ;  tnat 
for  more  than  1 5  years  he  has  been  engaged  in  the  coal  busi- 
ness on  lot  4 ;  that  said  business  is  and  has  been  very  valua- 
ble and  proAtable ;  that  lot  4  has  a  special  value  as  a  business 
location  for  a  coal  dealer;  that  his  property  in  and  appurte- 
nant to  lot  4  and  sought  to  be  condemned  is  of  the  value  of ' 
$4,500;  that  the  damage  to  his  business  will  exceed  $i,SOO, 
etc.  On  motion,  the  court  directed  that  the  several  pieces 
of  property  should  be  divided  into  four  groups,  and  that  a 
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separate  jury  shoirfd  be  impaneled  to  try  the  questions  to  be 
suDmittea  to  a  jury  in  connection  with  each  group.  By  an 
order  entered  without  objection,  the  circuit  judge  directed 
that  the  south  half  of  lot  4,  and  certain  other  property  of  other 
defendants,  should  be  assigned  to  the  fourth  group,  and  that 
the  questions  in  relation  thereto  should  be  submitted  for  trial 
to  the  fourth  jury.  Before  the  juries  vcre  impaneled,  the 
court  below  heard  preliminary  proof  as  to  title,  and  entered 
preliminary  orders  finding  that  certain  defendants  wereown- 
ers  of  certain  pieces  of  property.  On  June  6,  1888,  a  prelim- 
inary order  or  decree  was  entered  in  reference  to  the  south 
half  of  lot  4,  belonging  to  appellee  and  being  the  only  prop- 
erty involved  in  this  appeal.  By  the  terms  of  this  prelimina- 
ry order  it  was  found  that  Ward  was  the  owner  of^the  south 
half  of  lot  4,  subject  to  right  of  way  over  the  same  "  which  is 
appurtenant  to  tne  north  naif  of  said  lot,  and  held  and  enjoyed 
by  the  owner  thereof;"  that  Ward  owds  and  enjoys  as  ap- 
purtenant to  said  south  half — (1)  a  right  of  way  over  and 
across  the  north  half  of  lot  4  to  the  south  half  thereof  and 
back  again  for  teams  and  men ;  (2)  a  coal  office  on  the  north 
half  of  the  lot  used  in  connection  with  his  business  on  the 
south  half;  (3)  an  undivided  one-half  of  a  Fairbanks  scales  lo- 
cated on  said  north  half  and  on  Fourth  avenue  immediately 
north  of  said  lot;  (4)  an  undivided  one-half  of  a  switch  track 
in  an  alley  18  feet  wide  on  the  west  side  of  lot  4,  which  switch 
track,  connecting  at  the  south  with  the  Chicago  &  Alton 
Railroad  track,  and  running  close  to  the  west  hne  of  lot  4 
northward,  and  across  and  north  of  Fourth  avenue,  was  for- 
merly built  and  paid  for, — one-half  by  the  then  owner  of  the 
south  half  of  the  lot,  and  one-half  by  the  then  owner  of  the 
DOrtii  half  thereof, — for  the  convenience  of  business  upon  the 
lot,  and  under  an  agreement  duly  recorded  in  Will  county 
between  the  said  owners  ;  that  the  said  scales  and  side  track 
should  be  used  jointly ;  that  the  undivided  one-half  of  said 
scales  and  switch  track  have  been  conveyed  with  the  south 
half  of  the  lot  and  as  appurtenant  the'reto  in  all  subsequent 
conveyances,  and  the  switch  track  has  been  kept  in  repair 
jointly  by  the  said  owners ;  that  the  rights  above  specified, 
with  the  said  alley  18  feet  wide,  and  another  alley  14  feet 
wide  on  the  south  end  of  lot  4,  used  by  Ward  in  connection 
with  the  south  half  thereof,  have  all  been  enjoyed  and  used  by 
Ward  and  his  grantors  of  said  south  half  in  their  business, 
.  carried  on  on  said  south  half,  for  more  than  20  years,  etc. 
Afterwards,  on  June  11,  1888,  the  case  was  submitted  to  the 
jury,  who  returned  a  verdict  of  $2,500,  to  be  paid  by  the  pe- 
titioner to  the  owner  of  the  south  half  of  lot  4,  subject  to  the 
right  of  way  over  the  same  appurtenant  to  the  north  half. 
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with  the  rights,  privileges,,  and  appurtenances  aforesaid,  as 
the  first  just  compensation  for  taking  the  same.  From  the 
judgment  rendered  upon  this  verdict,  the  present  appeal  is 
prosecuted. 

The  first  error  assigned  by  appellant  has  relation  to  the 
preliminary  order  entered  by  the  trial  court.  It  is  claimed 
that  the  court  has  no  power,  in  a  condemnation 
proceeding;,  to  enter  a  decree  determiningthe  title  Fmrerer 
of  the  defendant  or  cross-petitioner  to  the  prop-  *"^'°'y 
erty  to  be  condemned,  before  submitting  to  the  '!w^,trof 
jury  the  question  of  the  compensation  to  be  paid  ohjMtioa. 
for  taking  the  property.  It  is  especially  insisted 
that  in  this  case  it  is  for  the  jury  to  determine 'whether  or 
not  the  easements  and  other  rights  and  privileges  claimed 
to  have  been  appurtenant  to  the  south  half  of  the  lot  were 
actually  owned  by  appellee,  and  used  by  him  in  connection 
with  his  business;  and  that  the  decision  of  these  matters  by 
the  court  was  an  invasion  of  the  province  of  the  jury,  and  a 
withdrawal  from  them  of  questions  of  fact  which  should  have 
been  submitted  to  their  consideration.  We  do  not  deem  it 
necessary  to  pass  upon  the  point  thus  made,  for  the  reason 
that  appellant  is  estopped  from  making  it  in  this  court  by  its 
failure  to  insist  upon  it  in  the  court  below.  It  is  always  al- 
lowable for  the  parties  in  a  civil  action  to  waive  a  jury,  and 
submit  their  case  or  any  part  of  it  to  the  court  for  decision. 
In  the  course  of  the  proceedings  below,  appellant  made  no 
objection  to  the  submission  of  these  preliminary  matters  to 
the  court;  but,  on  the  contrary',  united  with  the  appellee  in 
a  trial  of  them  before  the  judge  without  a  jury.  \Ve  find  the 
following  entry  in  the  record  :  "  And  now  again  comes  said 
petitioner  by  its  attorneys,  and  the  said  parties  interested  in 
the  property,  which,  by  a  former  order  entered  herein,  is  to 
be  submitted  to  the  fourth  jury  herein  to  be  called,  also  come, 
and  the  court  sits  and  hears  the  preliminary  proofs  offered  by 
said  several  parties."  This  entry  appears  under  date  of  May 
2g,  1888,  ana  no  objection  was  made  nor  exception  taken  by 
appellant.  After  appellee  had  introduced  his  preliminary 
proof  to  the  court,  without  objection  on  the  part  of  appellant 
that  the  court  was  hearing  such  proof  witnout  a  jury,  the 
record  then  recites  under  date  of  June  2,  1888,  that  "  the  pe- 
titioner thencoffered  in  evidence,  as  preliminary  proof  in  its 
behalf  to  the  court,  a  deed  from  H.  S.  Carpenter  to  C,  S.  F. 
and  C.  Ry.  Co.,"  etc.,  and  that  "thereupon  the  petitioner,  in 
its  preliminary  proof  to  the  court,  called  H.  S.  Carpenter, 
who  testified,  etc.  It  is  true  that  at  the  close  of  that  part  of 
the  decree  of  June  6,  1888,  which  has  reference  to  the  south 
Jialf  of  lot  4,  appears  the  following :  "  to  which  ruling  and  or- 
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der  of  the  court  the  petitioner  now  here  excepts."  •  But  this 
exception  has  reference  to  the  conclusions  reached  by  the 
court  after  hearing  the  preliminary  proofs,  and  not  to  the  fact 
that  the  court  heard  and  passed  upon  such  proofs  without  a 
jury.  The  record  shbws  that  appellant  as  well  as  appellee 
introduced  preliminary  proofs  without  objection  or  protest, 
and  that,  upon  such  introduction,  suggestions  were  made  by 
appellant's  counsel  as  well  as  by  counsel  for  the  cross-peti- 
tioner. 

It  is  next  objected  by  appellant  that  the  decree  of  June  6, 
1888,  erroneously  found  appellee  to  be  the  owner  of  the  ap- 
purtenances therein  named.  W^  think  the  evidence  sustains 
the  findings  of  the  decree. 

First.  As  to  the  right  of  way  over  the  north  half  of  the  lot. 
'Jacob  Powles,  the  original  owner  of  lot  4,  by  deed  dated  June 
24,  1867,  and  recorded  November  26,  1868,  con- 
l^kVZr!!^.  veyed  the  north  half  of  the  lot  to  Cagwin,  reciting- 
in  the  deed  that  he  "expressly  reserves  from  this 
conveyance  the  right  of  way  over  and  across  the  north  half 
of  said  lot  to  the  south  half  thereof  and  back  again,  for  teams 
and  men."  The  same  reservation  is  contained  in  all  succes- 
sive conveyances  of  the  north  half  from  Cagwin  down  to 
Carpenter,  the  grantor  of  appellant,  all  of  whicn  conveyances 
were  duly  recorded.  While  Jacob  Powles  was  in  the  use 
and  enjoyment  of  the  right  of  way  thus  reserved,  he  con- 
veyed the  south  half  of  the  lot  by  warranty  deed  dated  Feb- 
ruary 20,  1869,  to  Daniel  Powles  and  Barbaker.  The  two 
latter,  by  warranty  deeds  dated  February  22,  1870,  and  No- 
vember 29,  1871,  conveyed  the  south  half  to  appellee,  Ward, 
and  were  using  the  right  of  way  at  these  dates.  The  three 
latter  deeds  were  duly  recorded.  They  conveyed  the  south 
half  of  the  lot,  "  with  all  the  hereditaments  and  appurtenances 
thereunto  belonging  or  in  anywise  appertaining. '  This  right 
of  way  was  an  appurtenance  to  the  south  halfat  the  time  of 
these  conveyances,  and  passed  to  appellee  with  the  land. 
"Some  things  will  pass  Dy  the  conveyance  of  land  as  inci- 
dents appendant  or  appurtenant  thereto.  This  is  the  case  with 
the  right  of  way  or  other  easement  appurtenant  to  land." 
Morrison  v.  King,  62  III.  30. 

Second.  As  to  the  undivided  half  of  the  scales  and  the  switch 
track.  June  24,  1867,  Jacob  Powles,  owning  the 
ComniuMor  south  half  of  the  lot,  and  Cagwin,  owning  the 
■""'jf^  north  half  thereof,  made  an  agreement,  whicn  was 
wUiwiteh  afterwards  recorded,  in  whicn  it  was  recited  that 
tnck.  Cagwin  had  bought  an  undivided  half  of  the  scales, 

and  that  the  Chicago,  Alton  &  St,  Louis  Railroad 
Company,  was  about  to  build  a  side  track  along  the  west  side 


ty  Google 


CONDEMNATION— APPURTENANTS   TO   LANDS.  155- 

of  the  lot,  connecting  with  the  main  track  of  the  road  by 
means  of  a  switch,  for  the  convenience  of  business  on  said 
lot ;  and  it  was  thereby  agreed  that  each  should  own,  pay  for, 
and  keep  in  repair  the  undivided  half  of  said  scales  and  side 
track,  and  that  the  side  track  should  be' laid  and  maintained 
alon^  the  west  side  of  the  lot,  and  that  the  scales  should  be 
owned  and  used  jointly.  This  agreement  was  assigned  by 
Cagwin  to  his  grantee  of  the  north  half,  and  passed  by  suc- 
cessive assignments,  indorsed  on  the  contract  and  recorded, 
to  the  subsequent  owners  of  the  north  half.  The  deed  from 
Jacob  Powles  to  Barbaker,  and  Daniel  Powles,  and  the  deeds 
from  the  latter  to  Ward,  convey  the  south  half  of  the  lot, 
"  together  with  an  undivided  one-half  of  a  Fairbanks  scales, 
now  located  and  in  use  on  the  north  half  of  said  lot  4,  and 
also  the  interest  of  party  of  first  part  in  and  to  a  switch  track 
skirting  the  west  side  of  said  lot,  laid  down  *  *  »  for 
the  convenience  of  business  on  said  lot." 

Third.  As  to  the  coal  office.     The  language  of  the  prelim- 
inary order  or  decree  is  "  that  said  Hugh  Ward  also  owns- 
and  enjoys,  as  appurtenant  to  the  south  half  of  lot 
4,  and  uses  in  connection  with  his  business  carried  ^^^ 
on  thereon,  a  coal  ofiice  on  the  north  half  of  said  ' 
lot."     The  original  deed  of  June  24,  1867,  contains  this  lan- 

Kage:  "And  saving  and  reserving  also  the  coal  office  now 
:ated  on  said  north  half."  The  testimony  shows  that  ap- 
pellee owned  the  coal  office,  and  that  he  and  his  grantors  used 
it  for  more  than  20  years  in  connection  with  the  business  car- 
ried on  on  the  south  half  of  the  lot.  In  addition  to  the  doc- 
umentary evidence,  the  oral  proof  shows  that  for  more  than 
20  years  appellee  and  his  grantors  had  made  use  of  the  right 
of  way  and  the  side  track  or  switch  track  and  the  scales  and 
coat  office,  in  connection  with  the  coal  business  conducted 
on  the  south  half  of  the  lot.  Fourth  avenue  ran  along  the 
north  side  of  lot  4.  The  office  was  on  the  northeast  corner  of 
the  north  half  of  the  lot  fronting  on  Fourth  avenue.  Wagons 
and  teams  used  in  the  coal  business  passed  from  the  south 
half  across  the  north  half,  west  of  the  coal  office,  along  the 
reserved  right  of  way  to  the  scales  connected  with  the  coal 
office.  Ward  and  his  grantors  kept  the  switch  track  in  repair, 
and  used  it  jointly  with  the  owners  of  the  north  half  for  pur- 
poses connected  with  the  business.  There  is  some  evidence 
tending  to  show  that  Ward's  teams  sometimes  went,  during 
the  last  three  years,  from  the  south  half  of  the  lot  across  lot 
3  to  the  east  of  lot  4,  in  order  to  reach  the  scales  and  office ; 
but  there  was  no  abandonment  of  the  right  of  way  across  the 
north  half,  which  was  also  used. 

The  next  error  assigned  by  appellant  has  reference  to  the 
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instructions  given  to  the  jury  in  behalf  of  appellee.  Two  of 
these  instructions  are  said  to  be  erroneous  because 
««r«Mtt<»  they  tell  the  jury  that  the  righte  and  privileges 
MHtoal!!r*  sbove  mentioned  are  appurtenant  to  the  south  half 
toiudi.  of  the  lot,  and  are  property  interests  connected 

therewith  ;  and  because  they  direct  the  jury  to  take 
such  rights,  privileges,  and  appurtenances  into  consideration 
in  determining,  under  the  evidence,  the  fair  market  or  cash 
value  of  the  south  half  of  the  lot.  We  see  no  error  in  the  in- 
structions in  this  regard.  Suppose  that  a  man  owns  a  farm 
surrounded  entirely  by  farms  belonging  to  other  parties,  so 
that  he  has  no  access  to  it  except  by  passing  over  land  owned 
by  some  one  of  his  neighbors,  A  farm  thus  situated  with- 
out means  of  ingress  and  egress  might  be  almost  valueless. 
But  if  its  owner  at  the  same  time  owned  a  right  of  way  across 
a  portion  of  the  adjoining  territory,  so  that  he  could  go  to 
and  from  his  farm  at  wilt,  the  latter  would  have  a  greatly  in- 
creased'value.  Why  is  it  not  proper  to  consider  the  farm  as 
having  such  a  right  of  way  incident  to  it  in  fixing  its  value? 
So,  in  the  case  at  bar,  the  south  half  of  lot  4  is  so  located  that 
it  is  fit  only  for  a  coal  yard  or  some  similar  use.  But  its  fit- 
ness even  (or.this  purpose  depends  upon  there  being  an  office 
on  a  public  street ;  a  wagon  road  for  men  and  teams  to 
Fourth  avenue  over  the  north  half  of  the  lot ;  a  pair  of  weigh- 
ing scales  in  connection  with  the  street  and  office ;  a  railroad 
switch  or  side  track  for  shipping  in  coal  on  the  west  side  of 
the  lot.  By  itself,  the  soutn  half  of  the  lot  has  little  value ; 
with  the  privileges  thus  designated  it  does  have  a  Very  con- 
siderable value  to  its  owner  ior  the  uses  to  which  he  applied 
it.  These  privileges  do  not  constitute  other  and  outside 
property  interests  not  a  part  of  the  land  taken  by  appellant. 
They  are  appurtenant  to  the  land  taken,  and  go  with  it.  The 
instructions  do  not  compel  appellant  to  pay  for  the  coal  of- 
fice itself.  They  merely  designate  the  right  to  use  so  much 
of  the  north  half  of  the  lot  as  is  occupied  by  the  coal  office 
for  the  purposes  of  such  an  office,  in  connection  with  the  bus- 
iness carried  on  on  the  south  half.  Such  right,  as  well  as  the 
privilege  of  using  the  scales  and  switch  and  right  of  way, 
made  the  south  Tialf  valuable  to  appellee  as  a  coal  yard. 
When  appellee  takes  the  ground  embraced  within  the  nmits 
of  the  south  half  of  the  lot  it  also  takes  or  destroys  these  ap- 
purtenances. 

It  is  complained  that  the  instructions  take  from  the  jury 
certain  questions  of  fact.  But  the  questions  of  fact  referred 
to  are  only  those  which  concern  the  matter  of  title  and  the 
matter  of  mterest  in  the  appurtenances  above  mentioned.  As 
these  questions  were  settled  by  the  court  in  its  preliminary 
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order,  entered  after  a  hearing  without  a  jury  by  consent  of 
both  parties,  it  was  not  error  to  assume  the  existence  of  the 
appurtenances  in  the  instructions  to  the  jury.  The  jury  were 
merely  to  take  into  consideration  the  appurtenances,  whose 
existence  had  already  been  decided  upon  by  the  court  in  de- 
termining the  value  of  the  land.  We  perceive  no  such  error 
in  the  record  as  will  justify  a  reversal.  The  judgment  of  the 
circuit  court  is  therefore  affirmed. 

ON  PETITION  FOR  REHEARING. 

Wilkin,  J, — On  examination  of  the  petition  for  a  rehear- 
ing in  this  case,  we  were  led  to  believe  that  the  error  assigned, 
on  instructions  given  at  the  request  of  appellee,  was  entitled 
to  further  consideration,  and  to  that  end  granted  the  rehear- 
ing. The  only  ground  upon  which  a  reversal  of  the  judg- 
ment below  is  now  urged  is  that  the  trial  court  erroneously 
included  in  its  order  of  June  6,  1888,  "  a  coal-office,  an  un- 
divided one-half  of  platform  scales,  and  an  undivided  one- 
half  of  a  switch  track,  "  as  appurtenant  to  the  south  half 
of  lot  4, — the  first  two  being  located  on  the  north  half  of 
said  lot^  and  the  switch  track  on  an  alley  west  of  and  adja- 
cent to  said  lot  4;  and  ordering  that,  in  estimating  the  com- 
pensation to  be  paid  appellee,  they  should  be  considered  as 
a  part  of  said  south  half;  also  that  the  same  error  was  carried 
into  instructions  given  on  behalf  of  appellee, — the  effect  be- 
ing to  charge  appellant  with  the  value  of  the  pieces  of  prop- 
erty so  designated,  thus,  as  is  said,  adopting  an  improper 
measure  of  images,  to  the  prejudice  of  appellant.  We  are 
not  able  to  perceive,  from  the  manner  in  which  the  trial  was 
conducted  before  the  jury,  how  the  preliminary  order  of  the 
court  could  have  influenced  their  verdict. 

We  are  of  the  opinion,  however,  that  the  instructions  were 
calculated  to  lead  the  jury  to  understand  that  the 
value  of  said  property  was  a  proper  element  of  ''***^*^ 
damages  to  be  considered  by  them  m  making  their  ^J^JSmL'" 
verdict  This,  under  otherfacts  and  circumstances, 
would  doubtless  work  a  reversal  of  the  judgment  below,  but 
we  do  not  think  such  should  be  the  result  in  this  case.  In 
other  words,  we  think,  under  ail  the  evidence,  appellee  was 
justly  entitled  to  recover  of  appellant  the  value  of  the  prop- 
erty, and,  whether  that  was  accomplished  by  the  misuse  of 
the  term  "appurtenances"  or  otherwise,  is  a  matter  of  no  im- 
portance to  appellant.  We  have  already  decided  that  the 
coaloffice,  scales,  and  switch  track,  though  not  located  on 
appellee's  land,  were  his  property.  That  appellant  has  taken 
tnem  cannot,  in  the  light  of  this  evidence,*  l>e  denied.  Then 
why  should  it  not  pay  for  them?    The  record  shows  that  it 
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had  obtained  a  deed  to  the  north  half  of  lot  4  prior  to  filing 
its  petition,  though  it  was  not  recorded  until  afterwards.  On 
page  48  of  the  record  we  find  this  recital:  "Hearing  of  fui^ 
ther  preliminary  proof  on  the  part  of  the  petitioner  touching 
the  property  of^Hugh  Ward ;'  and  on  page  49  the  finding  of 
the  court  as  follows:  "And  the  court  doth  further  find^and 
adjudge  that  by  deed  from  Henry  S.  Carpenter  and  wife,  of 
date  March  16,  1888,  and  recorded  in  the  recorder's  office  of 
Will  county,  111.,  on  June  9th,  1888,  the  petitioner  herein  be- 
came the  owner  of  the  appurtenances  to  the  north  half  of 
said  lot  four,  in  said  former  order  herein  stated  or  referred 
to,  and  that  the  petitioner  has  contracted  with  said  Carpen- 
ter to  disconnect  and  remove  the  switch  track  from  the  north 
half  of  said  lot  four."  This  further  order  was  made  at  the 
instance  of  petitioner,  and  no  objection  or  exception  thereto 
appears  to  have  been  made  thereto.  Appellee,  by  his  cross- 
petition,  had  set  up  his  ownership  to  this  property.  There 
IS  nothing  whatever  in  the  record  to  show  that  appellant  at 
any  time  oSered  to  allow  appellee  to  remove  it  from  said 
north  half,  nor  that  he  was  offered  a  reasonable  opportunity 
so  to  do;  nor  is  there  any  evidence  tending  to  prove  that  the 
property  had  any  value  to  appellee  if  left  remaining  there- 
on, or  that  its  removal  was  even  practicable,  even  if  he  had 
been  allowed  to  remove  it.  When  it  is  sought  to  condemn 
private  property  for  public  use,  the  owner  is  entitled  to  just 
compensation  for  any  property  taken  or  injured,  such  com- 
pensation to  be  estimated  according  to  the  existing  condition 
of  property  at  the  time.  He  is  not  required  to  remove  build- 
ings or  other  things  attached  to  the  realty  in  order  to  lesson 
his  damages,  nor  has  a  right  to  do  so  without  the  consent  of 
the  petitioner.  True,  this  property  was  not  on  the  south  half 
■of  lot  4,  but,  appellee's  rights  thereto  being  set  up,appellant 
could  not,  after  acquiring  the  title  to  the  north  half,  take  it 
without  making  compensation  therefor.  Moreover,  in  this 
case  the  verdict  of  the  jury  and  the  judgment  below  give  ap- 
pellant the  property,  and'^the  judgment  expressly  provides 
"that  appellant,  upon  payment  to  appellee  of  the  amount 
found  by  the  jury,  shall  talce  possession  of  and  hereafter  hold 
for  railroad  purposes,"  not  only  the  south  half  of  lot  four, 
but  "a  coal-oftice  on  the  north  naif  of  said  lot,  and  one  un- 
divided half  interest  in  one  Fairbanks'  scales,  now  located  on 
the  north  half  of  said  lot,  *  *  ♦  and  the  undivided  half  in- 
terest of  said  Hugh  Ward  in  and  to  a  switch  track  on  the 
west  of  said  lot,  all  as  appurtenant  to  said  south  half,"  etc. 
Thus  the  error  in  the  preliminary  order  and  instructions  com- 
plained of  is  carriefl  mto  the  final  indgment  giving  appellant 
.all  that  it  is  required  to  pay  for.     The  witnesses  on  benalf  of 
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appellant  and  those  on  behalf  of  appellee  differ  very  widely 
in  their  estimates  of  damages.  There  was  no  proof  as  to  the 
value  of  the  property  in  question.  Neither  party  seems  to 
have  given  any  attention  to  that  subject  on  tne  trial,  and  no 
witness  on  either  side  includes  the  value  of  the  coal-house, 
switch,  and  scales  in  his  estimate,  and  it  may  well  be  doubted 
whether  or  not  such  value  entered  into  the  estimate  made  by 
the  jury.  Certain  it  is  that  in  no  view  of  the  case  can  it  be  said 
that  the  verdict  was  increased  by  the  instructions  complained 
of  beyond  the  naked  value  of  such  property,  which  being  in 
possession  of  appellant,  and  the  title  thereto  vested  in  it  by 
the  order  and  judgment  of  the  court  below,  it  must  pay  for. 
Affirmed. 


Grand  Rapids,  Lansing  &  Detroit  R.  Co. 


Chesebro  et  a/. 

{Michigan  Supreme  Court,  April  19,  1889.) 

Emtnsnt  Domain — llla^  Entry-~RefuuU  of  Injunotion. — The  refusal  of  a 
court  of  chancery  to  enjoin  the  continued  occupation  of  premisea  of  a 
railroad  company  in  case  condemnation  proceedings  are  instituted,  does 
not  legalize  tne  company's  possession  or  relieve  it  from  an  action  at  law 
for  the  wrongful  entry  so  as  to  prevent  the  land-owner  from  recovering 
damafes  in  the  condemnation  proceedings  for  the  time  the  company  has 
been  m  wrongful  possession. 

Same — Endsavorto  Agra*  to  Tarmi — Infancy  of  Owner.^Where  one  of 
the  land-owners  is  an  infant,  that  fact  is  sufficient  to  give  the  court  juris- 
diction of  condemnation  proceedings,  although  the  sum  offered  for  a  con- 
veyance of  the  right  o£  way  was  so  small  as  to  cause  doubt  whether  a 
bona  fide  attempt  to  agree  to  terms  had  been  made. 

Sains^Approval  of. Map  and  Survey  by  State  Board-— In  the  absence  of 
proof  to  the  contrary,  the  certificate  of  approval  of  the  map  and  survey  of 
a  railroad  executed  by  a  majority  of  the  state  board,  and  attested  by  the 
secretary,  will  be  presumed  to  have  been  made  at  a  lawful  meeting. 

Sam*— WItnew— Competency  of  SLrvoyor.— A  surveyor  is  competent  as 
a  witness  in  condemnation  proceedings  to  test  and  apply  the  data  on  the 
map  as  sufficient  guides  for  location. 

Same—Province  of  Jury  of  Inquest.^In  Michigan,  the  functions  of  a 
judge  accompanying  a  jury  of  inquest  being  purely  advisory  and  the  jury 

<._.__.!. .J ''--- ind  fact,  the  proceedings  will  be  reviewed  "  """'  "' 

not  as  the  attending  magistrate's  ruling. 
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Same — Finding  u  to  NeeattitT  of  Railroad. — If  a  railroad  is  a  public 
necessity,  the  jury  cannot  refuse  to  find  that  fact  on  the  ground  that  a 
more  suitable  location  through  lands  other  than  those  proposed  to  be  con- 
demned might  have  been  made. 

Samo — AsMumentof  Damagai — Injurie*  toReildueof  Tract.— A  railroad 
company  condemned  a  right  of  way  through  a  forty  acre  tract  appropri- 
ating about  four  acres  ana  cutting  off  fourteen  acres  from  the  residue  of 
the  tract.  The  jury  returned  a  verdict  assessing  the  compensation  at 
about  one-tenth  of  the  value  of  the  entire  tract  ^eld,  that  as  it  was  ap- 
parent that  the  jury  had  not  taken  into  consideration  the  damages  arising 
irom  cuttine  oS  the  fourteen  acres  from  the  residue  of  the  tract,  the 
award  must  De  'set  aside. 

Appeal  from  Probate  Court,  Kent  County. 
'  Condemnation  proceedings. 

£arU  &  Hyde  tor  appellants. 
•    Smith  &  Stevens  for  appeltee.  . 

Campbell,  J. — The  petitioner  began  proceedings  against 
respondents  on  the  9th  day  of  March,  1888,  to  procure  by 
(^M  iUM«.  condemnation  a  right  of  way  over  forty  acres  of 
land  owned  by  respondents  near  Grand  Rapids. 
This  resulted  in  an  award  of  |6oo,  divided  among  the  par- 
ties according  to  their  several  undivided  estates.  The  pro- 
ceedings are  Defore  us  on  appeal,  partly  on  questions  of  jur- 
isdiction and  partly  on  questions  arising  on  the  inquest  and 
on  the  record.  The  petition,  which  does  not  indicate  that 
the  case  differed  from  any  other  application,  sets  out  the 
usual  preliminary  allegations,  and  that  a  map  and  survey 
were  duly  approved  June  30,  1887,  for  so  mucn  of  the  rail- 
road line  as  reached  Grand  Rapids,  and  a  further  map  in 
continuation  to  the  terminus  within  the  city  in  September, 
1887.  The  lack  of  ability  to  agree  is  averred  to  have  been 
caused  by  the  exorbitant  demands  of  respondents,  who  are 
owners.  It  appears,  however,  as  a  matter  of  fact,  that  the 
petitioner  went  upon  the  land,  and  began  operations  on 
It,  in  the  summer  or  early  fall  of  1887,  when  respondentafiled 
a  bill  to  restrain  them,  in  which  defendants'  title  was  made 
out,  but  an  injunction  was  refused  in  case  these  proceedings 
should  be  commenced,  and  this  ruling  was  made  in  Febru- 
ary, 1888.  During  that  possession,  which  was  wrongful,  the 
work  appears  to  have  been  completed,  and  the  road  opened 
and  operated.  We  do  care  to  discuss  the  question  of  good 
faith  in  the  entry,  although  it  was  evidently  with  notice  of 
respondents'  claims,  and  rested  on  a  legal  notice  of  the  sup- 

Sjsed  effect  of  conveyances,  and  not  on  ignorance  of  fact 
ut,  on  the  record  as  it  now  stands,  we  do  not  deem  it 
specially  important. 

The  chief  objections  urged  against  having  an  inquwt  al- 
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lowed  refer  to  the  silence  of  the  petition  on  the  real  condi- 
tion of  affairs,  and  the  effect  of  the  tortious  hold- 
ing, as  well  as  on  supposed  defects  in  the  map  and  KafBiJofiB- 
survey,  and  their  approval  by  the  state  board.  'llIII^^i'^ 
Before  passing  to  the  questions  presented  under  ntrj. 
the  inquest,  it  is  necessary  to  refer  to  the  prelimi- 
naries. There  can  be  no  doubt,  under  our  decisions  and 
under  the  constitution  of  this  state,  that  there  can  be  no 
possessory  right  in  a  railroad  company  adverse  to  the  real 
owner,  without  either  a  license  or  a  payment  or  tender 
after  a  valid  condemnation.  It  is  a  land-owner's  absolute 
right  not  to  be  disturbed  in  his  freehold.  No  court  has  the 
right  to  divest  possession  in  advance  of  condemnation,  or  to 
legalize  it.  The  utmost  that  can  be  claimed  for  the  chan- 
cery proceedings  in  the  record  before  us  is  that  the  court 
did  not  see  fit  to  enjoin  petitioner  from  possession,  provided 
it  proceeded  to  apply  for  condemnation.  It  in  no  way  legjal-. 
ized  the  possession,  or  relieved  petitioner  from  any  action 
at  law  for  the  wrongful  entry.  The  principle  is  elementary, 
and  was  recognized  in  Marquette,  H.  &  O.  R.  Co.  v.  Probate 
Judge,  S3  Mich.  217,  14  Am.  &  Eng.  R.  Cas.  355 ;  Toledo,  A. 
A.  &  N.  M.  R.  Co.  V.  Detroit,  L.  &  N.  R.  Co.,  61  Mich.  9; 
Detroit,  L.  &  N.  R.  Co.  v.  Probate  Judge,  63  Mich.  676,  28 
Am,  &  Eng,  R.  Cas.  285.  It  was  held  in  Port  Huron  &  N. 
W.  R.  Co.  V.  Callanan,  61  Mich.  12,  that  a  pending  suit  for 
damages  was  not  affected  by  condemnation  proceedings. 
But,  on  the  other  hand,  there  nave  been  several  cases  before 
us  where  a  railroad  was  in  possession  when  the  petition  was 
filed,  and  that  fact  alone  is  not  enough  to  bar  the  jurisdiction. 
Dunlap  V.  Toledo,  A.  A.  &  G.  T.  R.  Co.,  50  Mich.  470',  iq 
Am.  &.  Eng.  R.  Cas.  185,  was  a  suit  growir^  out  of  such  a 
case,  and  'loledo,  A.  A.  &  G,  T.  R.  Co,  v.  Dunlap,  47  Mich. 
4^6,  $  Am.  &  Eng.  R.  Cas.  378,  was  a  case  where  the  railroad 
had  got  into  possession  by  wrong,  and  had  failed  on  one  pro- 
ceeoing,  which  was  fraudulent.  Morgan's  Appeal,  39  Mich. 
677,  was  another  case.  We  are  not  preparea  to  say  that 
cases  may  not  exist  where  such  a  wrongful  possession  has 
been  assumed  for  the  purpose  of  extorting  terms  that  might 
indicate  a  lack  of  honest  disability  to  agree  on  a  price.  It  is 
very  certain  that  no  one  should  be  allowed  to  proBt  by  his 
own  wrong.  But  usually,  where  there  has  been  no  criminal 
entry,  there  can  be  no  very  good  reason  why,  unless  forbid- 
den oy  injunction,  there  should  not  be  an  inquest  allowed, 
where  all  the  statutory  conditions  have  been  respected.  This 
may  affect  the  damages,  but  in  most  cases,  at  least,  the  rem- 
edies at  law  are  sufficient  to  secure  justice.  In  the  present 
case  the  inquest  was  properly  sought. 
39  A.  ft  E.  R.  Cas.— It 
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We  do  not  think  the  map  and  survey  were  insufficient, 
and  the  certificate  of  approval  is  presumptiveiy  good.     In 

the  absence  of  proof  to  the  contrary,  the  certificate 
LrtM^uof  of  a  majority  of  the  state  board,  attested  by  the 
■nroTki.         secretary,  will  be  presumed  to  have  been  at  a  lawful 

meeting.  We  should  have  some  doubt  whether  the 
offer  of  $300  for  tne  right  of  way  was  so  made  as  to  show  a 
difficulty  in  making  a  reasonable  arrangement.  But.  as  it 
appeared  one  of  tne  respondents  was  an  infant,  that  fact 
alone  was  enough  to  save  the  jurisdiction.  We  think  there 
was  jurisdiction  to  start  the  proceedings,  if  the  description 
in  the  map  and  petition  was  sufficient. 

We  think  that  the  probate  judge  ruled  incorrectly  in  hold- 
ing that  a  competent  surveyor  was  not  as  good  a  witness  as 

any  one  else  to  test  and  apply  the  data  on  the  map 
caaretoBtT  gg  Sufficient  guides  for  location.  The  object  of 
iritw^i!'""*  having  a  map  filed  at  all  is  to  enable  the  public  to 

know  the  line  of  the  railroad.  It  is  not  to  inform 
railroad  experts  and  engineers,  but  people  generally,  and  it 
must  furnish  reasonable  means  for  doing  so.  But  in  the 
present  case  there  is  no  difficulty  in  applying  the  descrip- 
tion. It  shows  where  the  line  enters  and  where  it  leaves  the 
land,  and  the  various  bends  and  other  lines  of  direction  are 
easily  inferred  from  what  is  shown.  We  have  had  frequent 
occasion  to  sustain  the  sufficiency  of  the  juror's  oath  and 
finding,  so  far  as  form  is  concerned,  and  need  not  dwell  up- 
on that.  We  think  the  jury  had  the  case  fairly  before  them. 
But  the  proceedings  before  the  jury  appear  to  have  been 
conducted  in  a  pecufiar  method,  not  within  the  proper  rules 

governing  such  cases,  and  appear  to  nave  led  to 
ProTiMcar  conciusions  that  cannot  be  maintained.  The  pro- 
i«Ztf' ""        ^^t^  judge  acted  throughout  as  if  he  had  been  a 

nisi  prius  judge,  presiding  over  a  common-law 
jury,  and  assumed  the  wnole  responsibility  of  directing  what 
testimony  should  go  before  them,  and  on  what  theories  of 
damages.  Whether  he  charged  them  or  not  does  not  appear, 
but  his  rulings  on  evidence  nad  practically  the  same  efiect.  • 
Whether  the  constitution  will  suffer  the  jury  or  commission 
of  inquest  to  act  in  a  court  of  common-law  jurisdiction  under 
the  conditions  applicable  to  other  juries  is  a  very  serious 

fuestion,  but,  so  far  as  we  know,  it  has  not  been  attempted, 
he  constitution  in  such  cases  as  the  present  allows  either 
commissioners  appointed  by  a  court  of  record  or  a  jury  of 
freeholders  to  determine  the  necessity  of  public  use,  and  to 
ascertain  the  damages.  Commissioners  form  no  part  of  the 
machinery  of  a  court,  and  a  jury  of  inquest  is  not  a  court. 
It  has  always  been  settled  that  the  appropriation  of  private 
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property  did  hot  come  under  the  "judicial  power,"  as  it  is 
located  under  the  constitution  in  courts,  and  except  for  the 
constitution  the  nature  of  the  tribunal  of  condemnation 
would  have  been  discretionary  with  the  legislature.  High- 
way commissioners  act  on  the  location  of  highways,  and 
under  the  old  constitution  public  commissioners  condemned 
land  for  the  state  railroads.  In  the  railroad  special  charters 
there  was  no  instance  of  action  by  a  common-law  trial  jury. 
Then,  as  under  our  present  statutes,  the  jury  was  a  jury  of 
inquest,  specially  created,  and  not  atrial  jury.  We  neld  in 
Toledo,  A.  A.  &  G.  T.  R,  Co.  v.  Dunlap,  47  Mich.  456,  5  Am. 
&  Eng.  R.  Cas.  378,  where  the  jury  was  impaneled  in  a  cir- 
-cuit  court,  that  the  only  functions  of  the  court  were  to  set 
the  proceedings  in  motion  by  organizing  a  jury  or  appoint- 
ing commissioners,  and  affirming  or  vacating  the  award ;  and 
we  held,  further,  that  the  jury  were  judges  of  law  and  fact, 
and  not  subject  to  interference  by  the  judge,  should  he  un- 
dertake to  accompany  them.  The  statute,  which  probably 
was  in  this  respect  borrowed  from  some  other  region,  while 
it  does  authonze  a  judge  to  go  with  and  decide  questions  of 
law  and  swear  witnesses,  also  allows  him  to  deputize  a  cir- 
cuit court  commissioner  to  do  the  same  thing.  It  would  be 
absurd  to  consider  such  action  as  valid  judicial  action.  It 
was  held  there,  as  it  has  been  uniformly  held,  that  the  jury 
'  cannot  be  made  subject  to  any  such  instruction,  and  must 
act  on  their  own  judgment.  When  the  award  comes  up  for 
confirmation,  it  may  be  attacked  for  irregularity  i^or  im- 
peached on  the  merits  in  various  ways,  as  it  may  be  on  ap- 
peal. But  the  award  is  and  must  be  the  jury's  award, 
reached  in  the  jury's  own  way.  If  the  jury  sees  fit  to  accept 
rulings  which  are  wrong,  and  act  on  them,  their  action  wdl 
be  reviewed  accordingly,  but  as  their  own  and  not  as  the 
attending  magistrate's  ruling.  See,  to  the  same  point,  Port 
Huron  &  S.  W.  R.  Co.  v.  Voorheis,  50  Mich.  506,  14  Am.  & 
Eng.  R.  Cas.  227;  Marquette,  H.  &  O.  R.  Co.  v.  Probate  Judge,S3 
Mich.  217, 14  Am,  &  Eng.  R.  Cas,  355.  This  difficulty  is  still 
more  apparent  when  the  application  is  made  to  a  probate 
court.  Under  our  constitutional  system,  that  court  itself  is, 
for  most  purposes,  at  least,  a  prerogative,  and  not  a  judicial, 
court,  and  has  no  jurisdiction  over  persons  or  property,  ex- 
cept in  such  proceedings  as  relate  to  the  estates  of  deceased 
¥  arsons,  or  tnose  under  disability  and  liable  to  wardship, 
his  was  referred  to  in  Detroit,  L.  &  N.  R.  Co.  v.  Probate 
Judge,  63  Mich.  676,  28  Am,  &  Eng.  R.  Cas.  285,  where  pro- 
ceedings under  this  law  were  involved,  and  the  power  of 
such  courts  to  meddle  with  the  enjoyment  of  private  property 
was  denied  and  the  nature  of  their  functiotis  was  explained. 
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As  it  has  been  usual  in  this  court  to  consider  the  proceed- 
ings without  technicality  and  on  the  substantial  merits,  we 
shall  not  take  up  the  special  exceptions  to  the  reception  or 
exclusion  of  testimony  singly,  but  refer  to  the  main  points, 
bearing  on  the  tendency  and  effect  of  the  rulings,  which  the 
jury  evidently  acted  upon  as  binding  them,  as  they  had  no 
right  to  do.  To  understand  these,  a  brief  outline  of  the 
situation  as  shown  by  the  record  is  necessary.  Respondents 
— whose  title,  being  set  up  in  the  petition  as  well  as  found 
by  the  jury,  is  not  now  open  to  question — owned  a  forty- 
acre  tract,  which  was  cultivated  by  a  tenant  in  possession, 
about  a  mile  from  the  city  line  of  Grand  Rapids.  Petition- 
er's railroad,  as  approved  by  the  state  board,  crossed  this  tract 
diagonally,  in  such  a  way  as  to  cover  about  four  acres,  and 
cutoff  about  fourteen  acres  from  the  rest  of  the  tract,  and  de- 
prive it  of  access  to  any  road,  as  well  as  separate  it  from  the 
remainder,  so  that  it  could  only  be  reached  by  crossing  the 
railroad  in  some  way.  The  judge  refused  to  allow  testi- 
mony that  the  railroad  had  been  laid  out  on  another  and 
shorter  line,  as  bearing  on  the  necessity  of  this 
JJjJJ^  taking,  but  for  some  reason  allowed  testimony  that 
the  line  had  been  changed  at  the  request  and  pro- 
curement of  other  land-owners  far  a  valuable  consideration. 
This  seems  to  have  had  some  tendency  to  show  that  the  line 
as  changed  was  changed  for  private,  and  not  public,  conven- 
ience, although  it  dia  not  show  it  was  not  of  general  advan- 
tage as  a  whole.  But  if  the  jury  found  that  the  road,  as  laid 
brfore  them,  was  a  public  necessity,  they  could  not  properly 
refuse  to  find  so  on  a  theory  that  it  might  have  been  better 
located. 

There  seems  to  have  been  a  general  rise  in  the  price  of  land 
in  that  vicinity,  owing  in  part  to  the  prospect  oi  a  new  out- 
let, and  the  rise  was  not  only  before  the  petition 
u«4aMT«r  filed  in  this  case,  but  before  the  road  was  actually 
JI^IJIJJ^'"  constructed  there,  so  that  this  40  acres  had  an  in- 
creased value  with  the  rest.  Without  going  into 
the  specific  questions  asked,  we  think  that  where  land  so  sit- 
uated is  condemned  the  jury  should  consider  it  in  all  its  bear- 
ings, and  not  as  valuable  for  one  purpose  only.  An  owner 
has  a  right  to  be  indemnified  for  anything  that  he  may  have 
lost.  The  farming  test,  which  is  the  one  petitioner  sought 
to  apply,  would  oe  of  no  particular  use  in  a  great  many 
cases  01  suburban  lands.  In  the  present  case  the  tract  was, 
according  to  several  witnesses,  and  according  to  all  proba- 
bility, made  unsuitable  for  a  single  farm,  and  a  part  of  it 
made  inaccessible  for  that  purpose  in  whole  or  to  some  ex- 
tent   There  was  no  methwl  of  using  it  for  any  purpose  re- 
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quiring  access  to  a  railroad  without  a  station  or  side  track, 
or  some  other  arrangement  which  defendants  could  not  com- 
pel ;  and  the  mere  taking  of  four  acres  for  a  right  of  way 
could  not  be  regarded,  in  any  sensible  point  of  view,  as  com- 
pensated by  one-tenth  of  the  value  of  tne  forty  acres,  taking 
acre  for  acre.  The  damages  in  such  a  case  must  be  such  as 
to  fully  make  good  all  that  results,  directly  or  indirectly,  to 
the  injury  of  the  owners  in  the  whole  premises  and  interests 
affected,  and  not  merely  the  strip  taken.  Grand  Rapids  &  I. 
R.  Co.  V.  Heisel,  47  Mich.  393 ;  10  Am.  &  Ene.  R.  Cas.  260; 
Dunlap  V.  Toledo,  A.  A.  &  <j,  T.  R.  Co.,  50  Mich.  470 ;  10  Am, 
■4  Eng.  R.  Cas.  185  ;  Port  Huron  &  S.  W.  R.  Co.  v.  Voorheis, 
50  Mich.  506;  14  Am.  &  Eng.  R.  Cas.  227;  Barnes  v.  Michi- 

rn  A.  L.  R.  Co.  (Mich.),  32  N.  W.  Rep.  426;  Grand  Rapids 
I.  R.  Co.  V.  Weiden  (Mich.),  38  N.  W.  Rep.  294.  And  un- 
less a  separate  suit  is  brought  and  pending  for  past  damages 
it  is  better  practice  and  is  necessary  to  cover  them  all  in  the 
aw^ard,  and  of  course  testimony  will  be  receivable  for  that 
purpose.  Port  Huron  &  N.  W.  R.  Co.  v.  Callanan,  61  Mich. 
12;  Harlow  v.  Marquette,  H.  &  O.  R.  Co.,  41  Mich.  336,  and 
cases  last  cited. 

On  the  hearing  before  ,the  jury  the  interlocutory  decree  of 
the  circuit  court  in  chancery  was  admitted  against  objec- 
tion, for  the  purpose  apparently  of  affecting  damages  by  the 
opiniwi  of  the  court  as  to  good  faith  ;  and,  this  being  in,  the 
testimony  in  that  case  was  also  received.  An  interlocutory 
decree  is  no  evidence  of  anything  on  the  merits,  and  it  is  im- 
possible to  see  on  what  ground  any  part  of  that  record  could 
come  in.  If  in  such  an  inquest  vindicuve  damages  were  admis- 
sible, the  circumstances  themselves  might  no  aoubt  be  shown. 
But  on  an  inquest  there  can  be  no  treble  damages  and  no  vin- 
dictive damages,  and  the  facts  must  appear  by  proof  and  not 
by  record.  The  jury  here,  as  in  all  cases  wnere  no  certain 
measure  exists,  must  trust  somewhat  to  their  own  judgment. 
That  is  one  of  the  purposes  for  which  juries  of  inquest  are 
provided.  They  are  expected  to  view  the  premises  and  use 
their  own  senses,  both  to  obtain  such  information  as  an  eye- 
witness can  gain  and  to  interpret  and  comprehend  the  testi- 
mony of  others.  But  the  purpose  throughout  is  to  give  all 
the  damages  which  they  reasonably  discover,  past  or  pres- 
ent,  and  to  result,  but  no  more.  No  one  can  read  this  record 
without  seeing  that  the  jury  did  not  deal  fully  with  the  case. 
It  is  manifest  that  they  gave  no  damages  beyond  what  they 
assumed  to  be  the  price  of  four  acres  By  the  acre.  The  sum 
fixed  was  precisely  what  was  agreed  on  by  petitioner  and 
Mrs.  Hale  for  a  title  that  she  fold  them  was  not  hers  to  give, 
sind  the  value  of  which,  estimated  as  good,  they  beat  down 
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much  below  her  estimate.  It  cannot  be  said  there  is  any 
real  conflict  as  to  the  damages  arising  from  the  cutting  on 
one  part  from  the  other  of  the  forty  acres,  and  this  was  left 
out  altogether,  unless  they  disregarded  the  proofs  of  yalue 
wantonly,  which  we  cannot  believe.  Neither  is  any  allow- 
ance made  for  the  time  the  petitioner  had  been  in 
•MinUM  wrongful  possession.  The  verdict  is  such  as  to- 
JJ^  show  very  clearly  that  the  result  must  be  due  to  a 
departure  from  correct  practice,  and  a  false  view 
of  the  law.  In  such  cases  it  is  better  to  receive  than  to  ex- 
clude testimony  which  may  enlighten  the  jury ;  and,  unless 
it  is  evident  the  jury  has  been  misled  to  injustice,  their  action 
will  not  be  disturbed  for  technical  reasons.  We  have  there- 
fore abstained  from  passing  on  some  doubtful  lines  of  testi- 
mony. The  award  must  be  set  aside,  with  costs,  and  a  new 
jury  sworn. 

MORSE,  J.,  concurred  with  Campbell,  J. 

Sherwood,  C.  J.^ — I  agree  with  the  views  of  my  Brother 
Campbell  and  the  order  directed  by  my  brethren  in  this 
case,  but  I  think,  further,  the  jury  have  the  right  to  pass,  not  ■ 
only  upon  the  necessity  for  the  road,  but  also  upon  the  ne- 
cessity for  taking;  any  particular  portion  of  the  tract  sought 
to  be  condemned  for  it. 

ChaMPLAIN,  J, — I  concur  in  vacating  the  award  for  dam- 
ages in  this  case,  and  in  the  direction  to  refer  the  assessment 
of  damages  to  a  new  jury,  for  the  reason  that  the 
GoBfrantiM  damages  9f .  respondents,  if  any  they  bad,  for  the 
pi^^J^  use  of  the  premises  by  the  railroad  company  pre- 
vious to  the  condemnation,  do  not  appear  to  have 
been  submitted  to  or  passed  upon  by  the  jury.  Harlow  v, 
Marquette,  H,  &  O.  R.  Co.,  41  Mich.  336;  Barnes  v.  Michi- 
gan A.  L.  R.  Co.,  Mich. 

The  statute  permits  the  judge  of  probate  to  attend  the  jury,, 
to  decide  questions  of  law,  and    administer  oaths 
ju7ofi>-       to  witness.     But,  as  we  have  frequently  held,  the 
cn*^robato  whoIc  matter  is  in  the  hands  of  the  jury  after  they 
ja4««.  are  sworn,  and  the  decisions  of  the  probate  judge 

are  merely  advisory.  If  he  attends  them  at  their 
request,  and  decides  upon  the  admission  or  exclusion  of  tes- 
timony, it  will  be  presumed,  unless  the  contrary  appears,  that 
the  jury  have  sanctioned  and  adopted  his  decisions. 

In  this  case  no  testimony  was  excluded  from  the  consider- 
ation of  the  jury  uponthe  question  of  damages,  and,  having 
viewed  the  premises,  they  were  enabled  to  weigh  the  opin- 
ions of  witnesses  who  testified,  both  as  to  the  value  of  the 
land  taken  and  as  to  damages.  These  opinions  as  to  value 
ranged  from  $75  to  $200  an  acre.     The  petitioner  produced. 
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witnesses  to  show  its  value  for  farming  purposes.  We  held 
in  Michigan  A,  L.  R.  Co.  v.  Barnes,  44  Mich.  222,  6  Am.  & 
•  Eng.  R.  Cas.  608,  that  it  was  competent  to  ask  what  the  land 
was  worth  for  farm  use.  Mr.  Garfield  was  a  witness  for  re- 
spondents, and  was  asked,  on  cross-examination :  "  Question. 
Is  this  estimate  of  yours  based  upon  the  value  of  the  land 
for  farming  purposes?"  He  replied:  "  No;  if  it  was,  I  should 
think  possibly  there  wouldn't  a  railroad  or  anything  else  hurt 
it  any.  It  might  be  made  very  easily  a  valuable  property 
for  gardening. '  Alt  of  the  witnesses  described  the  land 
through  which  the  railroad  runs  as  very  light,  sandy  soil. 
Most  of  respondents'  witnesses  based  their  estimate  of  value 
upon  the  proximity  of  the  land  to  the  city  of  Grand  Rapids 
.  and  its  adaptability  to  gardening  purposes,  and  upon  this 
basis  they  placed  the  vauie  of  the  land  taken  at  $1 50  an  acre, 
and  gave  it  as  their  opinion  that  the  14  acres  lying  east  of 
the  railroad  was  damaged  one-half  of  its  value,  or  from  $75 
to  $80  an  acre.  Why  this  14  acres  was  not  as  well  adapted 
to  gardening  purposes  after  as  before  the  railroad  was  con- 
structed across  it  they  did  not  explain,  at  least  so  as  to  make 
it  plain  to  the  jury.  The  law  requires  farm  crossings  to  be 
constructed  at  the  expense  of  the  railraad  company.  It  was 
not  necessary  for  the  jury  to  state  the  damages  allowed  for 
each  separate  cause,  but  they  are  authorized  to  award  a  gross 
amount,  to  cover  all  damage  and  compensation.  Michigan 
A.  &  L.  R.  Co.  V.  Barnes,  44  Mich.  222,  6  Am.  &  Eng.  R. 
Cas.  608.  And  hence  we  cannot  say  upon  this  record  how 
much  they  awarded  for  the  land  and  how  much  for  resulting 
damages.  There  can  be  no  doubt  that  the  rail- 
road, crossing  respondents'  lands  in  the  manner  it  ^^^~?^ 
does,  is  a  senous  mjury  to  the  parcel,  aside  from  ,g„^iBii- 
the  value  of  the  land  taken,  and  that  the  parcel  on  luoftrMt. 
the  east  of  the  track  is  affected  by  reason  of  the 
fact  that  a  railroad  must  be  crossed  to  enter  upon  or  leave 
it  by  the  owner  of  the  other  parcel.  This  is  an  element  oi 
damages  that,  under  the  testimony,  must  necessarily  enter 
into  the  award  of  the  jury,  and  the  compensation  therefor 
must  be  determined  by  them.  I  cannot  say  from  the  award 
that  they  did  not  determine  it.  We  have  held  that  a  jury  of 
inquest,  acting  upon  a  view  of  the  property,  are  not  conclu- 
sively bound  by  the  opinions  of  witnesses,  either  as  to  value 
or  damages.  The  object  of  such  testimony  is  to  aid  them  in 
coming  to  a  just  conclusion.  The  authorities  are  uniform 
upon  this  subject.  Patterson  v.  Boston,  20  Pick.  (Mass.),  1 59 ; 
Headv-  Hargrave,  105  U.  S.45  ;  Anthony  v.  Stinson,  4  Kan. 
211 ;  Ward  v.  Lawrence,  79  111.  295, 
Long,-  J.,  did  not  sit. 
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Etnlnsnt  Domain — Abandonment  of  Appaal. — When  a  railway  company 
appeals  from  an  award  of  damages  for  real  estate  condemned  for  right  of 
way,  and  becomes  satisfied  of  the  correctness  of  the  award,  and  therefore 
does  not  desire  to  prosecute  such  appeal,  the  proper  motion  is  to  affirm  the 
utt-ard.as  such  motion,  if  sustained,  will  carry  interest  and  coats.  Only  upon 
;t  showing  of  fraud  or  undue  advantage  will  such  motion  be  aenied. 
bobbins  -v.  Omaha  &  N.  P.  R.  Co.,  Ndi.  Sup.  Ct..  June  27,  1889.  The 
<ourt  said:  "After  a  careful  consideration  of  the  argument  of  counsel  for 
jilaintifi  in  error.  I  am  unable  to  distinguish  this  case  from  that  of  Berg- 
L;ren  v.  Fremont,  E.  &  M.  V.  R.  Co.,  23  Neb.  620.  In  that  case,  the  rail- 
road company  having  taken  an  appeal  from  the  award  of  damages  for  the 
condemnation  and  taking  by  it  of  certain  lots  in  the  city  of  Wahoo  made 
by  the  commissioners  appointed  by  the  county  court,  and  said  appeal  hav- 
ing been  pending  in  the  district  court  for  one  year,  moved  to  dismiss  the 
appeal,  which  also  was  sustained  by  the  court  and  the  appeal  dismissed. 
Upon  error  to  this  court  the  judgment  of  the  district  court  was  reversed. 
In  the  opinion  the  court  said  :  'Ifan  appeal  is  taken  by  the  company  upon 
the  assumption  that  the  award  is  too  large  and  it  afterwards  considers  that 
it  is  not,  and  seeks  to  dismiss  its  appeal,  justice  demands  that  it  shall  pay 
interest  on  the  award  thus  made  as  it  has  caused  the  land-owner  to  be  de- 
prived of  the  use  of  said  money  and  it  cannot  be  permitted  to  dismiss  its 
appeal  without  payment  of  such  interest.  The  proper  motion  is  to  affirm 
the  award  and  not  to  dismiss  the  appeal.  This  would  carry  costs  and  abo 
interest  on  the  award.' " 


Louisville,  New  Albany  &  Chicago  R.  Ca 


{Indiana  Supreme  Court,  March  6,   1889.) 

Ceniolhlatlon — Msrgar  of  Company— Liability  for  Dabtt  of  Margod  Com- 
pany.— When  one  corporation  goes  entirely  out  of  existence  by  being  in- 
corporated into  another,  if  no  arrangements  are  made  respecting  the 
property  and  liabilities  of  the  corporation  that  ceases  to  exist,  the  corp>o- 
ration  into  which  it  is  mei^d  will  succeed  to  all  its  property  and  be 
answerable  for  all  its  liabilities. 

Lien  of  Contractor — Enforcement — Order  Directing  Sale  of  Property  and 
Franehiset. — When  by  a  statute,  a  lien  in  favor  of  a  contractor  is  created 
upon  that  portion  of  the  road  constructed  by  him,  but  no  provision  is 
made  for  the  enforcement  of  such  lien,  the  lien  aflords  the  basis  for  the 
exercise  by  a  court  of  chancery  of  its  jurisdiction  to  coerce  payment  of 
the  debt,  and  an  order  by  the  court  in  an  action  to  establish  a  claim  for 
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Appeal  from  Circuit  Court,  Porter  County. 

Action  by  Matthias  Boney  against  the  Louisville,  New 
Albany  &  Chicago  R.  Co.  to  enforce  a  personal  judgment 
rendered  against  the  Indianapolis,  Delphi  &  Chicago  R.  Co. 
The  defendant  appeals  from  a  decree  for  the  plaintiff. 

Geo.  W.  FriedUy,  Geo.  R.  Eldridge  and  Geo.  W.  Easley  tor 
appellant. 

7.  W.  Yonche  and  Wood  &  Wood  for  appellee. 

Mitchell,  J, — This  proceeding  was  instituted  by  Mat- 
thias Boney  against  the  Louisville,  New  Albany  &  Chicago 
Railway  Company,  the  complaint  being  essentially  in  the 
nature  of  a  creditor's  bill.  Putting  aside  much  irrelevant 
matter  set  up  in  the  pleadings,  the  material  facts  upon  which 
the  questions  for  decision  depend  are  the  following: 

'In  September,  1874,  Boney  entered  into  a  written  contract 
with  the  Indianapolis,  Delphi  &  Chicago  Railroad  Company, 
under  which  he  constructed  the  grade,  and  other-  j^^^^ 

wise  prepared  about  three  miles  of  the  company's 
roadbed  in  Lake  county,  ready  for  the  reception  of  the  ties 
and  rails.  In  February,  1875,  within  the  time  prescribed  by 
statute,  he  gave  notice  of  his  intention  to  hold  a  contractor  s 
lien  upon  that  part  of  the  roadbed  which  he  had  constructed, 
stating  in  his  notice  that  a  specified  sum  remained  due  him 
for  work  performed  under  nis  contract.  He  subsequently 
instituted  suit  in  the  Lake  circuit  court,  and  in  March,  1876, 
recovered  a  personal  judgment  against  the  railroad  com- 
pany, and  obtained  a  decree  foreclosing  his  lien,  in  pursuance 
of  which  he  afterwards  sold  that  part  of  the  company's  road- 
bed described  in  his  lien  and  decree.  Boney  became  the 
purchaser,  the  amount  bid  being  only  a  part  of  the  amount 
of  his  judgment.  Subsequently  other  portions  of  the  com- 
pany's right  of  way  were  levied  upon  to  satisfy  the  balance 
of  the  Boney  judgment,  which  levy  seems  never  to  have 
been  released  nor  otherwise  disposed  of.  After  Boney  had 
acquired  his  lien  the  franchises  and  property  of  the  Indian- 
apolis, Delphi  &  Chicago  Railroad  Company  were  sold  in 
pursuance  of  a  decree  foreclosing  a  trust  mortgage  which 
nad  been  executed  by  the  railroad  company,  but  wnich  was 
a  junior  lien  to  that  of  Boney 's.     The  sale  resulted  in  the  or- 

fanization  of  a  new  corporation,  called  the  "Chicago  &  In- 
ianapolis  Air-Line  Railroad  Company,"  which  succeeded  to 
all  the  rights  of  the  original  corporation.  Boney  was  not 
made  a  party  to  the  foreclosure  suit.     The  Chicago  &  Indian- 
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apolis  Air- Line  Railroad  Company  completed  and  put  in  oper- 
ation what  was  formerly  known  as  the  "Air-Line  Road  from 
Indianapolis  to  Chicago,"  in  1881,  using  the  old  right  of  way 
through  Lake  county,  including  the  three  miles  theretofore 
constructed  by  the  plaintiff,  an(f upon  and  in  respect  of  which 
he  had  taken  the  lien  and  the  other  proceedings  above  men- 
tioned. Subsequently,  in  the  same  year,  the  corporation  last 
above  mentioned  became  consolidated  with,  and  its  property 
and  franchises  incorporated  into,  the  Louisville,  New  Albany 
&  Chicago  Railroad  Company,  which  then  owned  and  op- 
erated a  railroad  from  Louisville  to  Michigan  City.  This, 
latter  company  has  since  continuously  owned  and  operated 
as  part  of  its  system  what  was  formerly  known  as  the  "Air- 
Line  Road  from  Indianapolis  to  Chicago."  After  the  con- 
solidation it  was  adjudged,  in  an  action  to  which  Boney  and 
the  appellant  railroad  company  were  both  parties,  that  the 
former  took  nothing  by  his  purchase  at  the  foreclosure  sale, 
made  in  pursuance  of  the  decree  foreclosing  his  contractor's 
lien  above  mentioned.  Thereupon,  in  August,  1885,  this  suit 
was  instituted  by  Boney  in  order  to  establish  his  claim  against 
the  appellant  railroad  company,  and  to  obtain  the  decree  of 
the  court  directing  the  sale  of  the  roadbed  constructed  by  him,, 
and  for  general  relief.  The  court  found  the  facts  specially^ 
and  gave  judgment  that  the  Louisville,  New  Albany  &  Chi- 
cago Railroad  Company  pay  the  plaintiff  the  sum  of  $4,580- 
within  40  days  from  the  date  of  the  judgment.  It  was  fur- 
ther ordered  that,  in  default  of  payment  within  the  time  fixed, 
the  sheriff  of  Lake  county  should,  after  giving  three  weeks' 
notice,  sell  the  railroad  of  the  Louisville,  New  Albany  &  Chi- 
cago Railroad  Company,  "as  the  same  is  now  located,  con- 
structed, owned,  operated,  and  controlled  from  the  city  of 
New  Albany,  in  Floyd  county,  Ind.,  to  Michigan  City,  in  La 
Porte  county,  Ind.,  and  from  the  city  of  Indianapolis,  in  Marion 
county,  Ind.,  to  the  state  line  between  Indiana  and  Illinois, 
together  with  all  the  rights,  franchises,  privileges,  and  im- 
munities of  said  company  connected  therewith  or  incident 
thereto."  From  this  judgment  and  order  of  sale  the  railroad' 
company  prosecutes  this  appeal. 

Two  questions  are  presented  tor  decision  :  (i)  Did  the  ap- 
pellant railroad  company  become  liable  so  that  a  judgment 
for  the  amount  of  the  plaintiff's  claim  was  properly  rendered 
against  it?  (2)  If  it  did  become  liable  to  pay  the  plaintiff's 
claim,  can  the  order  directing  the  sheriff  to  sell  all  of  its 
property  within  the  state  of  Indiana,  including  all  the  rights, 
franchises,  and  privileges  connected  therewith  or  incident 
thereto,  be  maintained? 

In  respect  to  the  first  question,  it  may  be  said  an  examina- 
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tion  of  the  statute  will  disclose  that  ample  provision  is  made 
for  the  consolidation  of  railroad  companies ;  but  there  is  no 
express  statutory  declaration  that  the  corporation 
into  which  the  consolidated  companies  become  <!<"»<*"»»^ 
merged,  shall  assume  or  become  liable  for  the  debts  uTwutaTftr 
and  obligations  of  the  original  companies.  The  detu. 
effect  of  a  statutory  consolitfetion  is,  however,  prac- 
tically to  dissolve  the  old  corporations  into  the  new,  which 
takes  the  place  and  succeeds  to  all  property,  rights,  fran- 
chises, ana  privileges  of  the  several  consolidated  companies. 
While  it  is  an  open  question  in  some  jurisdictions  wnether 
or  not,  in  the  absence  of  a  statute,  the  debts  of  the  original 
companies  follow  as  an  incident  of  the  consolidation,  and  be- 
come by  implication  the  obligations  of  the  new  corporation, 
it  is  settled  in  this  state  that  the  act  of  consolidation  involves- 
an  implied  assumption  by  the  new  company  of  all  the  valid 
debts  and  liabilities  of  the  consolidated  companies.  Indian- 
apolis, C.  &  L.  R.  Co.  V.  Jones,  29  Ind.  465 ;  Columbus,  C.  & 
I.  C.  R.  Co.  V.  Powell,  40  Ind.  37;  Jeffersonville,  M.  &  I.  R. 
Co.  V.  Hendricks,  41  Ind,  48.  The  rule  which  the  authori- 
ties support  seems  to  be  that  where  one  corporation  goes- 
entirely  out  of  existence  by  being  incorporated  into  another, 
if  no  arrangements  are  made  respecting  the  property  and 
liabilities  of  the  corporation  that  ceases  to  exist,  the  corpor- 
ation into  which  it  is  merged  will  succeed  to  all  its  property, 
and  be  answerable  for  all  its  liabilities.  Thompson  v.  Ab- 
bott, 61  Mo.  176;  Mount  Pleasant  *.  Beckwith,  100  U.S.  514; 
Pullman's  Palace  Car  Co.  v.  Missouri  Pac.  R.  Co.,  11 5  U.  S. 
587;  23  Am.  &  Eng.  R.  Cas.  537.  After  the  consolidation 
the  liability  of  the  new  company  is  substituted  for  that  of 
the  original  companies,  ^hich  have,  to  all  intents  and  pur- 
poses, ceased  to  exist.  2  Mor.  Priv.  Corp.  §  955.  There  was 
hence  no  error  in  rendering  a  judgment  in  personam  against 
the  Louisville,  New  Albany  &  Chicago  Railroad  Company. 
The  other  feature  of  the  case  presents  a  (Question  of  much 
greater  difficulty-  According  to  the  established  rule  of  the 
common  law,  which  controls  the  current  of  mod- 
cm  authority,  the  franchises  of  a  corporation—  ^^L^ 
mere  incorporeal  hereditaments — were  not  subject  'ji,,^ 
to  seizure  and  sale  upon  execution,  in  the  absence 
of  express  statutory  provisions  authorizing  the  sale  and  pre- 
scribmg  the  method  of  transfer,  ft  follows  as  a  natural  se- 
quence that  lands,  easements,  or  things  essential  to  the  ex- 
istence of  the  corporation  and  the  execution  of  its  corporate 
duty,  and  without  which  its  franchise  would  be  of  no  prac- 
tical use,  cannot  be  levied  upon  and  sold  on  execution  at  law, 
so  as  to  detach  thera  from  the  franchise,  and  thus  destroy  its 
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use.  Indianapolis  &  C.  G,  R.  Co,  v.  State,  105  Ind.  37;  Ara- 
mant  v.  President,  etc.,  13  Serg.  &  R.  210 ;  Baxters.  Nash- 
ville &  H.  Turnpike  Co.,  10  Lea.  (Tenn.),  438,  4  Am.  &  Eng. 
Corp.  Cas.  134;  Herm.  Ex'ns,  561.  Thus  it  has  been  said,  m 
effect,  that  the  franchises  and  corporate  rights  of  a  company, 
and  the  means  which  are  necessary  to  enable  it  o  maintain 
its  existence  and  subserve  the  objects  and  purposes  of  its 
■creation,  are  incapable  of  being  granted  away  or  transferred 
by  any  act  of  the  company  without  express  authority,  or  by 
any  adverse  process  agamst  it.  Canal  Co.  v.  Bonham,  9 
Watts  &  S.  (Pa.)  27.  Accordingly,  where,  upon  an  execution 
issued  on  a  judgment  recovered  against  a  canal  company, 
the  marshal  had  seized  and  advertised  for  sale  a  toll-house 
and  sundry  canal  locks  and  other  tangible  property,  an  in- 
junction was  sustained ;  the  court  holding  that,  in  the  ab- 
sence of  a  statute,  neither  the  franchise  of  the  company,  nor 
any  lands  or  works  essential  to  the  enjoyment  of  the  fran- 
chise, and  which  could  not  be  separated  from  it  without  des- 
troying or  impairing  its  value,  could  be  sold  on  execution. 
Gue  V.  Tide  Water  Canal  Co.,  24  How.  (U.  S.),  257;  Coving- 
ton Draw-Bridge  Co.  v.  Shepherd,  21  How.  (U,  S.),  112.  In 
a  recent  case,  in  which  it  appeared  that  a  contractor  had  re- 
covered a  judgment  against  a  railroad  company,  under  which 
the  "right  of  way  to  the  railroad,  so  far  as  the  right  of  way 
has  been  obtained,  and  all  appurtenances  belonging  to  said 
railroad,"  were  sold  by  the  sheriff,  and  conveyed  to  the  pur- 
chaser, the  supreme  court  of  the  United  States  held  the  sale 
void,  saying,  m  effect,  that  the  company  had  no  estate  in  its 
right  01  way  capable  of  being  sold  on  execution  on  a  judg- 
ment at  law,  apart  from  its  franchise  to  own  and  operate  a 
railroad ;  that  what  the  company  acquired  was  merely  an  ease* 
ment  in  the  land  to  enable  it  to  discharge  its  functions  of 
making  and  maintaining  a  public  highway,  the  fee  of  the  soil 
remaining  in  the  grantor.  Moreover,  the  court  said,  in  sub- 
stance, that  it  would  be  clearly  violative  of  the  policy  of  the 
state  under  whose  laws  the  railroad  company  had  been  or- 
ganized to  permit  a  private  individual  to  seize  and  appro- 
priate, by  means  of  an  execution  sale,  the  right  of  way  which 
had  been  acquired  by  the  railroad  company  in  pursuance  of 
the  purposes  for  which  it  was  organized.  East  Alabama  R. 
Co.  V.  Doe,  114  U.  S.  340;  Freem.  Ex'ns  (2d  Ed.)  §  179.  "It 
may  be  considered  as  settled  that  a  corporation  cannot  lease 
or  alien  any  franchise  or  any  property  necessary  to  perform 
its  obligation  and  duties  to  the  state  without  legislative  au- 
thority." Black  V.  Delaware,  &c.  Canal  Co.,  22  N.  J.  Eq. 
130-399;  Thomas  v.  West  Jersey  R.  Co.,  lOi  U,  S.  71.  Al- 
though a  corporation,  in  respect  to  its  capital,  may  be  pri- 
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vate,  it  may  have  been  created  to  accomplish  objects  in  which 
the  public  have  a  direct  concern,  and  its  authority  to  acquire 
and  nold  property  may  have  been  conferred  upon  it  in  order 
that  these  objects  might  be  consummated.  In  such  a  case 
the  corporation  takes  its  franchise,  together  with  such  prop- 
erty as  the  statute  enables  it  to  acquire  by  the  exercise  of  the 
power  of  eminent  domain,  as  a  trust  from  the  state,  and  it 
can  neither  alien  the  one  nor  the  other  without  special  au- 
thority, nor  can  they  be  seized  and  sold  by  any  adverse  pro- 
cess against  it,  unless  express  provision  to  that  end  has  been 
made  by  statute.  Stewart's  Appeal,  56  Pa.  St.  413;  Richard- 
son V.  Sibley,  1 1  Allen  (Mass.),  65.  Accordingly  it  was  held 
■  that  a  corporation  organized  for  the  purpose  of  introducing 
water  into  a  town  for  the  accommodation  of  the  inhabitants 
was  in  a  certain  sense  a  corporation  for  public  purposes,  and 
that  its  buildings  and  appendages  necessary  for  carrying  on 
its  operations  were  not  subject  to  sale  in  the  process  of  en- 
forcmg  a  mechanic's  lien  taken  thereon.  Foster  v.  Fowler, 
60  Pa.  St.  27.  "For  the  sake  of  the  public,  whatever  is  es- 
sential to  the  corporate  functions  shall  be  retained  by  the 
corporation.  The  only  remedy  which  the  law  allows  to  credi- 
tors against  property  so  held  is  sequestration.  And  that 
remedy  is  consistent  with  corporate  existence,  whilst  a  power 
to  alien,  or  liability  to  levy  and  sale  on  execution,  would 
hang  the  existence  of  the  corporation  on  the  caprices  of  the 
managers,  or  on  the  mercy  of  its  creditors."  Railroad  Co. 
V.  Corwell,  ^9  pa.  St.  337. 

While  it  IS  true  that  "the  franchise  to  be  a  corporation  is 
not  a  subject  of  sale  and  transfer  unless  the  law  by  some  pos- 
itive provision  has  made  it  so,  and  pointed  out  the  modes  in 
which  such  sale  and  transfer  may  be  effected,"  and  while  the 
authorities  abundantly  justify  the  statement  that  property  ac- 
'  quired  and  held  by  a  corporation  for  the  exclusive  purpose 
of  enabling  it  to  accomplish  the  purposes  of  its  creation  can- 
not, without  like  authority,  be  either  directly  or  indirectly 
alienated,  it  does  not  follow  that  the  creditors  of  such  a  cor- 
potration  are  remediless,  i  Freem.  Ex'ns,  §  179.  Railroad 
corporations  may  sell  or  mortgage  personal  property,  and 
the  better  view  of  the  subject  seems  to  be  that  the  corpora- 
tion's right  voluntarily  to  .alienate  property,  and  the  credi- 
tor's power  to  subject  it  to  the  payment  of  corporate  debts, 
stand  upon  the  same  footing.  Coe  v.  Columbus,  P.  &  I.  R.  Co., 
10  Ohio  St.  372.  As  has  been  said,  there  is  a  distinction  be- 
tween the  road  and  structures  immediately  connected  there- 
with and  appliances  afterwards  obtained  for  the  purpose  of 
operating  the  road.  "The  interest  or  right  of  way  in  the 
land  required  for  the  construction  of  the  road,  the  timber  and 
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iron  of  the  track,  and  the  depots  and  structures  for  the  sup. 
ply  of  water,  and  the  like  are  said  to  be  part  of  the  realty, 
and  the  road  is  not  regarded  as  so  Qpnstructed  and  prepared 
for  use  until  such  things  are  affixed.  But  when  the  road  is 
thus  constructed  and  ready  for  use,  *  *  *  locomotives, 
cars,  and  other  articles  and  materials,  some  of  which  are  con- 
sumed in  the  use,"  are  requisite,  and  the  conclusion  is  well 
supported  that  these  when  not  in  actual  use,  are  liable  to 
seizure  and  sale  for  the  payment  of  debts.  Boston,  &c.  R.  Co. 
V.  Gilmore,  37  N.  H.420;  Pierce  v.  Emery,  32  N.  H.484;  Coe 
7/.  Columbus,  P.  &  l.R.Co,,  supra.  The  seizure  and  sale  of  such 
property  do  not  confer  any  right  in  the  franchise  of  the  cor- 
poration, or  to  any  of  the  privileges  of  the  corporation.  It 
IS  analogous  to  the  case  in  which  it  appeared  that  the  copy- 
right of  a  map  had  been  acquired  under  the  act  of  congress, 
and  that  copper-plate  engravings  of  the  author  had  been  seized 
and  sold  on  execution.  It  was  held  tliat  the  intangible  right 
to  strike  off  and  sell  copies  of  the  map  were  not  sold.  Ste- 
phens V.  Cady,  14  How.  (U.  S.Y  528.  In  all  of  those  cases  in 
which  the  owner  of  an  intangiole  right,  such  as  letters  patent 
and  the  like,  might  himself  voluntarily  assign  it,  although 
property  of  that  description  is  not  capable  of  being  seized 
and  sold,  on  account  of  its  incorporeal  nature,  it  may  never- 
theless be  subjected  to  the  payment  of  the  owner's  debts  by 
a  bill  in  equity.  Ager  v,  Murray,  105  U.  S.  126.  A  court  of 
equity  may,  by  its  decree,  compel  the  owner  to  execute  an 
assignment  of  letters  patent,  because  he  is  himself  possessed 
of  the  power  to  assign.  But,  in  the  absence  of  a  statute  au- 
thorizing it,  a  court  of  equity  cannot  compel  a  railroad  cor- 
poration to  transfer  its  franchise  or  such  property  as  is  essen- 
tial to  the  exercise  of  its  corporate  obligations,  because,  in 
the  absence  of  such  authority,  the  corporation  could  not  itself 
voluntarily  alienate  or  assign  its  property  of  that  description. 
The  plaintiff  in  the  present  case  acquired  a  mere  statutory 
lien  upon  so  much  01  the  roadbed  as  he  had  constructed. 

The  statute  provides  that  the  lien  may  be  forclosed, 
hSdLi'be*^  but  it  makes  no  provision  for  the  sale  of  the  fran- 
iritkort  H-  chise,  or  of  the  road  as  an  entirety,  or  of  anything 
thoritj.  that  would  in  effect  destroy  or  impair  the   use  of 

the  franchise.  The  statutes  regulating  the  con- 
struction and  operation  of  railroads  within  the  state  plainly 
contemplate  that  the  power  to  condemn  lands  and  construct 
and  operate  railroads  shall  be  confined  to  railroad  corpora- 
tions. There  is  no  provision  by  which  an  individual  citizen 
may  condemn  land  lor  railroad  purposes,  nor  is  it  contem- 
plated that  lands  condemned  and  used  for  such  purposes 
may  afterwards  be  sold  out  on  execution  or  by  order  of  the 


...Google 


CONSOLIDATION — LIABILITY   FOR   DEBTS.  175 

court,  and  become  the  property  of  an  iodividual,  so  long  as 
the  corporation  is  not  qissolved,  and  continues  in  the  use  of 
its  franchises  and  property.  The  statute,  unlike  that  which 
authorizes  railroad  companies  to  execute  mortgages  on  their 
property  and  franchises,  gives  the  contractor  a  lien,  and  noth- 
ing more.  As  it  appears  in  the  present, case  that  the  debt  re- 
mains unpaid,  the  lien  affords  the  basis  for  the  exercise  by  a 
court  of  chancery  of  its  flexible  jurisdiction,  to  coerce  pay- 
ment of  the  debt.  The  legislature  doubtless  deemed  it  the 
wiser  course  to  leave  the  method  of  coercing  payment  in 
each  case  to  the  court,  rather  than  to  prescribe  a  method 
which  might  be  suited  to  one  case,  and  not  to  another. 
While  the  corporation  is  solvent,  with  property  and  officers 
and  agents  subject  to  the  order  and  process  of  the  court  witb- 
in  the  state,  a  court  of  chancery  cannot  be  without  expedients 
for  coercing  payment  out  of  any  money  or  property  which 
the  corporation  itself  might  have  applied  to  that  purpose. 
We  know  judicially  that  the  Louisville,  New  Albany  &  Chi- 
cago  Railroad  Company  has  hundredsof  miles  of  railroad  in 
operation  in  the  state  of  Indiana.  There  is  no  suggestion 
that  the  corporation  is  insolvent.  It  has,  aside  from  its  fran- 
chise and  fixed  property,  perhaps  many  thousands  of  dollars 
worth  of  property  within  tne  state  which  is  subject  to  seizure 
and  sale.  Besides,  it  has  many  financial  officers  and  agents 
within  the  state,  who  receive  daily  thousands  of  dollars  for 
the  corporation.  All  these  are  subject  to  the  order  and  pro- 
cess of  the  court.  This  is  the  extent  to  which  the  court  can 
go  until  it  appears  that  the  corporation  is  insolvent^- and  un- 
able to  pay  its  debts  or  meet  its  current  obligations  and  lia- 
bilities; unable,  in  fact,  longer  to  discharge  the  duties  resting 
upon  it  as  a  corporation.  In  ^ucha  case,  doubtless,  a  court  of 
chancery  would  have  the  power  to  take  possession  of  the  cor- 
porate property  by  means  of  a  receiver,  and  wind  up  the  cor- 
poration, and  sell  its  property.  Upon  that  subject  we  decide 
nothing  until  a  case  arises.  The  conclusion  of  the  whole 
matter  in  the  present  case  is  that  the  order  of  the  circuit 
court  directing  the  railroad  to  be  sold  as  an  entirety,  together 
with  all  its  franchises,  privileges,  and  immunities  incident 
thereto,  was  in  excess  of  the  power  of  the  court.  So  far  as 
cases  relied  on  seem  to  support  a  contrary  doctrine  from  that 
above  enunciated  they  are  not  deemed  applicable  to  the  facts 
in  the  present  case.  Dayton,  X.  &  B.  R.  Co.  v.  Lewton,  20 
Ohio  St.  401 ;  Milwaukee  &  M.  Railroad  Co.  v.  James,  6  Wall, 
(U.  S.)  750. 

The  justice  of  the  case  requires  that  to  the  extent  that  the 
decree  of  the  court  orders  the  sale  of  the  railroad  of  the 
Louisville,  New  Albany  &  Chicago  Railroad  Company,  as  in 
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the  decree  specified,  including  its  franchises,  privileges,  and 
immunities  connected  therewith,  it  should  be  modified  and 
reversed,  with  the  costs  of  this  appeal.  So  far  as  the  decree 
orders  and  adjudges  that  the  above-named  railroad  companr 

S>ay  the  plaintif!  the  sum  therein  named,  it  is  affirmed,  with 
eave  to  take  such  further  steps,  not  inconsistent  with  this 
opinion,  as  may  be  deemed  necessary  to  coerce  payment  of 
the  judgment. 

Liability  of  ConididBtad  Company  for  OoMs  of  Individual  CompuiiMr— See 
DOte,  30  Am.  &  Eng.  R.  Cas.  1 53 ;  McAlpine  v.  Union  Pac  K.  Co.,  3o  /6. 
586,0016,589;  Tysen  f.  Wabash.  St.  L.  &  P.  R.  Co..  (C.  C.)  ij/*.  134,  note, 
138;  Indianola  R.  Co.  v.  Fryer  (Tex.),  11  /i,  334;  Mississippi  Val.  R.  Co. 
*.  Chicago,  St.  L.  &  N.  O.  R.  Co.,  (Miss.)  8  Id.  575  ;  Meyer  v.  Johnslon, 
(Ala.)  8  76.  584.  note.  647 ;  Whipple  *.  Union  Pac.  R.  Co.  (Kan.),  8  /*.  651 ; 
Hamlin  v.  Jerranl.  (Me.)  4  /6.  488 ;  Boanlman  v.  Lake  Shore  &  U.  S.  R. 
Co.  (N.  Y.)  4  /i.  265 ;  note,  292 ;  Houston  &  T.  C,  R.  Co.  v.  Shiri^  (Tei.) 


Oregon  Railway  &  Navigation  Co. 


Oregonia}<  R.  Co. 

(130  I/,  S.  I.) 

Laato— Power  of  Railroad  Company  to  Mako — Implied  Powora. — Unless 
specially  authorized  by  its  charter  or  bystatute,  a  railroad  company  cannot, 

S'  lease  orany  other  contract,  turn  over  to  another  company  its  road  and  fran- 
ises,norcananyoihercompanywithout  similar  authority  makeacontract 
to  receive  and  operate  such  road ;  and  such  a  contract  is  not  among  the 
ordinary  powersof  a  railroad,  andisnottobej>resumedfromthe  usual  grant 
of  powers  in  the  railroad  charter. 

Sam  •—Incorporation  underQensral  Statuto — Articlasof  incorporation.— A 
general  statute  authorizing  the  incorporation  of  persons  desiring  to  engage 
"inanyiawfulenterprise,  business,  pursuit  or  occupation. "does  not  authorize 
arailroad  company  organized  forliie  purpose  of  constructirtg and  operating 
a  railroad,  to  insert  in  its  articles  of  incorporation  a  provision  autiiorizing 
the  leasing  of  its  road. 

8amo~Restrlction  on  Powor  to  Soil— ReeognKlon  of  Powor.— A  statute 
which  declares  that  acertain  railroad  company  "shall  have  no  power  tosell, 
convey  or  assign  the  premises  or  rights"  thereby  granted  except  as  part  of, 
and  appurtenant  to,  the  line  of  railway  owned  by  the  company,  does  not 
imply  a  legislative  recr^nilion  of  the  power  of  the  company  to  sell  or  leaac 
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S&in»-~Recognltion  of  Powsr — ''Succeuora  and  Aailgni." — The  fact  that 
the  statutes  of  a  state  relative  to  corporations  make  use  Of  the  phrase  "suc- 
cessors and  assigns"  with  reference  to  the  powers  of  corporations,  does  not 
mply  that  corporations  organized  thereunder  are  authorized  to  assign  the 


property  necessary  to  their  comorate  existence,  and  therefore  to  exercise 
the  minor  power  of  leasing  such  property. 

Soma — Raoognltlon  of  Power— Statuts  relative  to  Roadi  of  Navigallon  Com* 


panlee> — A  provision  in  astatute  that  corporations  for  the  purpose  of  n 

gating  any  stream  shall  not  "  purchase,  lease,  or  in  any  way  control  "  any 
railroad,  road,  canal  or  bridge,  constructed  for  the  purpose  of  transporting 
freight  or  passengers  across  any  portages  on  the  line  oi  such  navi^tion  by 
any  othercompany  organized  unaer  thestatute,  is  not  such  legislative  recc^- 
nition  of  the  power  of  railroads  to  lease  their  property  as  will  justify  the 
courts  in  declaringthat  such  power  exists. 

Same — PowBrgof  Company — Statuta  Relating  to  DIuolutlon. — A  provision 
in  astatute  that  an^  corporation  may,  by  a  voteof  the  majority  of  itsstock- 
faoldcTs,  authorize  its  dissolution,  the  settling  of  its  business,  and  disposal 
of  its  property,  does  not  authorize  a  railroad  companyin  the  ordinary  course 
of  its  business  todispose  of  its  road,  franchises  and  the  powers  necessaiy  to 
properly  carry  on  the  business  of  acarrier.and  such  Statute  therefore  does 
not  confer  upon  itthepowerofmakingalease  of  such  property  andfranchises. 

Same— Foreign  Corporation — Memorandurn  of  Auooiation— Ore^n 
Ststut*.— The  Or^on  statute  of  1878.  which  provides  "that  any  foreign 
corporation  incorporated  for  the  purpose  of  constructing,  or  constructing 
and  operating,  or  for  the  purpose  of,  or  with  the  power  of,  acquiring  and 
operatingany  railroad  "shall,  on  compliance  with  the  lawsof  the  State,  have 
the  "same  rights,  powers  and  privileges  "  as  a  domestic  corporation  formed 
for  such  purpose,  does  not  authorizeacorporationformed  under  the  British 
Companies'  Acts,  which,  by  its  memorandum  of  association,  has  the  power 
of  leasingits  road.tomakea  leaseof  its  road  and  franchises  to  another con^ 
pany,  the  statute  having  no  application  to  corporations  established  for  the 
purposeofsellingorleasingtheirroads  instead  of  operatin^them  themselves. 

Sam* — Exeouled  Contract — Fulfillment  of  Lea*«  durlngThree  Year*. — The 
fact  that  the  lessee  of  a  railroad  under  a  lease  for  96  years,  has  for  less 
than  three  years,  recognized  and  fulfilled  the  obligations  incumbent  upon  it, 
does  not  make  such  lease  an  executed  contract  for  the  balance  of  the  terra, 
and  the  court  will  not  for  that  reason,  compel  the  performance  of  the  obli- 
gations undertaken  by  the  lessee. 

This  is  a  writ  of  error  to  the  Circuit  Court'of  the  United 
States  for  the  District  of  Oregon. 

The  Oregonian  Railway  Company,  Limited,  recovered  a 
judgment  against  the  Oregon  Railway  and  Navigation  Com- 
pany for  the  sum  of  $68,131,  on  a  contract  for  the  lease  of  a 
railroad  owned  by  the  plaintiff  in  the  suit,  which  had  been 
leased  to  and  used  by  the  defendant  This  sum  was  for  the 
semi-annual  payment  of  rent,  in  advance,  for  the  half  year  be- 
ginning May  IS,  1884. 

The  Oregonian  Railway  Company,  Limited,  was  organized 
in  Scotland,  under  what  are  called  "  The  Companies'  Acts, " 
of  Parliament  of  1862,  1867  and  i877,and  in  the  memorandum 
of  association  it  is  declared  that  its  principal  ofhce  and  place 
of  business  is  at  Dundee.  The  de^ndant  in  the  action,  the 
Or^on  Railway  and  Navigation  Company,  was  organized 
39  A.  &  E.  R.  Cas.— la 
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under  articles  of  incorporation,  filed  June  13,  1879,  according 
to  the  statutes  of  Oregon  on  that  subject,  and  its  principal 
office  is  declared  in  those  articles  to  be  at  Portland,  Oregon. 

After  many  amendments  to  the  original  petition,  and  still 
more  numerous  amended  answers,  the  case  came  to  a  hearing 
before  the  court  on  a  demurrer  to  the  answer  and  a  motion  to 
strike  it  out.  This  motion  was  denied,  but  the  demurrer  was 
sustained,  and  as  the  pleadings  were  supposed  to  present  all  the 
issues  that  could  anse  in  the  case  a  judgment  was  rendered 
for  the  plaintiff,  to  review  which  this  writ  of  error  is  prose- 
cuted. 22  Fed.  Rep.  245,  and  23  Fed.  Rep.  232 ;  20  Am.  & 
Eng.  R.  Cas.  523. 

The  amended  petition  of  the  plaintiff  sets  out  the  acts  of 
Parliament  under  which  it  was  organized  as  a  corporation,  or 
so  much  thereof  as  is  necessary  to  an  understanding  of  the 
questions  presented  by  this  record,  and  gives  in  full  its  "  Mem- 
orandum of  Association, "  and  also  what  are  called  its  "  Arti- 
cles of  Association,"  This  memorandum,  after  stating  the 
name  of  the  company  as  above  given,  and  that  its  registered 
office  will  be  situated  in  Scotland,  proceeds  to  give  the  objects 
for  which  it  is  established,  as  follows: 

"First.  The  building,  constructing,  reconstruction,  equip- 
ping, owning,  operating,  leasing  or  selling,  transferring,  or 
disposing  oij  or  purchasing  or  otherwise  acquiring,  holding 
ana  operating,  or  otherwise  using,  working,  or  dealing  in  all 
or  any  such  railway  or  railways,  railroad  or  railroads,  in  the 
State  of  Oregon  and  the  Territory  of  Washington,  in  the 
United  States  of  America," or  in  either  of  them,  or  between 
such  points  in  said  State  or  Territory  or  elsewhere  in  North 
America  as  may  from  time  to  time  be  resolved  or  determined 
upon  by  said  company,  and  the  carrying  of  passengers,  goods 
and  mmerals  and  all  other  traffic  and  freight  on,  and  the 
doing  and  performing  of  all  other  acts,  deeds  and  other  op- 
erations connected  with  railways  and  railroads  in  the  said  State 
and  Territory,  or  either  of  them,  or  elsewhere  in  North 
America. 

"  Second.  The  building,  constructing,  equipping,  owning  and 
operating,  or  the  leasing,  selling,  transferring,  holding,  or  ac- 
quiring, oy  purchase  or  otherwise,  and  the  working  and  us- 
ing of  one  or  more  lines  or  portions  of  lines  of  railroad  or 
railway,  or  parts  thereof  from  {Jirst)  the  city  of  Portland  or 
the  city  of  Astoria,  in  the  state  of  Oregon,  United  States  of 
America," or  from  either  or  both  of  said  cities,  or  from  some 
other  point  or  place  on  the  Willamette  or  Columbia  rivers, 
in  said  state  of  Oregon,  through  any  part  or  portion  of  the 
said  state  of  Oregonlying  west  or  soutn  of  the  Cascade  range 
of  mountains,  in  said  state,  to  some  point  at  or  near,  in  or 
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Upon  said  Cascade  range  of  mountains ;  {second)  from  thence, 
or  from  any  part  orportion  of  the  western  or  southwestern 
part  of  said  state  of  Oregon,  to  and  across  and  to  the  east  side 
-of  said  Cascade  range  of  mountains,  through  a  pass  in  said 
mountains  at  or  near  that  fork  or  branch  of  the  W'illamette 
river,  in  said  state  of  Oregon,  known  as  the  middle  fork  or 
branch  of  said  river,  or  through  some  other  pass  in  said  mount- 
ains, within  one  hundred  miles  north  or  south  of  said  middle 
fork  or  branch  of  said  river,  where  shall  be  found  to  be  on 
actual  survey  the  easiest  and  most  practicable  route  across 
the  Cascade  range  of  mountains ;  (third)  thence  through  that 
portion  of  said  state  of  Oregon  lying  east  of  said  Cascade 
range  of  mountains  and  on  through  the  territories  of  Wash- 
ington or  Idaho,  or  the  states  of  Nevada  and  California,  in 
the  United  States  of  America,  or  through  all  or  any  one  or 
more  of  said  states  and  territories  to  a  connection  with,  or 
without  making  any  connection  with,  any  other  railway  or 
railways  in  either  of  said  states  of  Oregon,  California  or  Ne- 
vada, or  territories  of  Washington  or  Idaho,  and  with  or 
mthout  one  or  more  branch  lines  {a)  running  north,  south, 
east,  or  west  from  said  main  line  on  the  east  side  of  said  Cas- 
cade range  of  mountains,  or  (3)  running  from  said  main  line 
on  the  west  side  of  said  Cascade  range,  in  said  state  of  Ore- 
g-on,  forming  a  junction,  or  one  or  more  junctions,  with  said 
main  line,  at  one  or  more  points,  to  a  terminus  in  said  portion 
of  the  state  of  Oregon  west  of  said  Cascade  range  of  mount- 
ains, or  to  a  junction  with  said  main  line,  or  to  a  terminus 
or  termini  at  one  or  more  seaports  on  the  shores  of  the  Pa- 
cific ocean,  all  as  may  from  time  to  time  be  determined  by 
actual  surveys;  as  also  to  purchase,  build,  construct,  own, 
equip  and  operate,  or  to  enter  into  agreements  to  run  over 
or  to  lease  (i)  any  line  or  lines,  branch  or  branches,  of  rail- 
way or  railways,  railroad  or  railroads,  that  may  connect  with 
or  become  attached  to,  or  meet  or  become  a  part  of  the  said 
main  line  or  its  main  branch  or  any  of  its  branches  herein- 
before designated  ;  or  (2)  such  other  main  or  branch  line  or 
lines,  or  extensions  of  any  railway  or  railways,  railroad  or 
railroads,  made  in  connection  with  this  company's  main  line, 
or  of  any  of  its  branches,  or  separate  and  distinct  therefrom, 
all  in  such  manner  of  way  or  form  and  on  such  terras  as  said 
company  shall  from  time  to  time  deem  advisable  and  for  its 
interests,  and  the  doing  and  performing  of  all  other  opera- 
tions connected  with  said  designated  railway  or  railways, 
railroad  or  railroads,  or  branches  thereof,  or  in  connection 
with  other  railways  of  a  similar  or  different  nature,  the  doing 
■and  performing  of  which  this  said  company  shall  at  any  time 
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deem  advisable  and  for  its  interests  in  the  carrying  out  of  its 
blisiness. 

"  Third.  The  building,  constructing,  purchasing,  or  other- 
wise acquiring,  holding,  equipping,  owning  and  operating,  or 
the  leasing  and  operating,  or  the  leasing,  equipping  and  oper- 
ating, or  tne  selling,  transferring,  or  otherwise  disposing  of, 
and  the  working  and  using  of  any  other  railway  or  railroad, 
or  of  any  wharves,  jetties,  steamboat,  or  steamship,  stage,  or 
of  any  canals,  locks,  bridge,  clay  road,  plank  road,  turnpike, 
hack,  truck,  or  express  lines,  or  any  other  line,  lines,  or  means 
for  the  transportation  of  freight  or  passengers,  or  either  or 
both,  now  constructed,  or  operated  in  whole  or  in  part,  or 
which  may  be  hereafter  constructed  or  operated  in  whole  or 
in  part,  in  either  of  the  said  states  of  Oregon,  California,  or 
Nevada,  or  said  territories  of  Washington  or  Idaho,  and  that 
whether  in  connection  with  or  separate  and  distinct  from, 
and  as  line  or  means  independent  of  said  railway  or  railways, 
railroad  or  railroads,  so  to  be  built,  constructed,  purchased, 
owned,  equipped,  or  operated  as  aforesaid  by  this  company." 
The  petition  also  avers  that  the  company  has  complied  with 
the  statute  of  Oregon,  which  authorizes  corporations  of  for- 
eign countries  to  do  business  in  that  state  upon  complying 
with  certain  requirements.  On  this  averment  no  issue  is- 
raised. 

It  also  alleges  that  on  August  i,  iS8i,  the  plaintiff,  by  an 
indenture  of  lease,  demised  to  the  defendant  a  certain  railway 
or  railroad  owned  by  the  plaintiff,  in  the  state  of  Oreeon,  with 
its  stations,  depots,  and  other  property  connected  therewith, 
for  a  term  of  ninety-six  years  from  the  date  of  the  lei^se ;  and 
that  the  defendant,  by  the  terms  of  said  indenture,  covenanted 
and  agreed  to  pay  the  plaintiff  therefor  the  yearly  rental  of 
twenty-eight  thousand  pounds  sterling,  in  equal  naif  yearly 
payments,  on  the  i;th  of  May  and  the  nth  of  November  in 
each  year,  in  advance.  It  then  proceeds  to  allege  "  that  upon 
the  execution  of  said  indenture  of  lease  the  said  defendant  en- 
tered into  possession  of  said  demised  property,  and  has  con- 
tinued in  the  enjoyment  of  the  same  to  the  present  time,  but 
that  on  the  fifteenth  of  May,  1884,  the  defendant,  pretending 
that  neither  it  nor  the  plaintiff  was  authorized  or  empowered 
by  law  to  enter  into  said  indenture  of  lease,  tendered  and 
ottered  to  restore  possession  of  said  demised  property  to- 
plaintiff  in  its  then  condition,"  and  disavowing  the  obligation 
of  the  lease,  refused  to  pay  any  further  rent,  wherefore  the 
plaintiff  prays  judgment  for  the  sum  of  $68,131. 

The  substance  of  the  numerous  answers  and  amended  an- 
swer is,  that  the  defendant  denies  that  the  plaintiff  has  auy 
corporate  existence  j  avers  that  it  had  no  power  or  authority 
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-to  make  the  contract  or  lease  as  stated  in  the  petition,  and 
that  the  contract,  although  signed  by  the  president  of  the  de- 
fendant company,  with  the  seal  of  that  company  attached,  and 
the  signature  of  the  secretary,  by  order  of  its  board  of  direct- 
ors,  is  also  without  legal  authority,  and  is  not  binding  upon 
the  defendant.  In  fact,  the  essence  of  the  defence  ana  of  the 
whole  controversy  is,  whether  these  companies  had  power 
under  their  organization  as  corporations  to  make  the  con- 
tract of  lease  which  is  the  foundation  of  this  action. 

The  defendant  avers  that  it  has  fully  paid  the  rent  due  un- 
der the  lease  for  the  term  ending  May  15,  1881,  from  which 
time  it  disavowed  the  obligatory  force  of  the  contract,  and 
■offered  to  return  and  deliver  up  to  the  plaintiff  all  the  prop- 
erty  it  held  under  the  lease. 

It  appears  also  by  the  pleadings,  both  on  the  part  of  the 

Elaintm  and  defendant,  that  they  entered  into  an  agreement, 
y  which  the  defendant  company  was  to  continue  to  use  the 
road  for  the  time  being,  in  order  to  prevent  serious  loss  arising 
from  the  disruption  of  the  relations  of  the  two  railroads,  but 
that  such  use  was  not  to  be  construed  as  being  under  the 
lease,  nor'as  binding  either  party  beyond  what  the  law  would 
imply  if  this  arrangement  had  not  been  made.  There  is  also 
an  averment  in  the  petition  that  the  property  was  not  in  the 
same  condition  when  the  offer  to  return  it  was  made  as  it  was 
when  it  was  received ;  but  this  is  denied  in  the  answer,  and 
as  no  proof  was  taken  in  regard  to  that  fact  it  can  make  no 
figure  in  the  case  as  presented  to  this  court. 

y.  N.  Delph  and  James  C.  Carter  for  plaintiff  in  error. 

Sidney  Bartktt  also  filed  a  brief  for  plaintiff  in  error. 

Attorney  General  and  George  F,  Edmunds  (with  whom  was 
Edmund  Robertson  on  the  brief)  for  defendant  in  error. 

Miller,  J. — The  two  questions  presented  on  this  demur- 
rer, and  the  only  ones  necessary  to  be  considered,  are : 

First.  Whether  the  plaintiff,  the  Oregonian  Railroad  Com- 
pany, Limited,  organized  under  the  laws  of  Great  Britain, 
with  such  aid  as  the  statute  of  Oregon  gives  to  it  in  reference 
to  business  done  in  that  State,  had  the  power  to  lease  its  rail- 
road to  the  defendant  company ;  and, 

Second.  Whether  the  Oregon  Railway  and  Navigation 
Company,  the  defendant  in  the  action,  organized  under  the 
laws  of  tne  State  of  Oregon,  had  the  legal  capacity  and  law- 
ful power  to  make  said  lease  on  its  part. 

Although  the  lease  itself,  which  is  the  foundation  of  this 
action,  is  not  found  in  the  pleadings,  nor  in  the  record,  the 
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statements  in  regard  to  it  made  by  the  petition,  amended 
petition  and  answers  leave  no  question  as  to  its  nature  or 
character  so  far  as  it  effects  the  two  questions  here  sug- 
gested. 

It  may  be  considered  as  the  established  doctrine  of  this 
court  in  regard  to  the  powers  of  corporations,  that  they  are 
such  and  sucn  only  as  are  conferred  upon  them  by 
c«r>onUui  the  acts  of  the  legislatures  of  the  several  States 
baTtoBirthB  under  which  they  are  organized.  A  corporation 
CBn^iM  '"  '^'^  country,  whatever  it  may  have  been  in  Eng- 
a»  fcj  tuDf  land  at  a  time  when  the  crown  exercised  the  right  of 
■(fc  creating  such  bodies,  can  only  have  an  existence  un- 

der the  express  law  of  the  State  or  sovereignty 
by  which  it  is  created.  And  these  powers,  where  they  do 
not  relate  to  municipal  corporations  exercising  authority 
conferred  solely  for  the  benefit  of  the  public,  and  in  some 
sense  parts  of  the  body  politic  of  the  State,  have  in  this  coun- 
try until  within  recent  years  always  been  conferred  by  spe- 
cial acts  of  the  legislative  body  under  which  they  claim  to 
exist.  But  the  rapid  growth  of  corporations,  which  have 
come  to  take  a  part  in  all  or  nearly  all  of  the  business  oper- 
ations of  the  country,  and  especially  in  enterprises  requiring 
large  aggregations  of  capital  and  individual  energy,  as  well 
as  their  success  in  meeting  the  needs  of  a  vast  number  of 
most  important  commercial  relations,  have  demanded  the 
serious  attention  and  consideration  of  law  makers.  And 
while  valuable  services  have  been  rendered  to  the  public  by 
this  class  of  organizations,  which  have  stimulated  their  for- 
mation by  numerous  special  acts,  it  came  at  last  to  be  per- 
ceived that  they  were  attended  by  many  evils  in  their  oper- 
ation as  well  as  much  good,  and  that  the  hasty  manner  in 
which  they  were  created  by  the  legislatures,  sometimes  with 
exclusive  privileges,  often  without  due  consideration  and 
under  the  mfluence  of  improper  motives,  frequently  led  to 
bad  results.  Whether  it  was  this  consideration,  or  mainly 
the  desire  to  fix  some  more  uniform  rule  by  which  the  rights 
and  powers  of  private  corporations,  or  those  for  pecuniary 
profit  should  come  into  existence,  it  is  certain  that  not  many 
years  ago  state  constitutions  which  were  formed  or  remoa- 
elled  came  to  have  in  them  a  provision  like  that  which  is  now 
to  be  found  in  the  constitution  of  the  State  of  Oregon,  arti- 
cle II, §2:  "Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  laws,  except  for  munici- 

Eal  purposes.     All  laws  passed  pursuant  to  this  section  may 
e  altered,  amended  or  repealed,  but  not  so  as  to  impair  or 
destroy  any  vested  corporate  rights." 

Outside  of  the  powers  conferred  and  the  privileges  granted 
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to  those  organizations  by  the  statutes  under  which  they  ex- 
ist, they  are  in  all  the  States  of  the  Union,  which  like  Oregon 
have  the  common  law  as  the  foundation  of  their  jurispru- 
dence, governed  by  that  common  law ;  and  it  is  the  estab- 
lished doctrine  of  this  court,  and,  with  some  exceptions,  of 
the  States  in  which  that  common  law  prevails,  as  well  as'of 
Great  Britain,  from  which  it  is  derived,  that  such  a  corpo- 
ration can  exercise  no  power  or  authority  which  is  not 
granted  to  it  by  the  charter  under  which  it  exists,  or  by  some 
other  act  of  the  legislature  which  granted  that  charter. 

This  proposition  has  been  before  this  court  more  than  once 
in  recent  years.  It  was  very  fully  considered  in  Thomas  v. 
West  Jersey  R.  Co.,  loi  U.  S.  71,  which  resembled 
the  case  before  us  in  several  important  features.  ""■••»■ 
The  MiUville  and  Glassboro  Railroad  Company,  ""^  "" 
incorporated  under  the  laws  of  New  Jersey,  en- 
tered into  an  agreement  with  Thomas  and  others  for  the  lease 
of  its  railroad  to  them  for  twenty  years.  It  was  agreed  that 
the  company  might  at  any  time  terminate  the  lease  and  re- 
take possession  of  the  railroad ;  in  which  case  any  loss  or 
damas^e  incurred  by  the  lessees  should  be  equitably  adjusted 
by  arbitration,  and  the  amount  be  paid  by  the  company. 
This  contract  was  made  in  1859,  and  tne  lessees  took  control 
of  the  property  and  used  it  until  1867,  when  they  were 
served  with  a  notice  by  the  lessor  terminating  the  lease,  A 
suit  was  brought  to  recover  the  damagesTnentioned  in  the  con- 
tract, which  came  from  the  circuit  court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania  to  this  court,  where 
it  was  elaborately  argued,  and  received  the  earnest  consid- 
eration of  the  court,  as  may  be  perceived  from  the  report  of 
the  case.  The  opinion,  which  was  concurred  in  by  all  the 
judges  who  sat  in  the  case,  contains  a  full  review  of  the  de- 
cisions of  the  English  courts  on  the  subject  discussed,  and 
also  of  previous  decisions  of  this  court.  The  question  turned 
altogether  upon  the  power  of  the  railroad  company,  under 
its  cTiarter  and  the  laws  of  New  Jersey,  to  make  the  lease  by 
which  its  road  was  turned  over  for  twenty  years  to  the  ab- 
solute control  of  other  parties.  The  right  to  do  this  was  as- 
serted under  the  following  language  in  the  charter  of  the 
company :  "That  it  shall  oe  lawful  for  the  said  company,  at 
any  time  during  the  continuance  of  its  charter,  to  make  con- 
tracts and  engagements  with  any  other  corporation,  or  with 
individuals,  for  the  transporting  or  conveying  any  kind  of 
goods,  produce,  merchandise,  freight,  or  passengers,  and  to 
enforce  the  fulfillment  of  such  contracts."  But  the  court 
said  it  was  impossible  under  any  sound  rule  of  construction 
to  find  in  this  lanjjuage  a  permission  to  sell,  lease,  or  transfer 
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to  others  the  entire  railroad  and  the  rights  and  iranchises  of 
the  corporation.  The  casesof  Ashbury  Ry,  Carr.  &  Iron  Co. 
V.  Riche,  L.  R.  7  H.  L.  653,  decided  in  the  House  of  Lords 
in  187s,  and  East  Anglian  R.  Co.  v.  Eastern  Counties  R.  Co., 
II  C.  B.  775,  were  also  reviewed,  with  several  others  of  a 
similar  character  from  the  reports  of  the  highest  courts  of 
England,  in  which,  as  this  court  said :  "The  broad  doctrine 
was  established  that  a  contract  not  within  the  scope  of  the 

Kwers  conferred  on  the  corporation  cannot  be  made  valid 
the  assent  of  every  one  of  the  shareholders,  nor  can  it  by 
any  partial  performance  become  the  foundation  of  a  right  of 
action."  Reference  was  also  made  in  the  same  opinion  to  the 
case  of  York  &  M.  L.  R.  Co.  v.  Winans,  17  How.  (U.  S.).  30, 
which  held  that  a  corporation  which  has  undertaken  to  con- 
struct and  operate  a  railroad  cannot,  by  alienating  its  right 
to  use  and  its  powers  of  control  and  supervision,  avoid  the 
responsibility  that  it  assumed  in  accepting  the  charter.  The 
court  said :  "The  corporation  cannot  absolve  itself  from  the 
performance  of  its  obligations  without  the  consent  of  the  leg- 
islature." To  this  effect  were  cited  Beman  v.  Rufford,  i  Sim. 
(N.  S.)  5S0,  and  Winch  v.  Birkenhead  &  L.  R.  Co.,  6  Jurist, 
1035  ;  s.  c.  13  Eng.  L.  &  Eq.  506. 

Afterwards,  in  Green  Bay  &  M.  R.  v.  Union  Steamb.  Co., 
107  U.  S.  98,  13  Am.  &  Eng.  R.  Cas.  658,  the  case  of  Thomas 
V.  West  Jersey  R.  Co.,  supra,  was  referred  to  with  approba- 
tion. Still  later,  in  the  case  of  Pennsylvania  R.  Co.  v.  St. 
Louis,  A.  &  T.  H.  R.  Co.,  118  U.S.  290,  309,  24  Am.  4  Eng. 
R.  Cas.  58,  where  the  whole  question  was  reconsidered  after 
a  full  argument,  the  conclusion  was  stated  in  the  following 
language:  "We  think  it  may  be  stated,  as  the  just  result  of 
these  cases  and  on  sound  principle,  that  unless  specially  au- 
thorized by  its  charter,  or  aided  by  some  other  legislative 
action,  a  railroad  company  cannot,  by  lease  or  any  other  con- 
tract, turn  over  to  another  company,  for  a  long  period  of  time, 
its  road  and  all  its  appurtenances,  the  use  01  its  franchises, 
and  the  exercise  of  its  powers,  nor  can  any  other  railroad  com- 
pany without  similar  authority  make  a  contract  to  receive  and 
operate  such  road,  franchises  and  property  of  the  first  cor- 
poration, and  that  such  a  contract  is  not  among  the  ordinary 
powers  of  a  railroad  company,  and  is  not  to  be  presumed 
from  the  usual  grant  of  powers  in  a  railroad  charter." 

It  may  be  considered  that  this  is  the  law  of  the  State  of 
Oregon,  except  as  it  has  been  altered  or  modified  by  its  con- 
stitution and  statutes. 

We  are  here  met  with  an  embarrassment  arising  out  of  the 
circumstance  that  neither  the  plaintiff  nor  the  defendant  in 
the  present  case  professes  to  exercise  its  powers  under  any 
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special  charter  conferred  on  it  by  the  legislature  of  Oregon. 
That  State,  in  accordance  with  the  principle  laid 
down  in  its  constitution,  to  which  we  have  already  "rjf*"  "*'' 
referred,  passed  general  laws  for  the  formation 
of  private  corporations.  See  Laws  of  Oregon,  (Deady's 
Comp.)chap.  8.  Undertitle  i,§  i  reads  as  follows:  "Whenever 
three  or  more  persons  shall  desire  to  incorporate  themselves 
for  the  purpose  of  engaging  in  any  lawful  enterprise,  business, 
pursuit,  or  occupation,  they  may  do  so  in  the-  manner  pro- 
vided in  this  act. '  Provision  is  then  made  for  the  manner  in 
which  these  persons  shall  constitute  themselves  a  corporation, 
by  fiUng  articles  of  association,  acknowledged  before  a  proper 
officer,  in  the  office  of  the  secretary  of  state  and  in  that  of 
the  clerk  of  the  county  where  the  business  is  to  be  carried  on. 
What  these  articles  snail  contain  is  specified  with  some  par^ 
ticularity.  But  title  2  of  this  same  chapter  is  more  important 
in  regard  to  the  matter  at  issue,  because  it  relates,  among 
other  things,  to  corporations  which  are  organized  for  the  con- 
struction of  railroads.  The  mode  of  their  formation  is  the 
same  as  that  of  those  coming  under  title  i ,  but  the  declaration 
of  the  powers  which  may  t^  exercised  by  railroad  corpora- 
tions may  become  important  in  the  consideration  of  the  pres- 
ent case. 

But  by  the  act  of  the  legislature  of  October  21, 1878,  Session 
Laws,  95,  it  is  provided  "that  any  foreign  corporation  incor- 
porated for  the  purpose  of  constructing,  or  constructing  and 
operating,  or  for  the  purpose  of,  or  with  the  power  of,  acquir- 
ing and  operating  any  railway,  *  *  ♦  shall,  on  compliance 
with  the  laws  of  this  State  for  the  regulation  of  foreign  cor- 
porations transacting  business  therein,  have  the  same  rights, 
powers  and  privileges"  as  a  domestic  corporation  formed  for 
such  purpose,  and  no  more.  When  we  have  found,  therefore, 
what  powers  were  conferred  by  the  laws  of  Oregon  on  the 
defendant  corporation  in  this  case,  we  shall  also  have  deter- 
mined that  the  powers  of  the  plaintiff  corporation  were  no 
greater  with  regard  to  the  same  subject  matter,  so  far  as  the 
statutes  are  concerned,  except  as  it  may  be  shown  that  other 
powers  are  given  by  some,  express  statute.  It  may^also  be 
conceded,  at  the  outset  of  the  argument,  that  the  memoran- 
dum made  under  the  Companies'  Act  of  1862  by  the  plaint- 
iff, and  the  articles  of  association  made  under  the  laws  of 
Oregon  by  the  defendant,  both  contain  declarations  of  the 
powers  of  these  companies  and  of  each  of  them  to  buy  or 
sell  or  lease  railroads.  The  only  question,  therefore,  to  be 
considered,  is  whether  this  declaration  of  power  is  authorized 
by  the  laws  of  Oregon. 

It  is  argued  that  the  articles  of  association,  under  the  Ore- 
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gon  law,  and  the  memorandum  of  association,  under  the  Com- 
panies Acts  of  Great  Britain,  are  themselves  the 
Eiikctoruti-  equivalent  of  an  act  of  incorporation  by  the  legis- 
^MtfuNd-  ij^(yj.g^  gnj  that  whatever  is  found  as  a  erant  of 
power,  or  description  of  the  purpose  of  tTie  com- 
pany, set  forth  in  such  articles  of  memorandum,  is  tanta- 
mount to  a  legislative  act.  A  phrase  in  the  opinion  of  the 
court  in  Thomas  v.  West  Jersey  R.  Co.,  supra,  is  cited  as  sup- 
porting this  proposition,  namely ;  "  The  memorandum  of  as- 
sociation, as  Lord  Cairns  said,  stands  in  place  of  a  legislative 
charter."  But  what  was  meant,  both  by  Lord  Cairns  and  by 
this  court,  was  that  anything  not  claimed,  granted,  or  de- 
scribed in  such  instrument  m  relation  to  the  powers  and 
business  of  the  corporation  could  not  be  held  to  be  a  part  of 
them  by  construction  ;  in  other  words  that  its  powers  could 
not  exceed  those  enumerated  therein.  It  was  necessarily 
implied  in  such  a  remark  .that  anything  in  such  articles  or 
memorandum  not  warranted  by  tne  statutes  in  question,  au- 
thorizing the  formation  of  corporate  bodies,  was  void  for  want 
of  authority.  Of  course  any  authority  for  the  exercise  of  cor- 
porate powers,  derived  from  the  laws  of  Oregon,  must  be  in 
accord  with  the  constitution  of  that  state  and  its  statutes 
upon  that  subject.  The  constitutional  provision,  above 
quoted,  that  corporations  shall  not  be  created  by  special 
laws,  but  may  be  formed  under  general  laws,  implies  that  no 
private  corporation  could  be  created  thereafter  until  such 
general  law  had  been  enacted,  and  that  it  thereupon  became 
the  fundamental  law  of  the  state  in  regard  to  all  corporations 
formed  under  it.  It  is  idle  to  say,  therefore,  that  any  cor- 
poration could  assume  to  itself  powers  of  action  by  the  mere 
declaration  in  its  articles  or  memorandum  that  it  possessed 
them. 

We  have  examined  with  much  care  the  two  statutes  al- 
ready referred  to  concerning  incorporation,  enacted  in  ac- 
cordance with  that  constitutional  provision,  and 
OnsoBftat-  do  not  find  any  express  authority  for  a  railroad 
egarcr»w*r  Company  to  lease  its  road  for  an  indefinite  period, 
uiMM.  or  for  it  to  take  such  a  lease;  nor  are  we  able  to 

find  any  general  language  in  those  statutes,  or  either 
of  them,  in  relation  to  the  powers  that  may  be  conferred  upon 
corporations  which  justifies  a  departure  from  the  principles 
laid  down  in  Thomas  v.  West  Jersey  R.  Co, 

It  is  to  be  remembered  that  where  a  statute  making  a  grant 
of  property,  or  of  powers,  or  of  franchises,  to  a  private  indi- 
vidual, or  a  private  corporation,  becomes  the  suoject  of  con- 
struction as  regards  the  extent  of  the  grant,  the  ujiiversal 
rule  is  that  in  doubtful  points  the  construction  shall  be 
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against  the  grantee  and  in  favor  of  the  government  or  the 
general  public.  As  was  said  in  the  case  of  Charles  Riv. 
Bridge  V.  Warren  Bridge,  ii  Pet.  (U.  S.)  420,  "in  this  court 
the  principle  is  recognized  that  in  grants  by  the  public 
nothing  passes  by  implication."  See  also  Dubuque  &  P.  R. 
Co.  V.  Litchfield,  23  How.  66 ;  St.  Clair  County  Turnpike  Co. 
V.  Illinois,  96  U.  S.  63.  Therefore  if  the  articles  of  associa- 
tion of  these  two  corporations,  instead  of  being  the  mere 
adoption  by  the  corporators  themselves  of  the  dclaration  of 
their  own  purposes  and  powers,  had  been  an  act  of  the  legis- 
lature of  Oregon  conferring  such  powers  on  the  corpora- 
tions, they  would  be  subject  to  the  rule  above  stated  and  to 
rigid  construction  in  regard  to  the  powers  granted.  How 
much  more,  then,  should  this  rule  be  applied,  and  with  how 
much  more  reason  should  a  court,  called  upon  to  determine 
the  powers  granted  by  these  articles  of  association,  construe 
them  rigidly,  with  the  stronger  leaning  in  doubtful  cases  in 
favor  ofthe  public  and  against  the  private  corporations. 

We  have  to  consider,  when  such  articles  become  the  sub- 
ject of  construction,  that  they  are  in  a  sense  ex  parte ;  their 
formation  and  execution — what  shall  be  put  into 
them  as  well  as  what  shall  be  left  out — do  not  take  "■i«o'e"- 
place  under  the  supervision  of  any  official  authori-  ^^^J^"^ 
ty  whatever.  They  are  the  prorfiiction  of  private  Hneutioa. 
citizens,  gotten  up  in  the  interest  of  the  parties 
who  propose  to  become  corporators,  and  stimulated  by  their 
zeal  for  the  personal  advantage  of  the  parties  concerned 
rather  than  the  general  good.  These  articles,  when  signed 
by  the  corporators,  acknowledged  before  any  justice  of  the 
peace  or  notary  public,  and  filed  in  the  office,  of  the  secre- 
tary of  state  ana  the  clerk  of  the  proper  county,  become 
complete  and  operative.  They  are,  so  far  as  framed  in  ac- 
cordance with  law,  a  substitute  for  legislation,  put  in  the 
place  of  the  will  of  the  people  of  the  state,  formerly  ^ex- 
pressed  by  acts  of  the  legislature.  Neither  the  officer  who 
takes  such  acknowledgement,  nor  those  who  file  the  articles, 
have  any  power  of  criticism  or  rejection.  The  duty  of  the 
first  is  to  certify  to  the  fact,  and  of  the  second  to  simply 
mark  them  filed  as  public  documents,  in  their  respective 
offices.  These  articles,  which  necessarily  assume  by  tne  sole 
action  of  the  corporators  enormous  powers,  many  of  which 
have  been  heretofore  considered  of  a  public  character,  some- 
times affecting  the  interests  of  the  public  very  largely  and 
very  seriously,  do  not  commend  themselves  to  the  judicial 
mind  as  a  class  of  instruments  requiring  or  justifying  any 
very  liberal  construction.  Where  the  question  is  whether 
they  conform  to  the  authority  given  by  statute  in  regard  to- 
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corporate  organizations,  it  is  always  to  be  detemined  upon 
just  construction  of  the  powers  granted  therein,  with  a  due 
regard  for  all  the  other  laws  of  va.€  state  upon  that  subject, 
and  the  rule  stated  above. 

It  is  not  urged  with  much  apparent  confidence  that  there 
is  anything  in  the  general  provisions  of  the  laws  of  Oregon, 
in  relation  to  the  formation  of  private  corpora- 
FDwarMiMM  tions,  which  are  to  be  found  in  chap,  8,  titles  i  and 
tobHtM«ar'  ■^'  Deady's  Corap.,  which  by  express  terms  author- 
niiiMi.  izes  a  corporation  to  include  within  the  powers 
enumerated  in  its  articles  of  association  that  of 
making  such  a  lease  as  the  one  which  is  the  subject  of  this 
action.  Arguments  based  upon  these  laws  are  founded  upon 
the  implication  that  building  railroads  is,  within  the  meaning 
of  §  I  of  title  I,  a  "  lawful  enterprise,  business,  pursuit,  or  oc- 
cupation ";  and  the  further  inference  that  the  power  of  leas- 
ing a  railroad,  either  as  a  lessor  or  a  lessee,  is  one  which  is 
incident  and  proper  to  the  pursuit  of  the  lawful  business  of 
constructing  and  operating  a  railroad.  The  same  argument 
is  drawn  from  the  general  fact  that  title  2  recognizes  the  au- 
thority of  corporations  organized  for  the  construction  of  rail- 
roads, macadamized  roads,  plank  roads,  clay  roads,  canals, 
or  bridges,  to  appropriate  lands  for  their  necessary  uses  by 
the  exercise  of  the  right  of  eminent  domain,  in  the  manner 
pointed  out.  The  language  of  the  statute  of  New  Jersey 
(quoted  in  Thomas  v.  West  Jersey  R.  Co.,  supra),  under  whicn 
it  was  urged  that  the  railroad  company  had  authority  to 
make  the  Tease  in  controversy,  was  quite  as  general  and  as 
liberal  in  its  description  of  the  powers  which  that  corpora- 
tion was  authorized  to  exercise  as  anything  to  be  found  in 
the  Oregon  statutes.  In  fact,  in  the  authority  which  was 
given  to  that  company  in  regard  to  making  contracts  for  the 
transportation  of  passengers  and  freight,  and  the  doing  of  a 
general  railroad  business,  with  other  corporations  and  pri- 
vate persons,  it  approaches  nearer  the  power  to  make  leases 
than  anything  which  is  to  be  found  in  the  laws  of  Oregon; 
yet  this  court  held  that  although  it  was  a  direct  authority 
From  the  legislature  itself,  and  not  subject  to  the  restrictive 
criticisms  aoove  suggested,  the  lease  made  in  that  case  was 
ultra  vires,  and  without  authority  on  the  part  of  the  com- 
pany. 

Another  important  consideration  to  be  observed,  pecul- 
iarly applicable  to  the  acts  of  corporations  formed  by  the 
corporators  themselves,  declaring  what  business  they  are 
about  to  pursue,  and  the  powers  which  they  purpose  to  ex- 
ercise in  carrying  it  on,  is,  that  while  the  thing  to  be  done 
may  be  lawful  in  a  genera!  way,  there  are  and  must  be  limi- 
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tations  u[)On  the  means  by  which  it  is  to  be  done  or  the  pur- 
pose carried  out,  which  tne  articles  of  incorporation  cannot 
remove  or  violate.  A  company  might  be  authorized  by  its 
articles  to  establish  a  laree  manufactory  in  a  particular  lo- 
cality, and  might  be  held  to  be  a  valid  incorporation  with 
sufficient  powers  to  prosecute  the  business  described;  but 
such  articles,  although  mentioning  the  particular  place,  would 
not  empower  the  company,  in  the  exercise  of  the  power  thus 
conferred,  to  carry  on  a  business  injurious  to  the  health  or 
comfort  of  those  living  in  that  vicinity.  Instances  might  be 
multiplied  in  which  powers  described  in  general  terms  as 
belonging  to  the  objects  of  the  parties  who  thus  become  in- 
corporated would  be  valid  ;  but  the  corporation,  in  carrying 
out  this  general  purpose,  would  not  be  authorized  to  exercise 
the  powers  necessary  for  so  doing  in  any  mode  which  the 
law  of  the  state  would  not  justify  in  any  private  person  or  any 
unincorporated  body.  The  manner  in  which  these  powers 
shall  be  exercised,  and  their  subjection  to  the  restraint  of  the 
general  laws  of  the  state  and  its  general  principles  of  public 
policy,  are  not  in  any  sense  enlarged  by  inserting  in  the  arti- 
cles of  association  the  authority  to  depart  therefrom. 

In  the  absence  of  anything  in  the  general  incorporation  act, 
we  are  referred  to  several  statutes  of  the  state  of  Oregon, 
which,  while  not  specifically  granting  to  railroad  companies 
the  right  to  lease  their  property  or  to  take  other  railroads 
under  lease  from  their  owners,  are  supposed  by  implication 
to  recognize  such  right  in  all  railroad  companies.     We  are 
furnished  with  a  list  of  statutes  of  that  state  in  which  the 
word  "assigns"  is  used  in  regard  to  corporations, 
generally  in  the  phrase  "successors  or  assigns,"  Vmtt"**- 
from  which  it  is  sought  to  imply  the  general  prop-  i»s""t»"i«*- 
osition  that  a  corporation  may  assign  all  its  prop-  JJlif!II,"„ 
erty.*     A  special  reference  is  made  to  the  act  of  iaihh. 
October  22,  1880,  by  which  the  legislature  granted 
to  the  "Oregonian  Railway  Company,  Limited,  the  right  of 


are  the  folloniag  : 

"  I.    TAe  Oregon  Railioay  anJ  Navigatiim  Ct.'t  Aci— Oregon  Statute!,  a;  Oct.  i8Ek>— 

"  Recites  that  '  ihe  O.  R,  &  N,  Co.,  was  duly  incorporated  on  Julj  13,  187^, 
fortbepurpose,  amongotherthings,  of,' etc.  Sec.  i.  That  there  be  and  there  is 
hereby  granted  to  the  said  O.  R.  &  N.  Co.,  ils  successors  and  assigns,  the  right 
of  waj  through  any  and  all  lands  belonging  to  the  state  of  Oregon,  etc.  Ssc. 
3.  Wheaever  said  company,  its  successors  or  assigns,  shall  file,  etc. 
"a.    Statutes  e/OTtgaH/oriZio.P.  H—AstBriaaiid  IVinnevcueca  Railread  Co.' s  Act. 

"Src.  r.  Thai  there  be  and  is  hereby  granted  to  the  A.  &W.  R.  R.  Co.,  and 
its  assigns,  the  right  ot  w»y,  etc.  •  •  "  Skc.  4.  That  the  same  company 
ahall  have  the  right,  and  it  and  its  assigns  are  hereby  autboriied  to  conatnict 
bridges,  etc 
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way  and  station  grounds  over  the  state  lands,  and  terminal 
facilities  upon  the  public  grounds  at  the  city  of  Portland." 
The  preamble  to  this  statute  is  quite  lengthy,  and,  taken  in 
connection  with  the  enacting  clause,  shows  very  plainly  that 
the  principal  object  aimed  at  was  to  give  to  tnat  company, 
so  far  as  the  legislature  could  do  so,  certain  rights,  privileges 
and  easements  upon  the  public  grounds,  streets  and  levee  in 
that  city,  on  and  near  the  banks  of  the  Willamette  River,  for 
its  depots  and  wharves  and  the  operation  of  its  railroad. 
After  these  are  fully  specified,  a  proviso  is  added,  "  That  the 
said  Oregonian  Railway  Company,  Limited,  or  its  assigns, 
shall  have  no  power  to  sell,  convey,  or  assign  the  premises  or 
rights  hereby  granted,  or  any  part  or  parcel  thereof,  to  any 
persort,  persons,  firm  or  corporation,  save  only  with  and  as 

Eart  and  parcel  of  and  as  appurtenant  to  the  railway  now 
uilt  and  owned  by  said  company  and  now  in  process  of  con- 
struction by  it. "  It  is  strenuously  argued,  and  with  some 
degree  of  plausibility,  that  the  language  of  this  proviso,  and 
the  use  of  the  words  "successors'  and  "assigns"  in  other 
statutes,  which  are  referred  to,  imply  that  by  the  law  of  Ore- 

fon  railroad  companies  may  make,  and  must  be  supposed  to 
e  capable  of  making,  assignments.  But  whatever  may  have 
been  the  intent  in  the  minds  of  the  legislators  in  using  these 
words,  it  is  not  precisely  the  form  in  which  we  would  expect 
to  find  a  grant  of  the  power  to  sell,  to  lease,  or  to  transfer 
the  title,  ownership,  or  use  of  railroad  lines,  the  property  be- 
longing thereto,  and  the  franchises  necessary  to  carry  them 

"3.    Otfgan  Statutes.  1878,  55— /"ori/oBif  Sria"^/  Co.'s  Act. 

"  Sec.  I.  Tha.t  it  shall  be  lawful  for  the  Portland  Bridge  Co.,  a  corporation 
duly  incorporated  under  and  in  Qoniormity  with  the  law  of  Oregon,  or  its  as- 
signs, and  that  said  corporation  or  its  assigns  be  and  are  hereby  authorized 
and  empowered  to  construct,  build,  etc. 

"4.    Stafuten)/ ]SS2,  7— Oregon  Short-Lini  Railviay  Co.'sAcl—l-;  October. 

"  Sec.  1.  That  (here  be  and  hereby  is  granted  the  said  O.  S.  L.  R.  Co..  and 
its  successors  or  assigns,  the  right  of  way,  etc. 
"5.  Statutes  b/ 1S7  3,  ib—Portlaml.  Dallas  and  Salt  Lake  R.  R.  Ce.'sAct—xt,  Oct. 

"  Sec.  1.   Grants  proceeds  of  land  sales.      Sec.  z.   Grants  rights  of  way.      • 

*    *    Sec.  II.  The  rights  and  privileges  of  this  company,  hereby  granted,  sha1| 

not  be  assigaable  to  aoy  other  company  without  the  assent  of  the  Legislature, 

"6.    Statutes  of  iSy^,  14 — Oregon  Centra!  Pacific  Railway  and  Telegraphic  Line — 

84  Oct.  1874. 

"  Sbc.  I.  Thai  there  be  and  is  hereby  granted  to  the  Oregon  Central  Pacilic 
Company  and  its  assigns  the  right  of  way  through  any  lands  belonging  to  the 
stale  of  UKgon,  etc. 

"  The  following  act  is  posterior  to  the  litigation  in  this  case,  Viz..  '  An  Act  to 
provide  for  the  completion  of  the  narrow-guage  system.'  (24  /*.,  1885.)  It 
recites  the  Oregonian  Railway  Co.'s  Act  of  2Z  Oct.  l8Sa.  and  proceeds  :  WAereai. 
said  Oregonian  Railway  Company.  Limited,  did,  on  the  1st  day  of  August, 
1B81,  then  lease  its  constructed  lines  of  railway  in  the  Willamette  Valley  to  the 
Oregon  Railway  and  Navigation  Company  for  the  period  of  ninety-six  years,   . 
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on,  by  one  corporation  to  another.  One  of  the  most  impor- 
tant powers  with  which  a  corporation  can  be  invested  is  the 
right  to  sell  out  its  whole  property  together  with  the  fran- 
chises under  which  it  is  operated,  or  the  authority  to  lease 
its  property  for  a  long  term  of  years.  In  the  case  of  a  rail- 
road company  these  privileges,  next  to  the  right  to  build  and 
operate  its  railroad,  would  be  the  most  important  which  could 
be  given  it,  and  this  idea  would  impress  itself  upon  the  leg- 
islature. Naturally,  we  would  look  for  the  authority  to  do 
these  things  in  some  express  provision  of  law.  We  would 
suppose  that  if  the  legislature  saw  fit  to  confer  such  rights  it 
would  do  so  in  terms  which  could  not  be  misunderstood.  To 
infer,  on  the  contrary,  that  it  either  intended  to  confer  them 
or  to  recognize  that  they  already  existed,  by  the  simple  use 
of  the  word  "  assigns,"  a  very  loose  and  indefinite  term,  is  a 
stretch  of  the  power  of  the  court  in  making  implications  which 
we  do  not  feel  to  be  justified.  The  legislators  who  enacted 
these  statutes  may  have  had  an  idea  that  there  were  certain 
things  which  corporations  could  assign  ;  they  may  have  used 
the  expressions  to  which  we  have  referred  in  a  very  loose  in- 
stead of  a  technical  sense;  or  they  may  have  supposed  that 
cases  might  arise  where  railroad  property  going  by  some  op- 
eration of  law,  as  bankruptcy  or  foreclosure,  from  the  hands  of 
its  original  owners  into  the  possession  of  other  persons,  would 
justify  the  description  of  the  latter  by  the  words  "  successors 
or  assigns."  In  using  these  terms  they  may  have  thought 
that  authority  might  be  given  by  future  statutes,  either  gen- 
erally to  all  corporations  or  to  some  special  organization,  to 
sell  or  transfer  the  corporate  property  or  some  part  of  it. 
But  whatever  may  have  been  their  purpose,  we  think  the 
argument  is  a  forced  one,  which  would  vest  in  railroad  com- 

fianies  the  general  power  to  sell  or  lease  their  property  or 
ranchises,  or  to  make  contracts  to  buy  or  take  leases  of  the 
same  from  other  railroad  corporations,  from  the  use  which  is 
made  of  these  indefinite  terms  "  successors  or  assigns." 

This  question  came  up  in  Thomas  v.  West  Jersey  R.  Co., 
supra,  in  which,  as  already  stated,  a  lease  by  the  railroad 
company  of  its  road  and  corporate  franchises  was  held  to  be 
void.  '  While  the  lease  was  in  full  operation,  an  act  was 
passed  by  the  legislature  of  New  Jersey  declaring  it  unlaw- 
ful for  the  directors,  lessees,  or  agents  of  that  railroad  com- 
pany to  charge  more  than  three  and  a  half  cents  per  mile  for 
the  carrying  of  passengers.  It  was  insisted  that  this  use  of 
the  word  "lessees"  applied  to  the  then  existing  lessees  of 
that  road,  and  operated  as  a  ratification  by  the  state  legisla- 
ture of  the  lease  under  which  they  held  it  In  discussing 
this  subject  the  court  said : 
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"  It  may  be  fairly  inferred  that  the  legislature  knew  at  the 
time  the  statute  was  passed  that  the  plaintiSs  were  running 
the  road,  and  claiming  to  do  so  as  lessees  of  the  corporation. 
It  was  not  important  for  the  purpose  of  the  act  to  decide 
whether  this  was  done  under  a  lawful  contract  or  not.  No 
inquiry  was  probably  made  as  to  the  terms  of  that  lease,  as 
no  information  on  that  subject  was  needed.  The  legislature 
was  determined  that  whoever  did  run  the  road  and  exercise 
the  franchises  conferred  on  the  company,  and  under  what- 
ever claim  of  right  this  was  done,  should  be  bound  by  the 
rates  of  fare  established  by  the  act.  Hence,  without  under- 
taking to  decide  inwhom  was  the  right  to  the  control  of  the 
road,  language  was  used  which  included  the  directors,  les- 
sees and  agents  of  the  railroad.  The  mention  of  the  lessees 
no  more  implies  a  ratification  of  the  contract  of  lease  than  the 
word  '  directors '  would  imply  a  disapproval  of  the  contract, 
idental  u 


It  is  not  by  such  an  incidental  use  of  the  word  '  lessees,'  in  an 
effort  to  make  sure  that  all  who  collected  fares  should  be 
bound  by  the  law,  that  a  contract  unauthorized  by  the  char- 
ter, and  forbidden  by  public  policy,  is  to  be  made  valid  and 
ratified  by  the  State.'     p.  85.    This  language  applies  with 

treat  force  to  the  attempt  which  is  made  in  this  case  to  de- 
uce from  the  use  of  the  word  "assign"  in  the  act  of  Octo- 
ber 22,  1880,  a  recognition  of  the  power  of  the  railroad  com- 
pany to  sell  or  assign  its  entire  property  and  riehts.  The 
object  of  the  legislature  in  making  the  proviso  to  thatstatute 
was  to  make  sure  that  the  grant  given  to  the  Oregonian 
Company  of  terminal  facilities  as  they  are  called,  with  the 
right  to  wharves,  depots,  and  access  to  the  river  for  the  use 
oithe  road,  should  never  be  separated  by  sale,  assignment, 
or  otherwise  from  the  road  itself,  and  that  into  whosoever 
hands  the  road  went  should  also  go  the  rights,  powers  and 
privileges  conveyed  by  the  grant.  Without  these  prohibi- 
tory words  it  is  possible  the  company  might  have  had  power 
to  sell  or  assign  the  depot  or  wharves  granted,  while  with- 
out the  authority  to  do  either  in  regard  to  the  rights  or  fran- 
chises of  which  they  were  already  possessed.  Hence,  they 
used  a  term  which  they  supposed  in  a  general  way  might 
cover  any  transfer  of  the  ownership  by  the  railroad  com'pany 
of  the  grants  made  to  it  by  the  statute,  whether  by  operation 
of  law  or  otherwise.  If  the  property  should  be  sold  out  under 
a  mortgage  or  deed  of  trust,  or  any  other  instrument  which 
the  company  might  possibly  have  had  the  power  to  make  to 
purchasers  who  mignt  be  called  "assigns'  under  such  pro- 
ceedings, there  should  also  go  with  it  the  ^rant  made  by  the 
statute.  The  language  used  in  the  statute  m  question  in  this 
case  is  stronger  than  that  in  other  cases  cited  to  us  by  coun- 
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sel,  and  we  are  of  opinion  that  they  do  not,  any  of  them,  nor 
do  they  collectively,  establish  the  proposition,  that  b)^  the  laws 
of  Oregon  a  railroad  company  could  sell  or  lease  its  entire 
property,  franchises  and  powers  to  another  company,  or  take 
a  grant  or  lease  of  similar  property  or  franchises  from  any 
other  person  or  company. 

The  attempt  is  made  to  sustain  the  proposition  here  con- 
tended for  in  regard  to  the  power  to  lease,  by  another  infer- 
ential process  ofreasoning  which  we  think  equally 
untenable.    The  following  provision  is  found  in  c.  JJT'*'"' 
8.  title  I :     "  Sec.  20.     Any  corporation  formed  for  „j,—uJ!^ 
the  purpose  of  navigating  any  stream  or  other  wa-  eoB«ui«. 
ter  may,  by  virtue  of  sucn  incorporation,  construct 
any  railroad,  macadamized  road,  plank  road,  or  clay  road,  or 
canal  or  bridge,  necessary  and  convenient  for  the  purpose  of 
transporting  freight  or  passengers  across  any  portages  on  the 
line  of  such  navigation,  occasioned  by  any  rapids  or  other 
obstructions  to  the  navigation  of  such  stream  or  other  water, 
in  like  manner  and  with  like  effect  as  if  such  corporation 
had  been  specially  formed  for  such  purpose ;  but  no  corpora- 
tion formed  under  this  act  or  heretofore  or  hereafter  incor- 
porated by  any  special  act  of  incorporation,  passed  by  the 
legislative  assembly  of  this  state  or  otherwise,  for  the  pur- 

Sse  of  navigating  any  stream  or  other  water  of  this  state,  or 
■ming  the  boundary  thereof  in  whole  or  in  part,  nor  any 
stockholder  in  such  corporation,  shall  ever  take  or  hold  stock, 
or  any  interest  directly  or  indirectly  in  the  stock  of  any  cor- 
poration which  may  be  formed  under  this  act,  for  the  pur- 
pose of  building  or  constructing  any  road  in  this  act  men- 
tioned ;  nor  shall  any  such  corporation  ever  purchase,  lease, 
or  in  way  control  such  road  or  the  corporate  rights  of  such 
last-named  corporation."  It  is  argued  that  this  prohibition 
against  leasing  the  railroad  is  a  recognition  of  the  fact  that 
such  a  power  would  have  existed  if  it  had  not  been  forbidden 
by  this  statute ;  but  as  the  language  of  the  whole  section  re- 
lates to  the  competition  which  may  exist  or  arise  between 
corporations  organized  for  the  purpose  of  navigating  streams 
or  othec  waters,  when  they  may  find  it  convenient  to  construct 
a  road  across  such  portages  on  the  line  of  their  navigation  as 
may  be  required  to  carry  over  goods  and  property  from  one 
navigable  water  to  another,  we  do  not  see  that  it  has  any  ef- 
fect in  establishing  such  a  general  principle.  From  the  sim- 
ple fact  that  in  the  revision  of  this  law  all  reference  to  leases 
was  omitted,  it  is  aig^ed  that  the  general  power  of  leasing 
one  road  by  another,  wherever  situated,  witnout  reference  to 
its  competition  with  roads  owned  by  navigation  companies, 
amounts  to  a  restoration  of  the  power  to  lease  or  accept  leases 
39A.  &E.  R.  Cu.— 13 
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on  the  part  of  any  railroad  company  in  the  state,  of  all  its 
road,  of  all  its  franchises,  of  all  its  property,  for  an  indefinite 
length  of  time.  As  to  this  we  can  only  say  that  the  original 
secticn,  relating  solely  to  a  peculiar  class  of  objects,  namely, 
the  construction  of  roads  across  portages  by  corporations  nav- 
igating the  waters  of  the  State,  and  forbidding  by  its  last 
clause  the  purchase,  lease  or  control  of  such  portage  road  or 
the  corporate  rights  acquired  by  them,  was  necessarily  lim- 
ited to  that  class  of  roads,  and  the  repeal  or  modification  of 
the  section  as  related  to  the  power  to  lease  could  have  no  ef- 
fect to  declare  that  all  railroads  in  the  state  of  Oregon  had 
the  power  to  make  contracts  of  lease,  either  as  lessors  or 


One  other  provision  of  the  "laws  of  Oregon,  immediately 
preceding  the  section  just  discussed,  is  also  relied   upon  as 

establishing  the  right  of  a  corporation  to  sell  all 
^""••""  of  its  property,  and  therefore  its  right  to  the 
^      '"       smaller  or  subsidiary  power  of  leasing  it.     It  is 

found  underchap.  8,  title  I,  as  follows;  "Sec.  19.  Any 
corporation  organized  unaer  the  provisions  of  this  act  may, 
at  any  meeting  of  the  stockholders  which  is  called  for  such 
purpose,  by  a  vote  of  the  majority  of  the  stock  of  sucK  cor- 
poration, increase  or  diminish  its  capital  stock  or  the  amount 
of  the  shares  thereof,  or  authorize  the  dissolution  of  such 
corporation  and  the  settling  of  its  business  and  disposing  of  its 
property  and  dividing  its  capital  stock :  Provided,  however, 
that  the  capital  stock  of  any  corporation  formed  under  this 
act,  except  corporations  formed  for  the  purpose  of  making 
and  constructing;  a  railroad,  shall  never  exceed  the  sum  01 
two  million  of  dollars  and  any  corporation  that  shall  violate 
this  provision  of  this  act  shall  forfeit  its  corporate  rights. 
It  is  argued  that  because  a  corporation  has  autnority  to  put 
an  end  to  its  existence  by  a  vote  of  the  majority  of  its  stock- 
holders, in  which  event  it  may  proceed  to  settle  up  its  affairs, 
dispose  of  its  property,  and  divide  its  capital  stock,  therefore, 
a  corporation  in  full  operation,  with  no  such  purpose  of  ter- 
minating its  existence,  may,  in  the  ordinary  course  of  its  busi- 
ness, sell  all  of  its  property,  real  and  personal,  and  if  it  be  a 
railroad  company,  dispose  of  its  road,  its  franchises,  and  the 
powers  necessary  to  properly  carry  on  the  business  of  a 
carrier.  It  is  insisted  that  if  it  can  do  this,  it  may,  therefore^ 
make  a  lease  of  such  property  and  franchises,  transferring  all 
those  powers,  rights  and  privileges.  But  it  does  not  need 
argument  to  show  that  sucH  provision,  made  for  the  dissolu- 
tion of  a  corporation  by  thevpluntary  act  of  its  incorporators, 
providing  for  the  disposition  of  its  property  when  the  reso- 
lution to  that  effect  has  been  adopted,  whether  by  distribu< 
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tion  of  dividends  on  its  profits  or  the  sale  of  shares  of  stock, 
or  for  any  other  disposition  of  its  effects  compatible  with  law, 
is  not  applicable  to  and  cannot  be  intended  tu  confer  upon 
corporations  continuing  in  existence,  or  which,  like  these 
companies,  contemplate  in  the  very  contract  entered  into  a 
continuance  of  more  than  ninety-six  years,  the  power  to  dis- 
pose of  their  corporate  powers  and  franchises,  much  less  the 
authority  to  lease  them  for  an  indefinite  period  to  others. 
In  the  dase  before  us  both  corporations  continued  to  exist ; 
they  both  entered  into  contracts  covering  a  period  of  ninety- 
six  years ;  and  if  the  contract  of  lease  be  vafid,  one  of  them 
obtained  thereby  the  right  to  the  control  and   use  of  the 

Eroperty  and  franchises  of  the  other,  which  on  its  part  became 
Dund  for  the  payment  of  rent  therefor,  a  supposed  profit  on 
the  capital  for  the  entire  period  of  the  term.  We  can  see  no 
reason  why  the  powers  conferred  upon  a  corporation  going 
out  of  existence,  and  dissolved  by  its  own  act,  including  the 
right  to  wind  up  its  affairs  and  dispose  of  itspropeity,  can  be 
held  to  confer  any  such  power  on  a  company  which  contem- 
plates an  existence  of  a  hundred  years  to  come. 

Nor  does  there  appear  to  be  any  force  in  the  objection  that 
if  an  Oregon  corporation  cannot  acquire  the  right  to  take  a 
lease  of  a  railroad  under  the  existing  general  laws, 
it  cannot  acquire  it  at  all,  the  legislature  being  pro-  cmiiitBti™- 
hibited  by  the  constitution  from  granting  special  ^'^'"*'*" 
charters  of  inco'rporation,  and  therefore,  it  is  said,  cuiun. 
it  has  no  authority  to  grant  special  privileges  to  a 
particular  corporation^a  proposition  we  are  not  prepared 
to  concede  to  its  fullest  extent.  But  assuming,  witnout  de- 
ciding, that  it  is  true  that  the  legislature  cannot  grant  the 
right  to  a  particular  railroad  company  to  make  or  to  take  a 
lease  of  the  railroad  of  another  company,  it  would  be  clearly 
within  its  power  to  confer  by  general  laws  on  all  railroad 
corporations  within  the  state  the  powers  to  make  and  to  take 
leases,  which  powers  are  claimed  by  the  plaintiff  to  exist 
under  the  general  law  of  Oregon  as  it  now  stands. 

The  reasons  for  holding  that  the  Oregonian  Company  had 
no  power  to  make  the  lease  of  its  railroad  are  even  stronger 
than  those  for  holding  that  the   Oregon   Railway 
and  Navigation  Company  had  no  power  to  take  the  P"»ro«*>f 
lease.    In  the  first  place,  even  if  a  domestic  railroad  JJ^^irtTiMw 
corporation  established  under  the  general  laws  of  ma«er  ongta 
Oregon  could  be  construed  as  entitled   to  assume  it«t«t«. 
by  its  articles  the  power  of  taking  leases  of  other 
railroads  as  incident  to  and  in  connection  with  operating  its 
own  road,  it  would  by  no  means  follow  that  such  a  corpora- 
tion could  assume  the  power  of  leasing  its  whole  railroad  for 
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a  term  of  years  to  another  corporation,  and  thereby  substan- 
tially abandon  and  transfer  its  whole  corporate  rights  and 
franchises.  The  Oregonian  Company  is  a  foreign  corpora- 
tion, and  the  genera!  Taws  of  Oregon  do  not  give  a  foreign 
corporation  the  right  to  lease,  but  only  to  construct  or  ac- 
quire and  operate  a  railroad  Tvithin  the  state.  The  only  stat- 
ute relied  on  as  giving  the  power  to  lease  (except  those 
already  considered)  is  the  general  law  of  Oregon  of  1878,  Laws 
of  Oregon,  p>  OS,  which  clearly  does  not  include  or  touch 
that  power.  The  first  section,  while  it  includes,  among  the 
classes  of  foreign  corporations  therein  particularly  enumera- 
ted, "any  foreign  incorporation  incorporated  for  the  purpose 
of  constructing,  or  constructing  and  operating,  or  for  the 
purpose  of  or  with  the  power  of  acquiring  or  operating,  any 
railway,"  significantly  omits  corporations  estabhshed  for  the 
purpose  of  selling  or  leasing  their  roads,  instead  of  operating 
them  themselves ;  and  this  section  gives  to  those  classes  ol 
foreign  corporations  therein  enumerated  only  "the  same 
rights,  powers  and  privileges  in  the  exercise  of  the  rights  of 
eminent  domain,  collection  of  tolls  and  other  prerogative 
franchises  as  are  given  by  the  laws  of  this  state  to  corpora- 
tions organized  within  this  state,  for  the  purpose  of  construct- 
ing any  railway,"  or  for  one  of  the  other  purposes  already 
specified,  of  which  the  making  of  leases  is  not  one.  And  the 
second  section,  merely  providing  that  nothing  in  the  act  con- 
tained shall  be  so  construed  as  to  give  to  foreign  corpora- 
tions any  other  or  further  rights  than  may  be  acquired  or 
exercised  by  domestic  corporations,  but  only  to  give  them 
the  same  as  domestic  corporations  may  acquire  or  exercise, 
is  evidently  limited  to  the  classes,  both  of  foreign  and  domes- 
tic corporations,  specified  in  the  first  section.  Under  this 
statute,  in  short,  foreign  corporations  created  for  the  purpose 
of  leasing  get  no  power  at  all,  and  no  foreign  corporation 
gets  any  power  to  sell  or  lease  its  road. 

Another  argument  relied  upon  by  counsel  for  the  defend- 
ant in  error  is  that,  within  the  principles  laid  down  in  certain 
^^  cases  on  the  subject,  the  contract  here  is  so  far  an 

toheu  au-  executed  one  that  the  plaintifl  in  error  is  estopped 
JSJt**"  to  deny  its  validity  and  to  refuse  to  continue  its 
performance.  As  already  stated,  the  contract  was 
one  by  which  the  plaintiff  demised  its  road,  privileges  and 
franchises,  for  a  period  of  ninety-six  years,  from  the  ist  of 
August,  1881,  to  tne  defendant,  wno  took  possession  of  it  and 
used  and  occupied  it,  under  the  lease,  until  the  15th  day  of 
May,  i884,a  period  of  less  than  three  years.  Itthen  did  what 
was  equivalent  to  returning  the  property  to  the  plaintiff,  and 
refused  to  be  further  bound  by  the  contract    To  say  that  a 
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contract  which  runs  for  ninety-six  years,  and  which  requires , 
of  both  parties  to  it  continual  and  actual  operations  and  per- 
formance under  it,  becomes  an  executed  contract  by  such  per- 
formance for  less  than  three  years  of  the  term,  is  carrying  the 
doctrine  much  farther  than  it  has  ever  been  carried,  and  is 
decidedly  a  misnomer.  This  class  of  cases  is  not  governed  by 
the  doctrine  of  part  performance  in  a  suit  in  equity  for  specific 
performance,  nor  is  this  a  suit  for  specific  performance.  This 
IS  an  action  at  law  to  recover  money  under  a  contract  which 
is  void,  where  for  nearly  three  years  the  parties  acted  under 
it,  but  in  which  one  of  them  refuses  longer  to  be  boiind  by  its 
provisions ;  and  the  argument  now  set  up  is  that  because  the 
defendant  has  paid  for  all  the  actual  use  made  of  the  road 
w^hile  engaged  in  the  actual  performance  of  the  contract  be- 
tween the  dates  just  given,  it  is  thereby  bound  for  more  than 
niney-three  years  longer  by  the  contract  which  was  made 
'  without  lawful  authority  by  its  president  and  board  of  direc- 
tors. We  consider  this  proposition  as  needing  no  further 
consideration,  except  a  reference  to  the  discussion  of  the  same 
subject  in  Thomas  v.  West  Jersey  R.  Co.,  and  Pennsylvania 
Co.  V.  St,  Louis,  A.  &T.  H.  R.  Co.,  already  cited. 

The  judgment  of  the  circuit  court  of  Oregon  is  reversed, 
and  the  case  is  remanded  to  that  court,  with  a  direction  to 
overrule  the  demurrer,  and  to  lake  such  further  proceedings 
as  shall  be  according  to  law,  and  not  inconsistent  with  this 
opinion. 

Field,  J.,  dissenting. 

I  am  not  able  to  agree  with  the  majority  of  the  court  in  the 
decision  of  this  case.  It  seems  to  me  clear  that  a  railway 
corporation  of  Oregon  has  the  right  under  her  laws  to  lease 
its  road  to  another  corporation  of  like  character.  A  foreign 
corporation,  as  is  the  plaintiff  below,  is  by  the  act  of  October 
2ist,  1878,  placed  on  tnesame  footing  with  a  domestic  corpo- 
ration,  upon  complying  with  the  laws  passed  for  the  regulabon 
of  such  corporations  transacting  business  in  the  state.  That 
act  declares  that,  upon  such  compliance,  the  foreign  corpora- 
tion shall  have  "  the  same  rights,  powers  and  privileges  as  a 
domestic  corporation. 

Besides,  the  act  of  October  22,  1880,  entitled  "An  act  to 
grant  the  Oregonian  Railway  Company,  Limited,  the  right  of 
way  and  station  grounds  over  the  state  lands,  and  terminal 
facilities  upon  the  public  grounds  at  the  city  of  Portland,  " 
recognizes  the  plaintiff  as  an  existing  corporation,  lawfully 
engaged  in  the  construction  and  operation  of  a  railway  in 
Oregon,  "from  Portland  to  the  head  of  the  Willamette  Valley," 
and  grants  to  it  "and  to  its  assigns"  valuable  "rights,  pnvi- 
leges,  easements  and  property, "  accompanied  with  a  proviso 
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that  it  shall  have  no  power  to  sell,  convey,  or  assign  the 
premises  or  rights  granted,  or  any  part  or  parcel  thereof,  to- 
any  person  or  corporation,  "  save  only  with,  and  as  a  part  and 
parcel  of  and  as  appurtenant  to,  the  railway  now  built  and 
owned  by  said  company,  and  now  in  process  of  construction 
by  it. "  As  the  court  below  observed,  and  it  seems  to  me  very 
justly,  this  implies  that  theplaintiS  hadthe  power  to  assign 
its  road,  and  also  the  premises  and  rights  thus  granted  to  it  in 
connection  therewith,  but  not  otherwise. 

I  cannot  perceive  what  public  policy  of  the  Slate  is  sus- 
tained by  denying  to  a  foreign  corporation,  which  has  by  her 
permission  constructed  a  railway  therein,  the  right  to  lease  its- 
road  to  a  domestic  corporation.  It  would  rather  seem,  if 
any  considerations  of  public  policy  are  to  control,  that  such 
poticywould  favor  a  transfer  of  tneroad  from  foreignfrs  to- 
her  own  citizens.  When  the  transfer  is  made  the  state  can 
exercise  over  the  road,  its  management,  and  the  charges  for  its 
use,  the  same  authority  which  she  could  have  previously  ex- 
ercised. And  there  is  nothing  in  the  articles  of  association 
which  forbids  the  directors  of  the  plaintiff  from  making  such  a 
transfer  if  the  laws  of  Oregon  permit  it. 

Mr.  Chief  Justice  Fuller  was  not  a  member  of  the  court 
when  this  case  was  argpjed,  and  took  no  part  in  this  decision. 

Powarto  Leaae  Railroad.— Without  express  statutory  authority,  arailroad' 
company  can  neither  make  a  lease  of  its  road  and  franchises,  nor  receivea 
lease  of  the  road  and  franchises  of  another  company ;  and  power  given  in 
a.  charter  of  a.  railroad  companji  to  "  farm  out  their  rights  of  transportation 
on  said  road,"  does  not  authorize  a  lease  of  all  the  property  and  franchisee 
of  the  company  for  a  term  of  99  years,  Thouron  v.  East  Tennessee,  V.  4 
G.  R.  Co.,  Chancery  Court,  Knoxville,  Tenn..  Nov.  24,  1888,  per  Gibson, 
chancellor. 

Santa— Rival  Roads— Com  petition  for  Intaratata  Traffic, — The  Tennes- 
see Act  of  March  20,  1887,  authorizing  railroad  leases  subject  to  the* 
provision  that  "this  act  shall  not  be  so  construed  as  to  authorize  any  cor- 
poration of  this  or  any  other  state  to  lease  or  purchase  any  other  railroad 
and  line  that  is  a  competitor  for  the  same  busmess  with  any  line  already 
owned  or  under  control  by  tease  or  otherwise,  or  two  lines  01  railway  that 
are  competitors  for  the  same  business  in  this  state,"  does  not  authorize  a 
railroad  company  to  lease  its  road  to  a  competitor  for  the  traffic  between 
a  point  within  the  state  and  points  without  the  state,  although  there  may 
be  no  competition  for  traffic,  entirely  within  the  state.  Thouron  v.  East 
Tennessee.  V.&  G.  R.  Co..  Chancery  Court,  KnoJtville,  Tenn.,  Nov.  24. 1888, 
per  Gibson,  chancellor. 

Sama — Preliminary  Injunction  at  Suit  of  Creditor. — A  preliminary  injunc- 
tion will  be  granted  to  prevent  an  ultra  ■vires  act — e.g.,  the  unauthorized 
leasing  of  a  railroad — at  the  instance  of  a  minority  stockholder  in  a  rail- 
road corporation  engaged  in  interstate  commerce,  if  such  lease  would  in- 
volve the  forfeiture  of  the  franchises  of  the  corporation  in  another  state. 
Thouron  v.  East  Tennessee,  V.  &  G.  R.  Co.,  Chancery  Court,  Knozville. 
Tenn.,  Nov.  24,  1888,  per  Gibson,  chancellor. 
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Same — Companios  both  Controlled  by  Third  Company.— The  majorities 
of  the  boards  of  directors  of  two  railroad  companies  holding  ofDce  by  the 
controlling  interest  of  a  third  corporation  in  the  stock  of  the  two  com- 
panies consisting  of  directors  of  the  third  corporation,  cannot  make  a  valid 
lease  of  the  road  and  franchises  of  one  company  tothe  other.  Thourofif. 
East  Tennessee,  V.  &  G.  R.  Co.,  Chancery  Court,  Knoxville,  Tenn.,  Nov. 
24,  1888.  per  Gibson,  chancellor. 

Pow«rto  LeoM  Railroads.— See  Day  v.  Ogdensbui^  &  L.  C.  R.  Co.  (N.Y.), 
35  Am.  &  Eng.  R.  Gas.  102;  International  &  G.  N.  R.  Co.  v.  Underwood 
(Tex.),  34/3.  570;  State  w.  Atchison  &  N.  R.  Co.  (Neb.),  32 /*.  388 ;  note 
32,/».409;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hetcher  (Kan.).  24/*.  34;  Mills 
i-.  Cent.  R.  Co.  (N.  jj,  24/*,  47,  note  56;  Pennsylvania  R.  Co.  w.  St.  Louis. 
A.  &  T.  H.  R.  Co.  (U.  S.).  34  /*.  58;  Archer  v.  Terre  Haute  &  I.  R.  Co. 
(III.).  7  /*.  249 :  Todhunder  v.  Des  Moines.  I.  &  M.  R.  Co.  (Iowa),  7  /J.  67 ; 
Troy  &  B.  R.  Co.  v.  Boston,  H.  T.  &  W.  R.  Co.  (N.  Y.),  7  /6. 49. 


New  York  Elevated  R.  Co.  <■/  al 

{New  York  Court  of  Appeah,  January  15,  1889.) 

Lease— Power  of  Dlreotort  to  Execute— Content  of  StookholdeFS. — If  power 
to  lease  its  railroad  is  conferred  upon  a  corporation  by  its  charter  or  bv 
statute,  the  board  of  directors  may,  without  the  consent  of  the  stockhold- 
ers, execute  a  lease  thereof. 

Same — Guarantee  of  Dividend  on  Lewor**  Stock — Right  of  Action  of  Stock- 
holders.—When,  by  the  provisions  of  the  lease  of  a  railroad,  the  lessee 
agrees  to  pay  a  fixed  sum  semi-annually  and  guarantees  to  the  lessor  "an 
annual' dividend  of  ten  per  cent."  and  undertakes  to  pay  such  amount  to 
the  lessor,  such  lease  is  not  a  contract  to  which  the  stockholders  of  the 
company  are  privies,  and  cannot  be  enforced  by  them,  although  it  contains 
a  stipulation  that  the  lessee  shall,  upon  presentation  of  the  certificates  of 
stock  of  the  lessor  company,  execute  thereon  a  guarantee  in  terms  of  the 
tease. 

Same — Action  by  Shareholder  to  Compel  Payment  of  Dividend. — A  share- 
holder cannot  maintain  an  action  to  compel  payment  to  him  of  a  dividend 
upon  the  stock  until  a  division  of  the  profits  of  the  company  is  made  or  a 
dividend  declared,  although  by  the  terms  of  a  lease  of  the  corporate  prop- 
env  a  dividend  upon  its  stock  is  guaranteed  by  the  lessee. 

Same — Reductlonof  Rental— Power  of  Directors — Consent  of  Stockholders. 
— An  agreement  by  which  the  lessor  of  a  railroad  agrees  to  accept  from 
the  lessee  a  smaller  rental  on  account  of  financial  embarrassment  of  the 
lessee,  is  within  the  power  of  the  board  of  directors  without  any  concur- 
rent action  or  ratification  by  the  stockholders. 
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Sama — Ra*  Adjudicata — Action  to  Set  Aiide  Agraement. — An  agreement 
was  made  between  three  elevated  railroads  by  which  the  roadsof  twocom- 
panies  were  to  be  leased  for  a  long  term  of  years  to  the  third  company. 
The  lease  provided  for  the  payment  of  a  rental  equal  to  a  dividend  at  a 
certain  rate  upon  the  stock  of  the  lessors.  Owing  to  the  financial  embar- 
rassment of  the  lessee,  an  agreement  was  made  which  modified  and  altered 
the  lease,  and  provided  for  the  payment  of  a  smaller  rental.  Subsequently, 
one  of  the  companies  instituted  a  suit  to  set  aside  the  agreement  modify- 
ing the  lease  and  judgment  was  rendered  in  its  favor.  Thereafter  a  stock- 
hmder  in  one  of  the  companies,  brought  an  action  against  the  company 
whose  Btock  he  held  and  the  lessee,  to  enforce  payment  of  the  guaranteed 
dividend  under  the  lease,  //eid,  that  the  judgment  in  the  suit  instituted 
by  the  company  was  not  res  adjudicata  as  to  any  claim  by  the  stockholder 
against  the  company  in  which  he  held  stock. 

Appeal  from  General  Terra  of  the  Supreme  Court,  Second 
Department 

Action  b^  Cornelia  A.  Beveridge  as  executor  of  James  Bev- 
eridge,  against  the  New  York  Elevated  R.  Co.  and  the  Man> 
hattan  R.  Co.  The  special  terra  rendered  a  judgment  for  the 
defendant  which  was  affirmed  on  appeal  to  the  general  term. 
Plaintiff  appeals. 

Wm.  H.  Amoux,  Edward  B.  Cowles  and  Luke  A.  Lockwood 
for  appellant. 

Julien  T.  Davies  and  Charles  A.  Gardiner  for  respondents. 

Gray,  J. — The  plaintiff's  testator,  in  March,  1882,  was  the 
owner  and  holder  of  a  certificate  for  100  shares  of  the  capital 
stock  of  the  defendant,  the  New  York  Elevated  Rail- 
cu*iut«4.  j.Qgj  Company,  on  the  margin  of  which  were  en- 
graved the  following  words :  "  The  Manhattan  Railway  Com- 
tany,  for  value  received,  has  agreed  to  pay  to  the  New  York 
levated  Railway  Company  an  amount  equal  to  ten  per  cent, 
per  annum  on  the  capital  stock  of  the  latter  company — that 
IS,  on  six  and  one-half  million  dollars — payable  quarterly,  com- 
mencing January  i,  1880."  There  was  no  signature  to  this 
marginal  writing-  The  certificate  of  stock  was  issued  in  the 
name  of  S.  T.  Russell  &  Co.,  and  the  plaintiff's  testator  ac- 
quired its  possession  under  an  assigeraent,  in  blank  as  to 
names,  etc.,  printed  in  the  usual  form  upon  its  back,  and 
signed  by  S.  T.  Russell  &  Co.  Testator,  in  July,  1884,  com- 
menced this  action,  and  he  seeks  therein  to  obtain  a  judgment 
— First,  that  the  New  York  Elevated  Railroad  Company  be 
compelled  to  transfer  the  stock  on  its  books,  and  to  issue  in 
its  place  to  him  a  new  certificate,  upon  which  should  be  the 
same  words  as  were  upon  the  margin  of  the  old  certificate ; 
second,  that  the  Manhattan  Railway  Company  be  compelled 
to  pay  to  the  said  New  York  Company  an  amount  equal  to 
10  per  cent,  per  annum  on  the  capital  stock  of  the  latter  com. 
pany  from  July  i,  1881,  to  July  l,  1884 ;  and,  third,  that  out  of 
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-such  payment  the  New  York  Company  be  compelled  to  pay 
him  $3,250,  "  being  thirteen  dividends,  of  $350  each,  for  the 
several  quarters  commencing  July  i,  1881,  to  and  including 
the  quarter  ending  July  i,  1884,  together  with  the  interest  on 
the  several  quarters." 

In  order  to  better  understand  the  nature  of  this  claim,  and 
the  grounds  upon  which  are  based  our  conclusions  with  re- 
spect to  it,  some  review  of  the  principal  facts  and 
corporate  transactions  of  these  two  companies,  as 
they  appear  from  the  record  before  us,  is  necessary.  Though 
the  legal  questions  presented  are  grave,  and  of  considerable 
importance  as  to  the  parties  defendant,  they  are  within  a  com- 
paratively narrow  compass.  In  May,  1879,  the  defendants 
the  New  York  and  the  >lanhattan  Railway  Companies  united 
with  the  Metropolitan  Elevated  Railway  Company  in  the 
execution  of  a  tripartite  agreement,  by  the  terms  of  which 
the  New  York  and  Metropolitan  Companies  were  to  lease 
their  railways  and  appurtenant  properties  and  franchises  to 
the  Manhattan  Company  for  a  term  of  999  years.  There  was 
reserved  in  that  agreement,  as  to  each  of  the  lessor  companies, 
the  obligation  of  discharging  certain  liabilities  incurred  by, 
or  possibly  accruing  to,  them,  and  of  meeting  all  claims,  in 
action  or  otherwise,  existing  against  them  on  January  31,  1879. 
On  its  part,  the  lessee  company  assumed  certain  liabilities  of 
the  lessors,  agreed  to  pay  an  equal  amount  of  first  mortgage 
bonds  of  each  company,  and  to  do  various  other  things  ex- 
pressed therein,  or  in  the  annexed  form  of  lease  ;  but  with  its 
other  provisions  we  are  not  particularly  concerned.  In  ac- 
cordance with  this  agreement  the  New  York  Company  exe- 
cuted the  lease,  in  a  form  described  in  the  tripartite  agreement, 
to  the  Manhattan  Company  in  May,  1879.  By  its  provisions 
the  Manhattan  Company  agreed  to  pay  a  fixed  sum  of  $10,000 
-a  year,  semi-annually,  and  oy  the  following  article  "  guaran- 
teed to  the  New  York  Company  an  annual  dividend  of  ten 
per  cent,  on  the  capital  stock  of  the  New  York  Company,  to 
the  amount  of  six  million  five  hundred  thousand  dollars ;  that 
is  to  say,  the  Manhattan  Company  will  each  and  every  year 
I  during  the  term  hereby  granted,  beginning  with  the  ist  day 
of  October,  1879.  pay  to  the  New  York  Company  six  hundred 
and  fifty  thousand  dollars,  free  from  all  taxes,  in  equal  quar- 
ter yearly  payments  of  $162,500  each ;  and  the  Manhattan 
Company  will,  from  time  to  time,  execute,  in  proper  form,  a 
guaranty  to  the  above  effect,  printed  or  engraved,  upon  the 
certificates  of  stock  of  the  New  York  Company  and  as  such 
stock  certificates  are  surrendered  for  cancellation  and  reissue, 
will,  from  time  to  time,  upon  request  of  the  holder,  renew  such 
guaranty  upon  all  reissued  certificates."     By  a  subsequent 
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article  that  company  further  agreed,  "  in  addition  to  the  ren- 
tal hereinbefore  provided,"  to  pay  ihe  taxes,  etc.,  which  might 
be  imposed  on  the  lessor  company.  A  similar  lease  was  exe- 
■  cuted  by  the  Metropolitan  Company  of  its  railroad  and  ap- 
purtenant property  to  the  Manhattan  Company. 

In  July,  1881,  the  Manhattan  Company  made  default  in  the 
payments  called  for  by  the  leases,  and  the  attorney-general 
of  the  state  instituted  an  action  in  the  name  of  the  people  to 
obtain  a  decree  for  the  dissolution  of  the  corporation,  on  the 
ground  of  its  insolvency,  among  others;  and  other  actions 
were  brought,  prior  to  tnat  date,  by  bondholder  of  the  lessor 
companies  for  certain  equitable  relief,  which  also  were  based 
on  such  insolvency.  The  net  earnings  from  the  operation  of 
the  leased  roads  had  not  amounted  to  what  had  been  expected, 
as  the  result  of  their  being  placed  under  one  management, 
and,  in  addition  to  that  fact,  the  taxes,  which  were  assessed 
upon  the  properties,  appear  to  have  been  larger  in  amount 
than  anticipated ;  and  the  result  was  that  the  Manhattan  Com- 
pany, was  unable  to  fulfill  its  engagements.  The  court,  in 
the  people's  action,  appointed  two  receivers  for  the  Manhat- 
tan Company,  who  continued  in  possession  for  several  months. 
Meanwhile  contests  were  waged  for  the  possession  of  the 
leased  properties,  and  for  the  establishment  of  claims  against 
them  in  benalf  of  the  lessee,  and  negotiations  were  set  on  foot 
for  the  settlen  ent  of  these  difficulties.  In  October,  1881, 
these  negotiations  resulted  in  agreements  made  for  the  three 
companies  by  their  boards  of  directors,  by  which  the  leases 
were  modified  in  certain  respects,  but  the  principal  features 
of  which  were  a  reduction  in  the  payments  required  of  the 
lessee  company  on  the  capital  stock  of  the  lessors  from  10  to 
6  per  cent.,  and  in  making  the  payments  to  the  New  York 
Company  preferred  over  that  due  to  the  Metropolitan  Com- 
pany. Thereafter  an  order  of  the  court  was  obtained  in  the 
people's  suit,  directing  the  restoration  by  the  receivers  to  the 
Manhattan  Company  of  the  properties  in  their  possession. 
In  November  of  the  same  year  the  boards  of  directors  of  the 
three  companies  made  an  agreement  for  the  transfer  or  mer- 
ger of  the  capital  stuck  of  the  lessor  companies  into  that  of  * 
their  lessee.  Under  its  provisions  the  stock  issued  in  exchange 
for  the  stock  of  the  New  York  Company  was  to  be  called 
"first  preferred  stock,"  and  became  entitled,  from  net  earn- 
ings, to  the  payment  quarterly  of  dividends  at  the  annual  rate 
of  6  per  cent,  before  any  other  class  of  stockholders — that  is, 
of  the  other  companies — should  receive  any  dividends.  The 
Metropolitan  stockholders  were  to  receive  second  preferred 
stock  of  the  Manhattan  Company,  which  should  be  entitled 
to  similar  dividends,  but  only  after  the  payment  of  full  divi- 
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dends  on  the  New  York  Company's  stock ;  and  whereas  the 
dividends  were  cumulative  on  the  first  preferred  stock,  for  the 
second  preferred  stockholders  they  were  not. .  The  exchanged 
shares  were  to  be  held  by  the  Manhattan  Company  uncan- 
celed, as  a  muniment  of  title  to  itself  and  to  the  exchanging- 
stockholders.  Except  as  expressed  in  this  merger  agreement, 
the  previous  agreements  and  the  leases  were  confirmed. 
Soon  after  the  capital  stock  of  the  Manhattan  Company 
was  increased  from  thirteen  to  twenty-six  millions  o£  dollars, 
in  due  form  of  law. 

At  the  annual  meeting  of  stockholders  of  the  New  York 
Company,  in  January,  1882,  on  the  question  of  their  approval 
oi  these  October  ana  November  agreements,  a  vote  of  2$^o^ 
shares  was  cast  in  favor,  and  of  737  shares  in  opposition.  The 
amount  of  the  capital  stock  oi  the  New  York  Company  was 
65,000  shares.  In  January,  1882,  a  majority  of  that  stock  had 
been  converted  into  the  first  preferred  stock  of  the  Manhat- 
tan Company;  and  by  May  6,  1884,  before  this  plaintiffs- 
testator's  demand  and  the  commencement  of  this  action, 
58,011  out  of  the  65,000  shares  had  been  so  converted.  On 
January  3 1 ,  1882,  the  Manhattan  directors  by  resolution  elected 
to  become  f^  officio  directors  of  the  New  York  Company. 
Holders  of  the  Metropolitan  Company's  shares,  whose  intei^ 
ests  were  only  in  that  company,  or  were  greater  than  in  the 
other  companies,  were  not  so  well  satisfied  with  the  October 
agreements;  and  in  December,  1882,  a  month  after  the  elec- 
tion of  a  board  of  directors  composed  of  persons  other  than 
in  the  previous  board,  a  suit  was  instituted  in  the  common 
pleas  of  New  York  by  the  Metropolitan  Company  as  plaintiff, 
against  the  Manhattan  and  the  New  York  Companies  as  de- 
fendants, to  set  aside  the  agreements.  A  decision  was  had  in 
May,  18&4,  declaring  those  agreements  to  be  null  and  void  as 
to  all  the  parties  thereto.  The  opinion  upon  which  this  de- 
cision was  entered  was  rendered  \sy  Judge  Van  Brunt,  and 
is  a  most  able  and  exhaustive  review  of  the  law  relative  to 
the  government  of  corporations,  their  powers,  and  the  duties 
of  directors  to  stockholders.  The  effect  claimed  for  his  de- 
cision by  this  plaintiff  is  that  as  between  these  companies  it 
is  res  adjudicala,  and  restored  the  contract  in  the  lease  of  1 87^ 
with  the  same  obligation  as  though  it  had  never  been  modi- 
fied  or  changed  by  subsequent  agreements.  That  cannot  be 
so,  and  a  consideration  of  the  issues  presented  and  tried  will 
dispose  of  any  such  claim,  and  may  as  well  be  made  at  this- 
point. 

The  Metropolitan  Company  alleged  as  grounds  for  its  ac- 
tion the  lack  of  power  in  its  directors  to  modify  the  tripartite 
agreement  and  lease  without  the  consent  of  its  stockholders ;. 
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the  fact  that  three  of  its  directors  were  at  the  time  of  making 
the  October  agreements  also  directors  of  the  Manhattan  Com- 
pany ;  that  the  personal  interests  of  several  of  its  directors 
were  opposed  to  the  interests  of  the  company ;  and  that  its 
directors  were  actuated  by  fraudulent  motives.  These  alle- 
gations were  met  by  the  denials  of  the  defendants  in  their 
answers.  As  affirmative  defenses,  they  set  up  the  October 
agreements  as  having  been  made  in  good  faith,  and  the  mak- 
ing of  the  merger  agreement  of  November,  1881.  The  issues 
thus  presented  for  trial  and  judgment  were,  as  between  the 
Metropolitan  Company  on  the  one  hand  hostile  to  the  agree- 
ments, and  the  Manhattan  and  New  York  Companies  on  the 
other  hand  uniting  in  asserting  the  good  faith  and  validity  of 
all  that  had  been  agreed  to  ana  done  between  the  companies, 
and  insisting  upon  the  indissoluble  nature  of  the  corporate 
relations  which  resulted  from  the  making  of  the  October  and 
November  agreements.  What  was  decided  was  that  the  Oc- 
tober agreements  were  voidable  at  the  election  of  the  Metro- 
politan  Company,  on  the  ground  that  its  directors  had  no 
power  to  make  them  without  the  consent  of  the  stockholders; 
and  that  even  if  they  had  such  power,  the  presence  of  direc- 
tors in  the  Metropolitan  board,  who  were  also  directors  in 
the  Manhattan  Company,  at  the  time  of  the  adoption  of  the 
October  agreements,  gave  either  company  the  right  in  equity 
to  repudiate  those  contracts,  although  they  may  have  been 
perfectly  valid  at  law.  The  judgment  in  that  action  was  that 
all  the  parties  thereto  were  relieved  from  the  October  agre&. 
ments. 

I  do  not  deny  that  the  legal  effect  of  the  judgment  in  the 
action  referred  to  was  to  destroy  the  contractual  relation 
which  had  been  formed  between  the  companies. 
"?^J*  "^  [nasmuch  as  the  agreements  were  tripartite  in  their 
nature,  a  decree  relieving  one  of  the  parties  from 
their  obligations  would,  of  necessity,  by  destroying  their  mu- 
tuality, annul  the  whole  contract.  But  that  decree  was  not 
res  aajudicata  upon  any  question  arising  between  the  stock- 
holders of  the  New  York  Company  and  the  Manhattan  Com- 
pany, or  as  to  what  was  the  attitude  of  the  New  York  Com- 
pany towards  its  corporators  under  the  agreements  of  Octo- 
ber and  of  November,  nor  affected  the  acts  done  under  them. 

The  plea  of  res  adjudicata  is  not  available  to  parties  in  an 
action,  unless  thejudgment  set  up  was  rendered  upon  issues 
between  them.  There  must  have  been  a  controversy  between 
the  parties,  the  questions  in  which  were  or  might,  within  the 
issues  formed,  have  been  competently  adjudged.  But  in  the 
action  of  the  Metropolitan  Company  referred  to,  there  was 
no  litigation  between  the  New  York  and  Manhattan  Compa- 
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nies,  defendants  thereto ;  nor  was  there  any  dispute  between 
tKem,  or  any  variance  in  matters  relied  upon  as  defenses  to 
the  maintenance  of  the  action.  The  only  effect  which  could 
be  given  to  the  judgment  in  that  action  was  that,  for  special 
reasons  applicable  to  the  Metropolitan  Company,  the  Octo- 
ber agreements,  which  its  directors  had  entered  into  as  a 
corporate  act,  were  avoided  as  to  that  company. 

After  the  decision  in  that  action,  the  directors  of  the  New 
York  Company,  who  were,  and  had  been  since  January,  1882, 
the  same  as  those  of  the  Manhattan  Company,  took  action 
which  resulted  in  a  surrender  by  the  Manhattan  Company  to 
the  New  York  Company  of  all  the  property  which  had  been 
leased  to  it  in  1879,  and  a  retransfer  of  the  exchanged  capital 
stock.  The  New  York  Company  thus  repossessed  itself  of 
and  operated  its  railway  and  properties.  This  step  was  a  not 
unnatural  consequence  of  the  judgment  in  the  >Ietropolitan 
Company's  action  annulling  the  previous  agreements  between 
the  companies,  and  seems  to  have  been  approved  of  by  the 
vote  of  a  raaiority  of  the  New  York  Company's  stockholders 
at  the  meeting  held  on  May  6,  1884.  On  August  i,  1884, 
agreements  were  entered  into  for  a  new  lease  of  the  New 
York  Company's  property  to  the  Manhattan  Company,  and 
also  for  the  merger  and  consolidation  of  all  three  companies ; 
but  I  fail  to  see  now,  for  the  disposition  of  this  case,  it  is  at 
all  necessary  for  us  to  consider  the  detailed  steps  which  led 
to  their  malcing,  or  the  legality  or  effect  of  their  consumma- 
tion. The  learned  trial  judge,  m  refusing  to  pass  upon  various 
requests  to  find  with  respect  to  the  evidence  as  to  the  negotia- 
tions and  acts  of  the  directors  after  the  surrender  of  the  leased 
property  in  May,  1884,  and  as  to  what  was  done  by  stock- 
nolders  and  directors  on  August  1,  1884,  towards  the  new 
lease  and  the  consolidation  of  the  companies,  placed  his  re- 
fusal on  the  ground  of  their  immateriality,  and  I  think  he 
committed  no  error  in  so  doing.  This  suit  was  commenced 
in  July,  1884,  upon  a  demand  made  on  May  22,  1884 ;  and  the 
claim  of  the  plaintiff  does  not  seem  to  involve  any  other  ex- 
amination of  this  rather  voluminous  record  than  such  as  to 
see  whether  he,  as  a  holder  of  the  New  York  Company's 
stock,  has  been  injured  in  any  legal  rights,  and  is  entitled  to 
equitable  relief  for  their  enforcement  or  protection.  His 
counsel  insists,  in  that  behalf,  that  the  agreement  in  the  lease 
of  1879,  with  respect  to  the  guaranty  by  the  lessee  company 
to  make  payments  to  the  lessor  company  at  the  rate  of  10  per 
cent  annually,  and  which  we  have  cited  in  full,  inured  to  the 
benefit  of  the  stockholders  in  the  lessor  company,  so  as  to 
warrant  the  interposition  of  a  court  of  equity  in  his  favor, 
compelling  a  performance  of  the  agreement  in  its  fullest  itn- 
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port.  He  says  that  the  consent  of  the  testator's  assignor  was 
essential  to  the  validity  of  the  lease  of  the  New  York  Com- 
pany in  1879,  3"d  ^y  t"3t  fact,  and  by  his  relation  as  a  stock- 
holder, he  thus  came  into  privity  with  the  contract.  As  a 
matter  of  fact,  conceded  in  the  case,  the  lease  of  1 879  received 
the  assent  of  the  New  York  Company's  stockholders;  but  we 
do  not  think  the  concurrence  of  stockholders  to  be  an  essen- 
tial condition  to  the  validity  of  a  lease  by  a  railroad  corpora- 
^^  tion  of  its  road  to  another  railroad  corporation. 

(„„„  The  act  of  1839  has  more  than  once  been  construed 

to  authorize  sucha  lease.  The  power  therein  con- 
ferred upon  a  railroad  corporation  to  contract  with  another 
for  the  use  of  their  respective  roads,  in  such  manner  as  the 
contract  may  prescribe,  involves  the  power  to  make  a  lease 
for  a  term  01  years.  Woodruff  v.  Erie  R,  Co.,  93  N.  Y.  616, 
16  Am.  &  Eng.  R.  Cas.  501.  In  the  case  cited,  RuGER,  C.  J., 
delivering  the  opinion  of  the  court,  cites  several  cases  in  this 
court  as  authorities,  and  shows,  by  reference  to  several  sub- 
sequent acts  of  the  legislature,  that  no  subsequent  legislation 
has  impaired  the  powers  conferred  by  that  act,  but  that  sub- 
sequent legislative  enactments  recognize  the  validity  of  leases 
made  under  its  provisions.  In  People  v.  O'Brien,  in  N.  Y. 
I,  (lately  decided  by  us,)  it  was  held  that  the  act  of  1839  con- 
tinues in  force  and  unaffected  with  respect  to  its  general  grant 
■of  power  to  railroad  corporations  to  make  traffic  contracts 
witn  each  other  for  the  use  of  their  respective  roads.  The 
power  conferred  by  this  law  is  to  be  exercised  as  any  other 
power  of  a  corporation  is  where  the  mode  of  exercise  is  not 
prescribed  by  tne  charter  or  general  laws  applicable  thereto. 
All  powers  directly  conferred  by  statute,  or  impliedly 
granted,  of  necessity  must  be  exercised  by  the  directors  who 

are  constituted  by  the  law  as  the  agencj  ^or  the 
Pmrordu  doing  of  corporate  acts.  The  expression  if  the 
leuenild.       corporate  will,  and  the  performance  of  corporate 

functions,  in  the  management  of  a  corporation,  may 
originate  with  its  directors,  where  the  law  or  the  by-laws  have 
not  expressly  restricted  their  authority,  and  made  their  action 
to  rest  for  its  validity  upon  the  concurrence  of  the  stock- 
holders by  previous  action  or  subsequent  ratification.  Within 
the  chartered  authority  they  have  the  fullest  power  to  regu- 
late the  concerns  of  a  corporation  according  to  their  best 
judgment,  and  contracts,  wnich  the  corporation  could  legiti- 
mately make,  come  within  the  scope  of  the  ordinary  powers 
of  corporate  management.  Leslie  v.  Lorillard,  1 10  N.  Y.  536. 
The  duties  of  directors  are  of  the  most  responsible  kind,  and 
it  is  in  the  purview  of  the  law  that  they  should  be  held  to  a 
full  accountability  for  their  acts  to  the  stockholders,  towards 
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-whom  they  ogcupy  the  relation  of  trustees,  with  all  that  that 
term  impnes  in  power  and  responsibility.  In  the  manage< 
ment  of  the  a&airs  of  the  corporation  tney  are  dependent 
solely  upon  their  own  knowledge  of  its  business,  and  their 
own  judgment  as  to  what  its  interests  require.  The  error  in 
the  supposition  that,  in  the  case  of  a  railroad  corporation,  a 
lease  of  the  railroad  property  requires  for  its  validity  the  au- 
thorization of  stockholders,  has  its  source  in  the  idea  that 
such  an  act  involves  an  organic  change,  which  either  the  law 
inhibits,  or,  if  it  permits,  vests  the  power  to  make  only  in  the 
corporators,  either  by  express  enactment  or  by  necessary  or 
natural  implication.  If  such  a  contract  as  the  lease  by  a  rail- 
road corporation  to  another  of  its  railway  was  not  within 
the  powers  expressly  conferred  by  general  laws,  by  which, 
as  by  the  charter,  the  corporate  powers  are  measured,  it  would 
be  vUra  vires,  and  could  not  be  done  a^all.  But  as  the  act 
of  1 839  authorizes  the  making  of  such  a  contract,  and  the  law 
does  not  regulate  the  manner  of  making  it,  or  impose  restric- 
tions with  respect  to  it,  we  think  it  must  logically  follow  that 
the  power  to  make  it  is,  like  all  other  general  powers  of  man- 
!Lgement,  lodged  in  the  directors.  They  must  exercise  all 
the  powers  of  a  corporation,  subject  to  the  general  law  and 
to  the  by-laws  of  the  company ;  and  where  tney  act  in  good 
faith,  and  without  fraud  or  collusion,  their  action  is  conclu- 
sive upon  the  corporation.  As  agents  of  the  corporation,  we 
must  nnd  the  extent  of  their  powers  by  an  examination  of  the 
laws  under  which  it  was  created  and  exists.  Those  laws,  in 
defining  the  powers  of  the  corporation,  define  the  scope  of 
the  directors'  powers  to  act  for  it. 

Judge  COMSTOCK  in  Hoyt  v.  Thomson's  Ex"  rs,  19N.Y.  216, 
said :  "The  board  of  directors  of  a  corporation  do  not  stand 
in  the  same  relation  to  the  corporate  body  which  a  private 
agent  holds  towards  his  principal.  In  the  strict  relation  of 
principal  and  aeent,  all  the  authority  of  the  latter  is  derived 
by  delegation  from  the  former,  *  *  *  But  in  corporate 
bodies  the  powers  of  the  board  of  directors  are,  in  a  very 
important  sense,  original  and  undelegated.  The  stockhola- 
ers  do  not  confer  nor  can  they  revoke  those  powers.  They 
are  derivative  only  in  the  sense  of  being  received  from  the 
state  in  the  act  of  incorporation.  The  directors  convened  as 
a  board  are  the  primary  possessors  of  all  the  powers  which 
the  charter  confers    *    *    *" 

U  is  difficult  to  find  a  solid  foundation  for  the  argument 
which  denies  to  the  directors  the  power  of  making  a  contract 
which  the  law  expressly  permits  the  corporation  to  make 
without  the  authorization  of  the  stockholders.  If  it  is  deemed 
to  be  too  extensive  a  power  to  be  vested  in  the  directors. 
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and  dangerous  to  the  rights  of  stockholders  in  the  possibilities 
■  of  fraud!  it  is  for  the  legislature  to  interfere  and  prescribe 
regulations  for  its  exercise.  What  we  hold  here  is  that  a 
contract  for  the  leasing  of  one  railroad  to  another  is  within 
the  original  powers  of  a  board  of  directors  to  make ;  because 
it  is  a  power  conferred  upon  the  corporation  by  the  legisla- 
ture, which  lodges  primarily  in  its  directors,  to  be  exercised 
when,  according  to  their  best  judgment,  the  needs  or  inter- 
ests of  the  corporation  require  it.  What  business  a  corpora- 
tion can  do  within  its  chartered  limits,  and  in  or  about  that 
business,  by  statutory  authority,  its  directors  hold  a  delegated 
power  from  the  legislature  to  do  for  it.  The  fact  that  in  this 
case  the  assent  of  the  stockholders  was  secured  to  the  lease 
does  not  affect  the  question.  It  is  a  very  proper  and  reason- 
able precaution  to  take,  in  view  of  its  being  an  important 
disposition  of  property  and  one  which,  I  should  think,  would 
naturally  be  talcen.  It  follows  from  what  we  have  said  that 
the  plaintiff's  theory  of  the  privity  and  relations  of  his  assign- 
or to  the  lease  of  1879,  and  of  beneficial  rights  accruing 
.   thereby  to  and  enforceable  by  him,  is  untenable. 

Regarding,  then,  the  lease  itself,  and  the  so-called  guaranty 
which  is  contained  among  its  provisions,  I   find  therein  no 

contract  made  with  individual  stockholders,  but 
oMtno.         °"'y  ''"^  niade  with  the  New  York  Company,  which 

stipulates  for  the  payment  of  a  sum  of  money  equal 
to  10  per  cent,  upon  the  capital  stock  of  that  company. 
There  is  no  contract  to  pay  10  per  cent,  dividends  to  inai- 
vidual  stockholders  upon  their  holdings,  nor  any  contract 
that  the  New  York  Company  will  pay  it  out  in  the  shape  of 
10  per  cent  dividends  to  its  stockholders.  Payments  under 
that  contract  are  to  and  for  the  lessor  corporation,  and  go 
into  its  treasury,  as  would  any  other  moneys  or  revenues  de- 
rived from  or  produced  by  corporate  property.  The  state> 
ment  upon  the  certificate  of  stock,  which  the  plaintiff  at- 
taches such  importance  to,  of  itself,  certainly,  is  no  contract 
by  the  Manhattan  Company,  for  it  is  not  even  signed.  On  its- 
face  it  only  purports  to  be  astatement  of  a  fact,  having  refer-  , 
ence  to  an  agreement  made  with  the  New  York  Company. 
Undoubtedly  the  effect  of  this  statement  may  have  been  to 
give  an  enhanced  value  to  the  shares  of  stock  of  that  company 
in  the  market,  not  because  the  purchaser  was  buying  secur- 
ities on  which  were  guarantied  to  be  paid  to  the  holder  10 
per  cent  dividends,  but  because  it  conveyed  information,  to 
those  proposing  to  invest,  that  a  fund  had  been  provided  for, 
by  agreement,  out  of  which  dividends  might  be  paid.  The 
knowledge  was  communicated  as  to  the  amount  of  rental 
moneys  or  revenues  which  the  company  was  in  receipt  of. 
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and  which  were  available  for  the  declaration  and  payment  of 
dividends.  Such  a  statement  would  tend  to  give  confidence 
to  investors  and  marked  value  to  the  securities.  The  certifi- 
cate of  stock  in  Boardman  v.  Lake  Shore  &  M.  S.  R.  Co.,  84 
N.  Y.  157,  4  Am.  &  Eng.  R.  Cas.  265,  read  that  the  stock  was 
entitled  to  dividends  at  the  rate  of  10  per  cent  per  annum, 
and  at  the  top  of  the  certificate  were  the  words,  "Guarantied 
Ten  Per  Cent.  Stock,"  The  interpretation  given  was  that 
the  dividends  were  not  only  preferred,  but,  bemg  guarantied, 
were  to  be  paid  before  any  dividends  were  divided  upon  the 
common  stock.  In  that  case  resort  to  the  evidence  of  the 
resolutions  and  proceedings  of  the  company  was  deemed 
competent  to  show  the  real  character  of  the  corporate  tran- 
sactions underlying  the  issue  of  the  stock,  and  which  the  cer- 
tificate of  stock  to  some  degree  evidenced.  Miller,  J.,  in  his 
opinion  in  that  case,  has  cited  a  number  of  authorities  war- 
ranting such  resort  in  cases  relating  to  the  power  to  create 
preferred  or  guarantied  stock. 

In  the  stock  certificate  in  Barr  v.  New  York,  L.  E.  &  W. 
R.  Co.,  96  N.  Y.  444,  23  Am.  &  Eng.  R.  Cas.  745,  the  obliga- 
tion of  the  Erie  Railway  Company  ran  to  the  "holders"  ther^ 
of.  In  the  present  case  nothing  in  the  language  of  the  cer- 
tificates imports  any  agreement  with  its  holder  for  the  pay- 
ment of  any  dividends  whatever,  and,  if  we  resort  to  the 
evidence  of^the  corporate  proceedings,  we  find  none  giving 
him  a  right  to  dividends  in  the  future,  or  creating  an  obh- 
gation  enforceable  by  him  for  the  payment  of  the  dividends 
upon  bis  stock. 

Judge  Ingraham,  in  his  able  opinion  in  Harkness  v.  Mao. 
hattan  R.  Co.,  54  N.  Y.  Super.  Ct.  174,  a  case  involving  a  sim- 
ilar question,  analyzes  the  agreement  in  the  lease  in  question. 
He  held  it  gave  no  cause  of  action  against  the  Manhattan 
Company  to  recover  the  amount  to  be  paid  to  the  New  York 
Company,  and,  among  other  things,  said :  "The  agreement 
is  to  pay  a  certain  sum  of  money  to  the  corporation,  the  New 
York  Company.  The  sum  is  fixed  at  10  per  cent,  of  the  out. 
standing  stock  of  the  New  York  Company.  Nothing  was  to 
be  paid  to  the  individual  stockholders,  nor  did  the  Manhat* 
tan  Company  in  any  way  agree  that  the  stockholders  of  the 
New  York  Company  should  receive  the  money  it  agreed  to 

eay  to  the  New  York  Company,  or  that  such  money  should 
e  used  for  the  purpose  of  a  dividend  on  the  stock  of  the 
New  York  Company.  *  *  *  As  soon  as  the  money  was 
paid  to  the  New  York  Company,  it  became  the  property  of 
the  corporation,  liable  for  its  deots,  and  the  stockholders  bad 
no  claim  to  it  until  by  some  act  of  the  corporation  it  had  been 
appropriated  to  them.  There  was  no  agreement  of  the  New 
39  A.  &  E.  R.  Cu.— 14 
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York  Company  that  the  money  to  be  received  should  be  paid 
to  its  stockholaers,  and  there  was  therefore  no  obligation  on 
the  part  of  the  New  York  Company  to  its  stockholders  which 
the  Manhattan  Company  undertook  to  discharge."  This  sums 
up  the  whole  matter  clearly  and  well,  and  ampHfication  seems 
to  me  needless. 

In  Flagg  V.  Manhattan  R.  Co.,  20  Blatchf.  (U.  S.)  142,  Jus. 
tice  Blatchford  held,  similarly,  that  the  guaranty  here 
was  not  to  the  stockholders  severally,  but  to  the  corporation. 

Within  the  principles  of  adjudged  cases  in  this  court,  where 
the  plaintiff  seeks  to  base  his  right  to  maintain  his  action 
against  a  third  party  upon  a  contract  made  between  that  party 
and  another,  it  must  be  one  made  or  intended  for  his  benefit. 
Such  a  beneficial  intent  must  be  clearly  found  in  the  agree- 
ment. Wheat  V.  Ricci  07  N.  Y.  296 ;  Vrooman  v.  Turner,  69 
N.  Y.  280 ;  Barlow  v.  Myers,  64  N.  Y.  43  ;  Lawrence  v.  Fox, 
20  N.  Y.  268. 

The  present  case  does  not  fall  within  the  principle  of  the 
decision  of  Schermerhom  v.  Vanderheyden,  i  Johns.  (N.  Y.) 
139,  that,  "where  one  person  makes  a  promise  to  another  for 
the  benefit  of  a  third  person,  that  third  person  may  maintain 
an  action  on  such  promise."  That  decision  was  based  on  the 
case  in  the  king's  bench  of  Dutton  v.  Poole,  2  Lev.  210,  and 
of  subsequent  English  cases  following  its  authority.  But  in 
all  of  the  cases  which  1  have  examined,  where  the  action  w^ 
sustained,  the  facts  show  that  the  promise  clearly  was  for 
the  third  person's  benefit,  and  made  with  that  distinct  in- 
tention. 

If  this  agreement  in  the  lease  for  the  payment  to  the  New 
York  Company  annually  of  a  sum  equal  to  10  pei:cent.on  its 
capital  stock  is  not  one  which  gave  the  plaintiff 
eo«r'*i»i!*"  ^^y  "g^t  o^  action  against  the  Manhattan  Com- 
dtai.  '  pany,  he  is  equally  without  any  right  to  maintain 
an  action  upon  it  against  his  own  company  for  the 
payment  of  dividends.  A  shareholder  in  a  corporation  has 
no  legal  title  to  the  property  or  profits  of  the  corporation 
until  a  division  is  made  or  a  dividend  declared.  Jones  v. 
Terre  Haute  &  R.  R.  Co..  57  N.  Y.  206;  Boardman  v.  Lake 
Shore  &  M.  S.  R.  Co.,  supra.  He  acquires  no  right  or  title 
to  the  accumulated  gains  from  the  revenue  of  the  corporation 
which  entitles  him  to  sue  for  his  aliquot  share  of  dividends. 
Until  divided  by  the  directors  or  trustees  of  the  corporation,  all 
of  its  property  is  held  in  joint  ownership  by  the  corporators,  and 
no  several  right  is  possessed  by  the  individual  stockholder 
until  after  a  dividend  is  declared.  The  declaration  of  a  divi- 
dend from  a  surplus  or  the  division  of  profits  is  within  the 
discretionary  powers  of  the  directors  or  trustees,  which  will 
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not  be  controlled  by  the  courts.  Williams  v.  Western  Union 
T.  Q).,  93  N.  Y.  182,  3  Am.  &  Eng.  Corp.  Cas.  139.  Nor  does 
any  obligation  exist  here  on  the  part  of  the  New  York  Com- 
pany to  pay  a  dividend  which  plaintiff  can  enforce  perform- 
ance of  in  equity.  The  moneys  which  were  payable  by  the 
Manhattan  Company  became  the  property  and  assets  of  the 
New  York  Company,  and  were  within  the  control  and  ad- 
ministration of  tne  directors,  for  the  needs  and  in  the  inter- 
-ests  of  the  corporate  body. 

The  next  step  brings  us,  then,  to  the  agreements  of  Octo- 
ber, 1881,  by  which  the  leases  were  modified,  in  the  principal 
feature  of  the  reduction  of  the  payments  agreed  to 
be  made,  from  10  to  6  per  cent.  About  this  action  Iij!'*Jf'" 
of  the  directors  little  need  be  added;  in  view  of  the  4,»it»t."" 
previous  discussion  of  the  extent  of  their  powers. 
We  hold  that  it  was  quite  competent  for  them  to  make  those 
agreements  without  any  concurrent  action  or  ratification  by 
the  stockholders.  No  fraud  is  found  or  proven  against  them 
in  taking  this  action,  and  it  seems  not  an  unreasonable  or  air 
improper  exercise  of  business  discretion,  in  view  of  the  era. 
barrassments  in  which  the  insolvency  of  the  Manhattan  Com- 
pany had  involved  itself  and  its  lessors.  To  have,  in  good 
laitn  and  with  apparent  reasons,  agreed  to  reduce  the  amount 
of  moneys  payable  under  the  lease  of  their  corporation,  was 
not  an  act  in  excess  of  the  power  of  the  directors,  or  one  void- 
able at  the  instance  of  tne  stockholders.  It  was  as  much 
within  their  province  and  authority,  and  as  much  a  part  trf 
the  ordinary  business  of  the  corporation,  as  would  be  the  re- 
duction of  the  interest  secured  in  a  bond  to  the  corporation, 
or  the  rent  reserved  in  a  lease  of  some  building,  or  any  other 
act  lying  in  the  exercise  of  business  judgment.  The  question 
of  the  exercise  of  such  a  power  of  management  must  be  left 
to  the  honest  and  fair  business  discretion  of  the  board  of  di- 
rectors, and  the  only  inquiry  by  the  stockholders  could  be  as 
to  whether  there  was  any  fraud  by  which  assets  were  wrong- 
fully diverted.  They  must  be  presumed  to  act  for  the  best 
interests  of  the  corporation,  and  to  ^ive  to  the  management 
and  disposition  of  its  property  their  best  iudgnient.  But 
when  subsequently  the  agreement  of  November,  1881,  for  the 
merger  or  transfer  of  the  capital  stock  of  the  lessor  companies 
into  that  of  the  lessee,  was,  as  to  the  New  York  Company, 
given  practical  effect  by  the  exchange  of  upwards  of  58,000 
shares  out  of  a  total  of  65,000  shares,  that  fact,  under  any 
aspect  of  the  case,  expressed  the  decided  acquiescence  of 
nearly  nine-tenths  of  the  corporators  in  what  had  been  done. 
While  the  action  of  other  shareholders  may  not,  in  the  merg- 
ing of  their  stock,  affect  any  legal  rights  of  the  non-merging 
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shareholders,  it  may  not  improperly  be  referred  to  in  the  en- 
deavor to  discover  the  sentiments  of  the  general  body  of 
corporators  as  to  corporate  action  taken  by  their  directors. 
The  appeal  to  equity,  when  the  acts  complained  of  are  with- 
in the  powers  of  directors,  and  apparently  uninfluenced  by 
corrupt  motives  orpersonal  interests  adverse  to  those  of  stock- 
holders, ought  at  least  to  be  justified  by  some  showing  that 
these  acts  were  improper  within  the  belief  of  a  fair  propor- 
tion of  the  body  of  stockholders. 

Coming,  then,  to  the  condition  of  affairs  which  followed 
upon  the  decision  of  Judge  VanBrunt  being  known  we  do 
not  find  in  it  any  origin  for  this  action  by  the  plaintiff.  In 
May,  1884,  the  stockholders  of  the  New  York  and  Manhattan 
Companies  approved  agreements  for  the  surrender  to  the 
New  York  Company  by  the  Manhattan  Company  of  the  leased 
property,  and  for  tne  retransfer  of  the  stock  exchanged  for 
the  stoctc  of  the  New  York  Company.  Although  Judge  Van 
Brunt's  decision  was  rendered  upon  the  complaint  of  the 
Metropolitan  Company,  and  avoided  the  October  agreements 
as  to  tnat  company,  it  so  affected  the  contractual  relations  of 
all  the  companies  as  to  seem  to  make  some  action  necessary- 
It  had  no  such  effect  upon  the  New  York  Company's  stoct- 
holders  as  to  avoid  those  agreements ;  but  no  action  had  been, 
nor,  in  our  opinion,  could  have  been,  taken  by  the  company,  or 
its  stockholders,  to  annul  the  October  agreements.  The 
stockholders  could  not  be  heard  to  say  that  they  acquired 
any  rights  under  that  judgment,  with  respect  to  the  past.  It 
is  sufficient  that  such  action  was  deemed  necessary  as  was 
had  in  May,  1884,  for  the  severance  of  the  contractual  rela- 
tions established  by  the  lease,  and  it  was  a  matter,  we  think, 
which  was  also  within  the  exercise  of  an  honest  discretion  by 
the  directors.  Although  not  legally  requisite,  their  action 
was  approved  by  the  great  majority  of  the  votes  cast  on  May 
6,  1884,  by  the  nolders  of  the  New  York  Company's  stock. 
I  do  not  see,  however,  that  much  discussion  upon  the  action 
taken  in  May,  1884,  is  called  for  under  the  view  taken  of  <he 
plaintiff'b  rights  in  this  opinion.     The  gravamen  oi  his  cora- 

Elaint  is  that  the  contract  in  the  lease  of  1879  '"ured  to  his 
enefit,  and  could  not  be  discharged  or  modified  by  agree- 
ment between  the  companies,  and  is  one  which  he  can  enforce, 
and  that  when  he  commenced  his  suit  that  contract  was  in  full 
force,  and  the  New  York  Company  is  entitled  to  recover  from 
the  Manhattan  Company  the  10  per  cent,  payable  under  its 
provisions  since  July,  1881.  I  have  undertaken  to  show  how 
he  is  in  error  in  the  propositions  on  which  he  claims  to  main- 
tain his  action.  When  he  commenced  his  action  in  July, 
1884,  bis  company  had  competently  resumed  the  possession 


Digmzefl  by  Google 


TRAFFIC  AGREEMENT— VALIDITY.  213 

of  its  railroad  properties.  It  had  then  no  claims  against  the 
Manhattan  Company  for  any  differences  between  the  pay- 
ments guaranteed  to  it  in  the  lease  of  1 879  and  those  provided 
to  be  made  by  the  October  agreements.  As  to  the  New  York 
Company,  in  our  opinion,  those  agreements  were  valid  and 
binding  when  made,  and,  being  acted  upon  and  acquiesced  in 
subsequently,  the  stockholders  are  without  any  legal  or  equi- 
table cause  of  complaint  The  plaintiff  has  altogether  failed 
to  show  any  ground  for  the  interference  of  the  courts.  He 
bought  the  stock  with  full  knowledge  of  what  had  taken  place, 
And  this  fact,  in  connection  with  an  absence  of  legal  grounds 
for  the  maintenance  of  an  action,  deprive  his  appeal  of  all 
merits. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

AU  concur ;  RuGER,  C.  J.,  in  the  result 


Pittsburgh,  Cincinnati  &  St.  Louis  R.  Co.  v.  Keokuk  & 
Hamilton  Bridge  Co. 

Pennsylvania  R.  Co.  v.  Same. 

{131  u.  s.  371.) 

TrafflQ  Agraamant — Validity— Acq uIbicb no*  of  Dlrtctor*. — If  the  directon 
of  a  railroad  company,  upon  being  informed  by  the  president  that  he  had 
executed  at  the  request  of  certain  other  tailroad  companies  an  agreement 
by  which  running  powers  were  secured  over  a  bridge,  do  not  dissent  there- 
from and  attack  the  validity  of  the  agreement,  they  will  be  presumed  to 
have  concurred  in  and  ratined  the  same. 

Sama — AgrMmentto  RslmburH  Tolli  and  Rentals — Aaqu1a*oanoa.~-If  the 
■  'ent  oia  rai' 


president  of  a  railroad  company  executes  a  contract  by  which  the  company 
undertakes  to  reimburse  another  company  the  sums  expended  by  it  as 
rental  and  tolls  for  the  use  of  a  bridge,  and  the  comptroller  of  the  com- 
pany examines  and  settles  accounts  rendered  directly  by  the  owners  of  the 
bridge  to  the  milroad  company,  the  evidence  is  sufficient  to  justify  the 
court  in  holding  that  the  railroad  company  acquiesced  in  the  contract 
and  is  bound  by  it. 

Same — Cuarantaa  of  Contract  by  AnotherCompany — Acq  u  I  sac  a  noe.— If  the 
president  of  a  railroad  company  executes  a  contract  by  which  the  company 
guarantees  the  payment  of  rent  and  tolls  for  the  use  of  a  bridge,  and  sub- 
sequently the  president  and  directors,  in  their  printed  annual  report  to  the 
stockholders,  declare  it  to  be  the  policy  of  the  company  to  secure  a  con- 
tinuous line  to  the  west,  and  that  by  means  of  the  contract  for  the  use  of 
a  bridge  this  had  been  accomplished,  the  evidence  is  sufficient  to  justify  a 
finding  that  the  guarantee  was  either  authorized  by  the  company  or  its 
execution  ratified. 
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Soma — Validity — LaaM  of  Railroad — Indapandant  Agrsamantt> — A  bridge- 
company  made  an  agreement  with  the  1.  R.  Co.,  a  railroad  company,  by 
which  the  latter  was  granted  the  right  to  use  a  bridge  then  in  course  ol 
construction,  upon  the  payment  of  certain  tolls  and  rent.  Subsequently, 
but  before  the  execution  ol  the  formal  contract  for  the  use  of  the  bridge,  the 
road  of  the  I.  R.  Co.  was  leased  to  the  Pittsbuigh  Co.,  which  assumed  the 
c^ligations  of  the  I.  R.  Co.,  and  performance  of  the  obligations  assumed 
was  Kuaranteed  by  the  Pennsylvania  Co.  After  the  execution  the  Pitts- 
buign  and  Pennsylvania  companies  executed  an  undertaking  by  which,  in 
consideration  of  the  execution  of  the  bridge  contract  by  the  I.  R.  Co.,  they 
assumed  the  liabilities  under  such  contract,  the  same  as  if  it  had  been  spe- 
cifically named  in  and  made  a  part  of  the  lease.  J/e/d,  that  the  lease  and 
the  contract  for  the  use  of  the  bridge  were  independent  contracts,  and  that 
the  validity  of  the  latter  did  not  depend  upon  the  validity  or  invalidity  of 
the  former. 

Same— Contraet  for  Um  of  Bridga— Ultra  V[re»~ll1lnoli  8tatute.~Under 
the  Illinois  statutes  of  February  28,  1854,  February  12,  1855,  and  February 
16,  1865,  authorizing  railroad  companies  to  enter  mto  contracts  with  con- 
necting niads  for  the  interchange  of  traffic,?  and  the  statute  of  Februaiy 
35,  1867,  authorizing  railroads  terminating  at  a  point  where  there  is  a  rail- 
road bridge  to  make  convenient  connections  with  such  bri(^,  a  corporation 
organized  under  the  laws  of  Illinois  is  empowered  to  enter  into  a  contract 
with  abridge  company  by  which  the  right  of  running  trains  over  the  bridge. 
is  secured  to  it. 

8ama— PenniylvaniaStatuta— Uta  of  Bridga  over  Miisiuippl  Rfvar. — Un- 


derthe  provisions  ofthe  Pensylvania  statutes  of  April  23,  iHdt,  authorizing 
railroad  comphnies  to  enter  mto  contracts  for  the  use  or  lease  of  other 


railroads  and  to  operate  such  leased  roads,  and  the  act  of  February  i. 
1870,  whichauthorizes  railroad  companies  to  enter  into  leases  or  other  con- 
tracts, or  to  guarantee  the  payment  or  covenants  thereof,  as  to  any  rail- 
roads whether  "within  the  limits  of  this  state,  or  created  by,  or  existing 
under  the  laws  of  any  other  state  or  states,"  provided  they  are  connected 
either  directly  or  by  means  of  intervening  lines,  a  corporation  organized 
under  the  laws  of  Pennsylvania  can  contract  for  the  right  to  run  its  train 
across  a  bridge  over  the  Mississippi  river,  when  such  bridge  has  been  con- 
structed solely  for  railroad  purposes  and  as  a  means  of  transferring  cars. 


This  was  a  bill  in  equity,  filed  July  25,  1881,  by  the  Keo- 
kuk &  Hamilton  Bridge  Company  against  the  Pittsbui^h, 
Cincinnati  &  St  Louis  Railway  Company  and  the  Pennsyl- 
vania Railroad  Company,  to  recover  deficiencies  in  toUs'for 
the  use  of  the  plaintiff's  "bridge,  under  a  contract  executed  at 
the  request  of  the  presidents  of  those  two  railroad  companies- 
by  the  Columbus,  Chicago  &  Indiana  Central  Railroad  Com- 
pany, which  was  made,  by  amendment,  a  party  to  the  bill. 

The  Keokuk  &  Hamilton  Bridge  Company  was  a  cor- 
poration organized  under  the  laws  of  Iowa  and  of  Illinois. 
The  Pennsylvania  Railroad  Company  was  a  corporation  or- 
ganized under  the  laws  of  Pennsylvania.  The  Pittsburgh, 
Cincinnati  &  St.  Louis  Railway  Company  was  formed  in 
i86g  by  by  the  consolidation  of  the  Pan-Handle  Company, 
a  corporation  organized  under  the  laws  of  Pennsylvania,  the; 
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Holiday's  Cove  Railroad  Company,  organized  under  the  laws 
of  West  Virginia,  and  the  Steubenville  &  Indiana  Railroad 
Company,  a  corporation  organized  under  the  laws  of  Ohio. 
The  Columbus,  Chicago  &  Indiana  Central  Railroad  Com- 
pany was  a  corporation  formed  in  1867  by  the  consolidation 
of  tne  Columbus  &  Indiana  Central  Railroad  Company,  a 
corporation  existing  under  the  laws  of  Ohio  and  Indiana,  and 
the  Chicago  &  Great  Eastern  Railway  Company,  a  corpora- 
tion existing  under  the  laws  of  Indiana  and  Illinois. 

The  railroads  of  the  Pennsylvania  Railroad  Company  from 
Philadelphia  to  Pittsburgh  in  Pennsylvania, of  the  PittsiJurgh, 
Cincinnati  and  St,  Louis  Railway  Company  from  Pittsburgh 
to  Columbus  in  Ohio,  of  the  Columbus,  Chicago  and  Indiana 
Central  Railroad  Company  from  Columbus  to  the  state  line 
between  Indiana  and  IlUnois,  and  of  the  Toledo,  Peoria  and 
Warsaw  Railroad  Company  from  that  state  line' to  Hamilton 
in  Illinois,  with  thebridgeoi  the  Keokuk  and  Hamilton  Bridge 
Company  across  the  Mississippi  River  between  Hamilton  and 
Keokuk,  and  the  road  of  the  Des  Moines  Valley  Railroad 
Company  from  Keokuk  to  Des  Moines  in  the  state  of  Iowa, 
form  a  continuous  line  of  railroad  transportation  from  Phila- 
delphia, on  the  east,  to  Des  Moines,  on  the  west.  For  the 
sake  of  brevity,  we  shall  speak  of  those  companies  respectively 
as  the  Pennsylvania  Company,  the  Pittsburgh  Company,  the 
Indiana  Central  Company,  the  Peoria  Company,  the  Bridge 
Company  and  the  Des  Moines  Company. 

The  bridge  was  built  under  a  contract,  dated  January  19, 
1869,  made  oy  the  Bridge  Company  with  the  Indiana  Central 
Company,  the  Peoria  Company,  the  Des  Moines  Company, 
and  a  fourth  railroad  company  (the  Toledo,  Wabash  and  West- 
em  Railway  Company)  whose  railroad  connected  with  the 
bridge  at  Hamilton,  By  that  contract,  the  Bridge  Company 
agreed  to  begin  to  construct  forthwith  across  the  Mississippi 
Rjver  at  Keokuk,  and  to  complete  by  January  i,  1870,  "a 
substantial  wrought-iron  bridge,  suitable  for  the  running  of 
railway  trains ;"  "  to  lay  a  track  upon  said  bridge,  and  connect 
the  same  with  railways  belonging  to  the  parties  hereto,  in 
■  such  manner  and  at  such  points  as  may  hereafter  be  agreed 
upon ;"  and  "  to  maintain  and  keep  in  repair  in  perpetuity  the 
said  bridge  and  track,  so  that  trains  may  safely  cross  at  all 
times,  except  when  repairs  make  it  necessary  that  crossing 
should  be  temporarily  suspended,  or  when  it  shall  be  necessary 
to  have  the  draw  open  for  the  passage  of  boats;"  and  granted 
to  those  four  railroad  companies,  in  perpetuity,  the  right  to 
use  the  bridge  for  the  purpose  of  passing  their  trains  across 
the  Mississippi  River;  and  they  agreed  to  pay  monthly  stip- 
ulated rates  for  the  transportation  of  passengers  and  freight. 
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and,  if  the  gross  amount  of  the  rates  for  freight  for  any  year 
should  fall  Below  the  sum  of  $80,000,  making  up  the  deficiency, 
each  of  the  four  railroad  companies  contributing  in  proportion 
to  the  tonnage  passed  by  it  over  the  bridge ;  lor  which,  by  a 
subsequent  modification  of  the  contract  in  June,  1871,  was 
substituted  one  fourth  of  such  deficiency. 

This  suit  was  brought  to  recover  from  the  Pittsburgh  Com- 
pany and  the  Pennsylvania  Company  such  deficiencies  in  the 
sums  payable  by  the  Indiana  Central  Company  under  the 
modified  bridge  contract  since  September  i,  1874,  amounting 
to  $1 18,076.89  and  interest.  The  circuit  court  entered  a  de- 
cree for  the  plaintiff,  in  accordance  with  the  prayer  of  the 
bill ;  and  the  Pittsburgh  and  Pennsylvania  Companies  each 
appealed  to  this  court. 

The  (acts  on  which  the  Bridge  Company  sought  to  chaise 
the  Pittsburgh  and  Pennsylvania  Companies  for  these  sums 
were  as  follows : 

After  the  original  bridge  contract  had  been  drawn  up,  and 
before  it  had  been  executed,  the  Indiana  Central  Company 
entered  into  an  indenture  with  the  Pittsburgh  and  Pennsyl- 
vania Companies,  by  which  it  leased  its  franchises  and  road, 
and  all  lands  and  property  connected  with  the  use  thereof,  to 
the  Pittsburgh  Company  for  ninety-nine  years  and  the  Penn- 
sylvania Company  guaranteed  the  performance  of  all  the  cov- 
enants of  the  Pittsburgh  Company  as  lessee. 

The  thirteenth  and  the  sixteenth  articles  of  that  lease  clearly 
manifest  that  one  of  its  chief  objects  was  to  establish  a  contin- 
uous line  for  quick  transportation  from  Pennsylvania  to  the 
West,  and  to  procure  freight  and  passengers  at  each  end  of 
the  line ;  and  they  contain  special  provisions  calling  for  action 
of  the  Pennsylvania  Company,  as  well  as  of  the  Pittsburgh 
Company,  so  as  to  promote  that  object. 

The  sixteenth  article  of  the  lease  declares  that  it  is  in  con- 
sideration of  the  benefits  so  accruing  to  the  Pennsylvania 
Company,  by  reason  of  the  covenants  of  the  lessor  and  of  the 
lessee,  "m  the  forming,  maintaining  and  operating  of  a  con- 
tinuous line  of  railway  in  connection  with  the  road  or  roads 
of"  the  Pennsylvania  Company,  that  this  company  guarantees 
to  the  Indiana  Central  Company  that  the  Pittsburgh  Company 
will  keep  and  perform  all  its  covenants,  and  that,  upon  its  fail- 
ure  ordefault  to  do  so,  the  Pennsylvania  Company  will,  upon 
written  notice  of  the  kind  and  nature  of  such  failure  or  default, 
keep  and  perform  those  covenants ;  in  which  event  it  is  agreed 
that  it  shall  be  entitled  to  all  the  benefits  that  might  accrue 
therefrom  to  the  Pittsbui^h  Company. 

Among  those  covenants  of  the  Pittsburgh  Company,  as 
lessee,  wnich  the  Pennsylvania  Company  thus  guaranteed  the 
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performance  of,  were  the  covenant  in  the  sixth  article  to  pay 
to  or  for  the  benefit  of  the  Indiana  Central  Company  three- 
tenths  of  the  gross  earnings  of  the  property  leased,  and  the 
covenant  in  the  ninth  article,  by  which  the  Indiana  Central 
Company  assigns  to  the  Pittsburgh  Company  certain  existing 
contracts  for  transportation  over  other  railroads  not  men- 
tioned above,  and  the  Pittsburgh  Company  "assumes,  and 
agrees  at  its  own  risk  and  expense  to  carry  out,  each  and  all 
of  said  contracts,  according  to  their  respective  tenors  and 
legal  liabilities,  receiving  and  enjoying  all  benefits  to  be  de- 
rived therefrom," 

The  lease  was  executed  in  behalf  of  each  of  the  three  com- 
panies, parties  thereto,  by  its  president  and  secretary,  under 
Its  seal,  and  was  approved  by  votes  of  the  directors  and  of  the 
stockholders  of  the  Indiana  Central  Company  and  of  the  Pitts- 
burgh Company,  on  or  before  February  i,  1869,50  as  to  make 
it  valid  under  the  laws  of  Ohio,  and  the  Pittsburgh  Company 
forthwith  took  possession  of  and  has  since  operated  the  rail- 
road so  leased. 

The  lease  does  not  appear  to  have  been  approved  by  formal 
votecrfthedirectors  or  stockholders  of  the  Pennsylvania  Com- 
pany. But,  immediately  afteritsexecution,  the  president  and 
directors  of  this  company,  in  their  printed  annual  report  to 
their  stockholders  of  February  lo,  1869,  stated  that  the  Penn- 
sylvania Company  controlled  the  railway  of  the  Pittsburgh 
Company,  "as  an  indispensable  connection  for  the  Pennsyl- 
vania Railway  with  the  West  and  Southwest,"  by  means  of 
the  ownership  by  the  Pennsylvania  Company  of  more  than 
five  millions  of  the  stock  and  bonds  of  the  Pittsbui^h  Com- 
pany and  of  the  lease  from  the  Indiana  Central  Company  to 
the  Pittsburgh  Company,  "guaranteed  by  this  company ;" 
and  expressed  the  settled  policy  of  the  Pennsylvania  Com- 
pany thereby  to  secure  a  cohtinuous  line  of  traffic  to  Keokuk 
and  westward. 

The  bridge  contract  was  not  one  of  the  transportation  con- 
tracts specified  in  the  ninth  article  of  the  lease.  But  on  Feb- 
ruary 16,  1869,  the  presidents  of  the  Pittsburgh  and  Pennsyl- 
vania Companies,  in  their  behalf,  jointly  addressed  a  formal 
letter  to  the  president  of  the  Indiana  Central  Company,  refer- 
ring to  the  bridge  contract  as  having  been  under  negotiation, 
but  unexecuted  Dy  the  Indiana  Central  Company,  at  the  date 
of  the  final  execution  of  the  lease,  and  requesting  him,  in  his 
ofKcial  capacity,  to  execute  the  bridge  contract,  "it  being 
understood  that  the  said  lessee  and  Pennsylvania  Railroad 
Company  shall  assume  all  the  liabilities  and  obligations  and 
be  entitled  to  all  the  benefits  of  said  bridge  contract,  the  same 
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as  if  it  had  been  specifically  named  and  made  a  part  of  the 
ninth  article  of  the  said  lease." 

The  president  of  the  Indiana  Central  Company  thereupon, 
in  its  name  and  under  its  seal,  executed  the  bridge  contract, 
and  reported  to  its  board  of  directors  at  the  next  meeting,"  in 
March,  1869,  that  he  had  done  so;  and  the  board  never  in  any 
way  repudiated  or  disapproved  his  act  or  took  any  action 
upon  the  subject. 

On  February  i,  1870,  an  amendment  of  the  lease,  deBning^ 
the  gross  eammgs  to  be  accounted  for  as  the  annual  gross 
earnings  of  the  road,  after  deducting,  among  other  things, 
"  the  pra  rata  bridge  toll "  and  "  terminal  expenses  allowed  to 
other  railroad  corporations  on  through  business  between  the- 
East  and  the  West,"  was  executed  by  the  presidents  of  the 
three  companies,  and  approved  bj  votes  of  the  directors  and 
stockholders  of  the  Indiana  Central  Company  and  of  the 
Pittsburgh  Company. 

This  amendment,  like  the  original  lease,  does  not  appear  to- 
have  been  approved  by  formal  vote  of  the  directors  or  stock- 
holders of  the  Pennsylvania  Company.  But  the  annual  report 
made  ip  print  by  its  president  and  directors  to  the  stock- 
holders a  year  after,  on  February  18,  1871,  spoke  of  this  com- 
pany's control  of  the  western  traffic,  through  the  Pittsburgh 
Company,  and  by  means  of  the  lease  of  the  Indiana  Central 
Railroad,  as  an  established  fact. 

On  June  6,  1871,  the  bridge  contract  was  modified  so  as  to 
have  the  deficiency  in  tolls  paid  to  the  Bridge  Company  by 
the  Indiana  Centra!  Company  and  the  three  other  railroad 
corporations,  parties  to  that  contract,  one  fourth  each,  instead 
of  in  proportion  to  tonnage ;  and  the  modification  wasexecuted 
by  the  president  of  the  Indiana  Central  Company,  pursuant 
to  a  request  of  the  presidents  of  the  Pittsburgh  and  Pennsyl- 
vania Osmpanies,  similar  in  terms  to  their  request  upon  which 
the  original  bridge  contract  had  been  executed. 

It  was  on  June  13,  1871,  after  all  these  transactions  had  tak- 
en place,  that  the  bridge  was  accepted  by  the  Bridge  Com- 
pany, and  was  openea  for  use;  and  thenceforward  it  was 
used  by  the  Pittsburgh  and  Pennsylvania  Companies,  in  the 
exercise  of  the  control  asserted  by  them  under  the  various 
contracts  above  mentioned.  From  that  time  the  Bridge  Com- 
pany, acting  in  accordance  with  the  understanding  expressed 
m  the  letters  from  the  presidents  of  the  Pittsburgh  and  Penn- 
sylvania Companies  to  the  president  of  the  Indiana  Central 
Company,  upon  which  the  latter,  in  behalf  of  his  company, 
had  executed' the  bridge  contract  and  the  modification  tnere- 
of,  as  well  as  the  original  lease  and  the  amendment  thereof, 
demanded  payment  directly  from  the  Pittsburgh  Company, 
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semi-annually,  of  the  sums  payable  by  the  Indiana  Central 
Company  for  tolls  and  deficiencies  under  Ihe  modified  bridge 
contract;  and  for  more  than  three  years,  from  June,  187?,  to 
September,  1 874,  the  comptroller  of  the  Pittsburgh  Company, 
after  examining  the  books  of  account  of  the  Bndge  Compa- 
ny, paid  to  the  Bridge  Company  the  amount  both  of  such 
tolls  and  of  such  deficiencies.  Since  that  time  like  payments 
were  demanded  by  the  Bridge  Company  of  the  Pittsburgh. 
Company,  and  the  tolls  only  were  paid. 

George  Hoadly  for  appellants. 

Lyman  Trumbull  and  Mellville  W.  Fuller  for  appellee. 

Gray,  J. — The  principal  positions  taken  in  the  argument 
for  the  appellants  were,  that  the  Indiana  Central  Company, 
the  Pittsburgh  Company  and  the  Pennsylvania  Company 
never  authorized  their  officers  to  execute  the  bridge  contract,. 
or  to  bind  them  by  it ;  and  that  the  contract  was  beyond  the 
scope  of  their  corporate  powers.  But  the  court  is  of  opinion 
that  upon  the  facts  of  this  case  neither  of  these  positions  can 
be  maintained. 

When  the  president  of  a  corporation  executes,  in  its  behalf, 
and  within  the  scope  of  its  charter,  a  contract  which  requires- 
the  concurrence  of  the  board  of  directors,  and  the 
board,  knowing  that  he  has  done  so,  does  not  dis-  ' 
sent  within  a  reasonable  time,  it  will  be  presumed  *,,omfaj. 
to  have  ratified  his  act.  Indianapohs  RoUing  Mill 
*.  St.  Louis,  F.  S.  &  W.  R.  Co.,  120  U.  S.  256.  And  when  a 
contract  is  made  by  any  agent  of  a  corporation  in  its  behalf,, 
and  for  a  purpose  authorized  by  its  charter,  and  the  corpora- 
tion receives  the  benefit  of  the  contract,  without  objection,  it 
may  be  presumed  to  have  authorized  or  ratified  the  contract 
of  Its  agent.  Bank  of  Columbia  v.  Patterson,  7  Cranch  (U.  S.J, 
299;  Bank  of  United  States  v.  Dandridge,  12  Wheat  (U.  S,i, 
64;  Zabriskie  v.  Cleveland,  C.  &  C.  R.  Co.,  23  How.  (U.  S.),- 
381 ;  Union  Gold  Mining  Co.  v.  Rocky  Mountain  Nat,  Bank, 
96  U.  S.  640;  Illinois  Pneumatic  Gas  Co.  v.  Berry,  113  U.  S. 
322,  327.  This  doctrine  was  clearly  and  strongly  stated  by 
Mr,  Justice  Story,  delivering  the  judgment  of  this  court,  in 
each  of  the  first  two  of  the  cases  just  cited. 

In  Bank  of  Columbia  v.  Patterson,  which  was  an  action 
brought  aeainst  a  corporation  by  an  administrator  to  recover 
for  work  done  by  his  intestate  under  contracts  with  the  com- 
mittee of  the  corporation,  he  said  :  Wherever  a  corporation 
is  acting  within  the  scope  of  the  legitimate  purposes  of  its- 
institution,  all  parol  contracts,  made  oy  its  authorized  agents, 
are  express  promises  of  the  corporation ;  and  all  duties  im- 
posed on  them  by  law,  and  all  benefits  conferred  at  their  re- 
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quest,  raise  implied  promises,  for  the  enforcement  of  which  an 
action  may  well  lie."  7  Cranch  (U,  S.),  306.  "Let  us  now 
consider  what  is  the  evidence  in  this  case,  from  which  thejury 
might  legally  infer  an  express  or  an  implied  promise  of  the 
corporation.  The  contracts  were  for  the  exclusive  use  and 
benefit  of  the  corporation,  and  made  by  their  agents  for  pur- 
poses authorized  by  their  charter.  The  corporation  proceed, 
on  the  faith  of  those  contracts,  to  pay  money  from  time  to 
time  to  the  plaintiff's  intestate.  Although,  then,  an  action 
might  have  lain  against  the  committee  personally,  upon  their 
express  contract,  yet,  as  the  whole  benefit  resulted  to  the  cor- 
poration, it  seems  to  the  court  that  from  this  evidence  the 
jury  might  legally  infer  that  the  corporation  had  adopted  the 
contracts  of  the  committee,  and  had  voted  to  pay  the  whole 
sum  which  should  become  due  under  the  contracts,  and  that 
the  plaintiff's  intestate  had  accepted  their  engagement."  7 
Cranch  (U.  S.),  307. 

In  Bank  of  United  States  v.  Dandridge,  the  point  decided 
■was  that  the  approval  of  a  cashier's  bond  by  the  board  of  di- 
rectors of  a  bauK,  as  required  by  statute  need  not  appear  upon 
the  records  of  the  board,  but  might  be  proved  by  presump- 
tive  evidence,  in  the  same  manner  as  similar  facts  might  be 
proved  in  the  case  of  private  persons,  not  acting  as  a  corpor- 
ation or  as  the  agents  of  a  corporation.  The  general  doctrine 
was  affirmed,  that  the  presumptions,  which,  by  the  general 
rules  of  evidence,  "  are  continually  made,  in  cases  of  private 
persons,  of  acts  even  of  the  most  solemn  nature,  when  those 
are  the  natural  result  or  necessary  accompaniment  of  other 
circumstances,"  are  equally  applicable  to  corporations;  and 
it  was  said :  "  Persons,  acting  publicly  as  officers  of  the  cor- 
poration, are  to  be  presumed  rightfully  in  office ;  acts  done 
by  the  corporation,  which  presuppose  the  existence  of  other 
acts  to  make  them  legally  operative,  are  presumptive  proofs 
of  the  latter.  Grants  and  proceedings  beneficial  to  the  cor- 
poration are  presumed  to  be  accepted ;  and  slight  acts  on 
their  part,  which  can  be  reasonably  accounted  for  only  upon  the 
supposition  of  such  acceptance, are  admitted  as  presumptions 
of  the  fact.  If  officers  of  the  corporation  openly  exercise  a 
power  which  presupposes  a  delegated  authority  for  the  pur- 
pose,  and  other  corporate  acts  show  that  the  corporation  must 
have  contemplated  the  legal  existence  of  such  authority,  the 
acts  of  such  officers  will  be  deemed  rightful,  and  the  dele- 
gated authority  will  be  presumed."     12  Wheat  (U.  S.),  70. 

The  original  bridge  contract  was  executed  by  the  president 
of  the  Indiana  Central  Company,  in  its  behalf,  upon  the 
formal  request  of  the  presidents  01  the  Pittsburgh  and  Penn- 
sylvania Companies,  undertaking  that  these  two  corporations 


Digmzefl  by  Google 


TRAFFIC   AGREEMENT — VALIDITY.  221 

should  assume  all  the  liabilities  and  obligations  of  that  con- 
tract and  be  entitled  to  all  its  benefits.     The  board 
of  directors   of    the    Indiana   Central    Company,  Co»emr«i» 
having  been  informed  by  its  president  that  he  had  ^'J^,^*'" 
executed  the  contract,  never  dissented,  and  must  «■««. 
therefore  be  presumed  to  have  concurred.     The 
modification  of  the  bridge  contract  was  executed  by  the  pres- 
ident of  that  company,  m  its  behalf,  upon  a  similar  request 
and  undertaking  of  the  presidents  of  the  Pittsburgh  and  Penn- 
sylvania Companies  in  their  behalf. 

After  all  this,  the  bridge  was  opened  for  use,  and  was  used 
by  the  Pittsburgh  and  Pennsylvania  Companies.  For  more 
than  three  years,  semi-annual  accounts  for  the  sums  payable 
by  the  Indiana  Central  Company  were  rendered  directfy  by 
the  Bridge  Company  to  the  Pittsburgh  Company,  and  settled 
by  the  latter,  after  examination  by  its  comptroller.  It  must 
be  presumed,  although  not  affirmatively  proved,  that  the 
comptroller  reported  nis  action  in  this  respect  to  the  board  of 
directors,  as  well  as  to  the  stockholders  at  their  annual  or 
other  meetings.  There  is  no  difficulty,  therefore,  in  holding 
that  the  Pittsburgh  Company  was  bound  by  the  bridge  con- 
tract and  the  modification  thereof,  if  within  its  corporate 
powers. 

The  evidence  that  the  directors  or  stockholders  of  the 
Pennsylvania  Company  authorized  or  ratified  the  action  of  its 
preadent  in  this  regard  is  not  so  full  and  conclusive,  but  is 
onite  sufficient  to  bind  this  company.  After  the  execution  of 
tne  original  bridge  contract,  the  directors  of  the  Pennsylvania 
Company  twice  joined  with  the  president  in  a  printed  annual 
report  to  the  stockholders,  declarmg  in  unequivocal  terms  the 
settled  policy  of  this  company  to  secure  a  continuous  line  of 
traffic  from  Philadelphia  to  Keokuk  and  westward,  and  stat- 
ing that  this  object  had  been  accomplished  through  the  Pitts- 
burgh Company. 

The  reasonable  inference  from  this  evidence,  which  there  is 
nothing  in  the  record  to  control  or  qualify,  is  that  the  Penn- 
sylvania Company  had  the  benefit  of  the  original  bridge  con- 
tract, and  either  authorized  or  ratified  its  execution :  and, 
under  the  circumstances  of  this  case,  the  president  must  be 
considered  as  having  authority  to  procure  and  assent  to  the 
modification  of  that  contract  as  to  the  proportion  of  the  de- 
ficiency in  tolls  to  be  borne  by  the  Pittsburgh  Company  as 
principal  and  the  Pennsylvania  Company  as  guarantor. 

From  all  the  facts  of  the  case,  the  conclusion  is  inevitable 
that  the  Pittsburgh  and  the  Pennsylvania  Companies  were 
the  real,  though  not  the  formal,  parties  to  the  bridge  contract 
executed  by  me  Indiana  Central  Company  at  their  request 
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and  for  their  benefit,  and  that  this  contract,  as  well  as  the 
lease,  bound  the  Pittsburgh  and  Pennsylvania  Companies,  if 
within  the  scope  of  their  corporate  powers. 

The  outlines  of  the  doctrine  of  ultra  vires,  and  the  reasons 
■on  which  it  rests,  have' been  clearly  stated  in  previous  judg- 
ments of  this  court.  The  reasons  why  a  corpora- 
tion is  not  liable  upon  a  contract  ultra  vires,  that  is 
«— ..«.  *°  ^7'  beyond  the  powers  conferred  upon  it  by  the 
legislature,  and  varying  from  the  objects  of  its  cre- 
ation, as  declared  in  the  Taw  of  its  organization,  are:  1st.  The 
interest  of  the  public,  that  the  corporation  shall  not  transcend 
the  powers  granted.  2d.  The  interest  of  the  stockholders, 
that  the  capital  shall  not  be  subjected  to  the  risk  of  enterprises 
not  contemplated  by  the  charter,  and  therefore  not  authorized 
by  the  stockholders  in  subscribing  for  the  stock.  3d.  The 
obligation  of  every  one,  entering  into  a  contract  with  a  cor- 
poration, to  take  notice  of  the  legal  limits  of  its  powers. 

These  three  reasons  are  clearly  brought  out  m  the  unani- 
mous judgment  of  this  court,  delivered  Dy  Mr,  Justice  Camp- 
bell, in  tne  leading  case  of  Pearce  v.  Madison  &  I.  R.  Co., 21 
How.  (U.  S.)  441,  in  which  it  was  held  that  a  railroad  corpo- 
ration was  not  liable  to  be  sued  upon  promissory  notes  which 
it  had  given  in  payment  for  a  steamboat  received  and  used 
by  it,  and  running  in  connection  with  its  railroad. 

So  it  has  been  repeatedly  adjudged  by  this  court  that"  a 
lease  made  by  one  railroad  corporation  to  another,  either  of 
which  is  not  expressly  authorized  by  law  to  enter  into  the 
lease,  is  ultra  vires  and  void.  Thomas  v.  West  Jersey  R,  Co., 
101  U.  S.  ;i ;  Pennsylvania  R.  Co.  v.  St  Louis,  A.  &  T.  H. 
R.  Co.,  u8U.  S.  290,  630,  24  Am.  &Eng.  R.  Cas.  58;  Oregon 
R.  Co.  V.  Oregonian  R.  &  N.  Co.,  130  U.  S.  i;ante,  p.  176. 

But  while  the  ch  ■'^er  of  a  corporation,  read  in  connection 
with  the  general  aws  applicable  to  it,  is  the  measure  of  its 
powers,  and  a  coi. tract  manifestly  beyond  those  powers  will 
not  sustain  an  action  against  the  corporation,  yet  whatever, 
under  the  charter  and  other  general  laws, .  reasonably  con- 
strued, may  fairly  be  regarded  as  incidental  to  the  objects  for 
which  the  corporation  is  created,  is  not  to  be  taken  as  pro- 
hibited. Accordingly,  where  the  charter  of  a  railroad  cor- 
poration, or  the  general  laws  appHcable  to  it,  manifest  the 
intention  of  the  legislature,  for  the  purpose  of  securing  a  con- 
tinuous line  of  transportation  of  which  its  road  forms  part,  to 
confer  upon  it  the  power  of  making  contracts  with  other  rail- 
road or  steamboat  corporations  to  promote  that  end,  such 
contracts  are  not  ultra  vires.  Green  Bay  &  M.  R.  Co.  v.  Union 
Steamb.  Co.,  107  U.  S.  98,  13  Am.  &  Eng.  R.  Cas.  658.     See 
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also  Branch  v.  Jesup,  io6  U.  S.  468,  478,  9  Am.  &  Eng.  R. 
Cas.  558. 

Whether  in  view  of  the  previous  decisions  of  this  court,  the 
lease  from  the  Indiana  Central  Company  could  be  upheld  it 
is  unnecessary  to  consider,  because  the  validity  of  the  bridge 
contract  does  not  appear  to  us  to  depend  upon  the  validity  or 
invalidity  of  the  lease. 

The  bridge  contract  and  the  lease  were  separate  and  dis- 
tinct agreements.  The  bridge  contract  was  in  form  between 
the  Bndge  Company  and  the  Indiana  Central  Company.  The 
lease  was  between  the  Indiana  Central  Company  and  the  Pitts- 
burgh iind  Pennsylvania  Companies,  and  the  Bridge  Company 
was  not  a  party  to  the  lease. 

The  Bridge  Company  was  organized  under  the  laws  of 
Iowa  and  Ilunois,  and  was  authorized  by  those  laws  and  by 
the  act  of  congress  of  July  25,  1866,  chap.  246,  §  7,  (14  Stat 
245,)  to  construct  and  maintain  the  bridge  ;  and  its  power  to 
enter  into  the  bridge  contract  is  undoubted.  The  power  of 
the  Indiana  Central  Company,  as  an  Illinois  corporation,  to 
enter  into  that  contract  is  made  equally  clear  by  the  statutes 
of  Illinois,  collected  in  the  brief  of  the  appellee. 

Bv  the  statute  of  February  28,  1854,  all  railroad  companies 
of  Illinois,  having  their  termini  fixed  by  law,  and  their  roads 
intersecting  by  continuous  lines,  are  authorized  to  consolidate 
their  property  and  stock  with  each  other,  or  with  companies 
out  of  the  state,  whose  lines  connect  with  theirs;  and  when, 
by  reason  of  such  consolidation,  or  of  such  extension  into  or 
through  an  adjoining  state,  it  is  necessary  for  the  construc- 
tion of  any  railroad  to  cross  any  stream  of  water,  it  may  be 
done  by  bridges  or  viaducts.  By  the  statute  of  February  12, 
1855,  all  railroad  corporations  of  Illinois  have  the  power  to 
make  all  necessary  and  convenient  "  contracts  and  arrange- 
ments with  each  other,  and  with  railroad  corporations  of  other 
states,  for  leasing  or  running  their  roads,  or  any  part  thereof ;" 
as  well  as  the  "  right  of  connecting  with  each  other  and  with 
the  railroads  of  other  states,  on  such  terras  as.  shall  be  mutu- 
ally agreed  upon  by  the  companies  interested."  By  the  statute 
of  February  16,  1865,  "  it  shall  be  lawful  for  the  directors  of 
any  railroad  company  created  by  the  laws  of  this  state  to 
contract  for  the  use  and  operation  of  any  railroad  connecting 
with  their  line  beyond  the  limits  of  the  state  ;  and  in  all  con- 
tracts for  the  use  and  operation  of  any  railroad  by  another 
corporation,  it  shall  be  lawful  for  the  parties  to  provide  for 
the  use  of  any  of  the  powers  and  privileges  of  eitner  or  both 
of  the  corporations  parties  thereto."  And  by  the  statute  of 
February  25,  1867,  "railroads  terminating  or  to  terminate  at 
any  point,  on  any  line  of  continuous  railroad  thoroughfare. 
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where  there  now  is  or  shall  be  a  railroad  bridge  for  crossing 
of  passengers  and  f  reieht  in  cars  over  the  same  as  part  of  sucn 
thoroughfare  shall  make  convenient  connections  of  such  rail- 
roads, by  rail,  with  the  rail  of  such  bridge ;  and  such  bridge 
shall  permit  and  cause  such  connections  oi  the  rail  of  the  same 
with  the  rail  of  such  railroads,  so  that  by  reason  of  such  rail- 
roads and  bridge  there  shall  be  uninterrupted  communication 
over  such  railroads  and  bridge  as  public  thoroughfares."  See 
also  Stats,  of  February  12,  1853,  March  5,  1807,  and  March 
II,  1869.    Gross's  Stats.  (3d  ed.)  536-539. 

The  bridge  contract  was  therefore  a  lawful  and  valid  con- 
tract as  between  the  Bridge  Company  and  the  Indiana  Centr^ 
Company.  Upon  the  question  of  its  effect  to  bind  the  Pitts- 
burgh and  Pennsylvania  Companies,  some  other  facts  attend- 
ing its  execution  are  worthy  of  consideration. 

The  bridge  contract  was  not  in  existence  as  an  executed  and 
binding  contract  when  the  lease  was  made.  But  it  was  signed 
after  the  execution  of  the  lease  and  the  delivery  of  possession 
of  the  road  by  the  Indiana  Central  Company  to  the  Pittsburgh 
Company,  and  at  the  formal  request  of  the  Pittsburgh  and 
Pennsylvania  Companies,  embodying  an  express  agreement 
on  their  part  with  the  Indiana  Central  Company  to  "assume 
all  the  liabilities  and  obligations,  and  be  entitled  to  all  the 
benefits  of  said  bridge  contract."  The  reference  in  that  re- 
quest "^d  agreement  to  the  ninth  article  of  the  lease  was  for 
the  purpose  of  defining  the  extent  of  the  liabilities  and  bene- 
fits assumed,  and  perhaps  of  indicating  that  the  Pittsburgh 
Company  alone  was  bound  as  principal,  and  the  Pennsylvania 
Company  as  guarantor  only ;  but  it  did  not  make  the  bridge 
contract  a  part  of  the  lease. 

The  reasonable  inference  is  that,  according  to  the  original 
intent  and  by  the  subsequent  action  of  the  parties,  the  Pitts, 
burgh  and  Pennsylvania  Companies  were  understood  and 
treated  as  directly  liable  to  the  Bridge  Company  fot  the  pro- 
portion of  tolls  and  deficiencies,  which,  by  the  terras  of  the 
bridge  contract  was  chargeable  to  the  Indiana  Central  Com- 
pany. 

By  the  laws  of  Illinois,  as  we  have  seen,  the  bridge  con- 
tract was  valid,  and  might  lawfully  be  made  between  the 
Bridge  Company  and  the  Indiana  Central  Company  ;  and  it 
appears  to  us  equally  clear  that  the  laws  of  Pennsylvania  au- 
thorized the  Pittsburgh  and  Pennsylvania  Companies  to  as- 
sume theobligation  oithat  contract  with  the  Bridge  Company, 
either  directly  or  through  the  intervention  ofthe  Indiana 
Central  Company. 

By  the  statute  of  Pennsylvania  of  April  23,  1861,  it  is 
enacted  that  "  It  shall  and  may  be  lawful  for  any  railroad 
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company,  created  by  and  existing  under  the  laws  of  this  com- 
monwealth, from  time  to  time  to  purchase  and  hold  the  stock 
and  bonds,  or  either,  of  any  other  railroad  company  or  com- 
panies chartered  by,  or  of  which  the  road  or  roads  is  or  are 
authorized  to  extend  into,  this  commonwealth;  and  it  shall 
be  lawful  for  any  railroad  companies  to  enter  into  contracts 
for  the  use  or  lease  of  any  other  railroads  upon  such  terms 
as  may  be  agreed  upon  with  the  company  or  companies  own- 
ing the  same,  and  to  run,  use  and  operate  such  road  or  roads 
in  accordance  with  such  contract  or  lease :  Provided,  that 
the  roads  of  the  companies  so  contracting  or  leasing  shall  be, 
directly  or  by  means  of  intervening  railroads,  connected  with 
each  other."     Purdon's  Digest  (i  ith  ed.)  1439. 

While  the  first  provision  of  that  statute  authorizes  any  rail- 
road company  of  Pennsylvania  to  purchase  and  hold  stock 
and  bonds  of  such  railroad  companies  as  either  are  chartered 
by  the  state  or  have  roads  extending  into  it,  the  second  clause 
makes  it  lawful  for  railroad  companies  of  Pennsylvania  to 
contract  for  the  use  or  lease,  not  merely  of  railroads  of  the 
two  classes  defined  in  the  first  clause,  out  of  any  railroads 
whatever,  provided  only  "  the  roads  of  the  companies  so  con- 
tracting or  leasing  shall  be,  directly  or  by  means  of  interven- 
ing  railroads,  connected  with  each  other."  The  only  reason- 
ame  construction  of  the  words  "  any  other  railroads,"  in  the 
second  clause,  is  that  it  includes  all  railroads,  whether  within 
or  without  the  State,  coming  within  the  description  of  the 
proviso. 

But'any  question  of  the  construction  of  that  statute  in  this 
regard  is  removed,  or  rendered  immaterial,  by  the  statute  of 
Pennsylvania,  of  Febniaay  17,1 870,  (passed  more  than  a  year 
before  the  modified  bridge  contract  was  executed,  or  the 
bridge  completed  or  used,)  which,  in  the  clearest  terms,  au- 
thorizes any  railroad  company  of  Pennsylvania  to  enter  into 
a  lease  or  any  other  contract  on  such  terms  and  conditions 
as  may  be  agreed  upon,  or  to  guarantee  the  payments  or 
covenants  thereof,  as  to  any  railroads,  whether  "within  the 
limits  of  this  state,  or  created  by  or  existing  under  the  laws 
of  any  other  state  or  states,"  provided  they  are  connected, 
either  directly  by  means  of  intervening  lines,  with  its  road,  and 
form  a  continuous  route  for  the  transportation  of  persons 
and  property.     Purdon's  Digest  (nth  ed.)  1441. 

Nor  can  we  have  any  doubt  that  the  Bridge  Company  was 
a  railroad  company,  and  the  bridge  a  railroad,  within  the 
meaning  of  these  statutes.  The  principal  purpose  and  use 
of  the  bridge  was  the  passage  of  railroad  trains.  It  was,  in 
substance  and  effect  a  railroad  built  over  water,  instead  of 
upon  land ;  and,  strictly  speaking,  it  was  a  railway  viaduct 
39  A.  &  E.  R.  Cu.—is 
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rather  than  a  bridge.  Bridge  Proprietors  v.  Hoboken  L.  4 
I.  Co.,  I  Wall.  (U.S.),  1 16. 

The  necessary  conclusion  from  the  foregoing  considera- 
tions is  that  it  was  rightly  held  by  the  circuit  court  that  the 
bridge  company  was  entitled  to  recover  from  the  Pittsburgh 
Company,  and  it  having  declined  to  pay  upon  due  demand, 
to  recover  from  the  Pennsylvania  Company  also,  the  amount 
of  the  deficiencies  in  tolls  which,  by  the  modified  bridge  con- 
tract, was  payable  by  the  Indiana  Central  Company. 

It  is  proper  to  add  that  our  judgment  does  not  rest  in  any 
degree  upon  the  ground  suggested  in  argument,  that  the  bridge 
contract  and  the  lease  having  been  executed,  the  Pittsburgh 
and  Pennsylvania  Companies,  having  received  the  benefits  of 
them,  are  estopped  to  deny  their  validity ;  because,  according 
to  many  recent  opinions  of  .this  court,  a  contract  made  by  a 
corporation,  which  is  unlawful  and  void  because  beyond  the 
scope  of  its  corporate  powers,  does  not,  by  being  carried  into 
■execution,  become  lawful  and  valid,  but  the  proper  remedy  of 
the  party  aggrieved  is  by  disaffirming  the  contract,  and  suing 
to  recover,  as  on  a  quantum  meruit,  the  value  of  what  the  de- 
fendant has  actually  received  the  benefit  of.  Louisiana  v. 
Wood,  102  U,  S.  294 ;  Parkersburg  v.  Brown,  106  U.  S,  487, 
■  503,  2  Am.  Sl  Eng.  Corp.  Cas.  203;  Chapman  v.  Douglas 
County,  107  U.  S.  348,  360,  2  Am.  &  Eng.  Corp.  Cas.  71 ;  Salt 
Lake  City  v.  Hollister,  118  U.  S.  256,  263,  4  Am.  &  Eng.  Corp. 
Cas.  273  ;  Pennsylvania  R.  Co.  v.  St.  Louis,  A.  &  T.  H.  K-  Co., 
118  U.  S.  290,  317,  318,  24  Am.  &  Eng.  R.  Cas.  $8. 

The  sole  ground  of  our  decision  is  that  the  bridge  contract 
is  independent  of  the  lease,  and  is  valid  and  binding  as  between 
the  parties  to  this  suit,  whether  the  lease  is  valid  or  invalid. 
This  being  so,  the  question  argued  at  the  bar,  whether  the 
appellants,  by  reason  of  eviction,  are  no  longer  liable  on  the 
lease,  becomes  immaterial ;  and  the  judgment  of  the  circuit 
court  in  a  former  suit,  affirming  the  validity  of  the  lease,  has 
no  effect  upon  our  decision,  for  the  same  reason,  as  well  as  be- 
cause the  Bridge  Company  was  not  a  party  to  that  judgment, 
and  therefore  neither  bound  by  it  nor  entitled  to  tne  benefit 
of  it. 

Decree  affirmed. 

Mr.  Chief  Justice  Fuller  and  the  late  Mr.  Justice  Mat- 
thews, having  been  of  counsel,  took  no  part  in  the  consider- 
ation or  decision  of  this  case. 

LeaMi—AHent  in  Writing— Voting  by  Written  Ballott.— Voting  by  written 
ballots  upon  a  written  proposition  for  the  lease  of  a  road,  is  not  an  "  assent 
in  writing"  to  such  lease  within  the  meaning  of  a  statute  which  authorizes 
the  leasing  of  railroad  only  when  so  assented  to.  Humphreys  v.  St.  Louis, 
J.  M.  &  S   R.  Co..  37  Fed.  Rep.  307. 
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Stun»— Written  Aftent  of  Majority  of  Stockholderc— Where  the  president 
of  3  railroad  company  signed  a  certificate  that  a  majority  of  the  stockhold- 
ers had  assented  to  a  lease  by  another  company  in  its  favor,  such  certilicate 
is  evidence  that  the  president,  as  a  stockholder,  had  somewhere  made  hia 
assent  in  writing,  or  considered  the  certificate  as  amounting  to  one ;  and 
in  either  case  is  a  sufficient  compliance  with  a  statute  which  requires  the 
assent  in  writing  of  a  majority  of  the  stockholders  to  the  execution  of  a 
lease.     Humphreys  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  37  Fed.  Rep.  307. 

8ama — Validity— Statutory  Power  to  Laasa  Road  Traverting  Several  States* 
— A  corporation  organized  under  the  laws  of  Missouri,  executed  as  lessee  a 
lease  by  which  it  acquired  the  right  to  possess  and  operate  the  railroad 
owned  by  a  corporation  organized  under  the  laws  of  Ohio.  Indiana.  Illinois 
and  Missouri.  By  the  laws  of  all  these  states  except  Indiana,  railroad  com- 
panies were  authorized  to  lease  their  roads,  or  to  acquire  by  lease  the  right 
to  operate  the  lines  of  other  companies.  Held,  that  notwithstanding  the 
fact  that  a  lease  of  a  railtoad  in  Indiana  was  unauthorized,  the  lessee  could 
not  object,  in  an  action  aeainst  it  for  a  claim  arising  out  of  the  obligationi 
nnderuken  by  the  lease,  mat  the  lease  was  unauthorized  and  void.  Hum- 
phreys V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  37  Fed.  Rep.  307. 
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Worcester,  Nashua  &  Rochester  R.  Co. 

(Massachusetts  Supreme  Judicial  Courts  May  10,  1889.) 

Contotidatlon  for  Corporations— Liability  of  I  ndefted nasi.— Under  an  aa 
authorizing  the  consolidation  of  two  companies  which  provides  that  "the 
corporation  so  established  shall  •  *  ♦  be  subject  to  fll  the  duties,  re- 
strictions, obligations,  debtsandliabilities  to  which  at  the  time  of  the  union, 
either  of  said  corporations  is  subject,"  and  "  all  claims  and  contracts  •  •  • 
against  either  corporation  may  be  enforced  by  suit  or  action,  to  be  com- 
menced and  prosecuted  against  the  corporation  to  be  established  under  this 
act,"  whether  the  holder  of  bonds  of  one  of  the  corporations,  which  are 
convertible  into  its  stock,  is  entitled  to  demand  shares  in  the  new  company 
or  not,  he  is  entitled  to  recover  damages  from  the  new  company  for  a  re- 
fusal to  deliver  to  him  stock  either  in  the  hew  company  or  the  old. 

Appeal  from  Superior  Court,  Suffolk  County. 
Geo,  O.  Shattuck  and  F.  L.  Hayes  for  plaintiff. 
R.  Olney  for  defendant. 

Holmes,  J. — The  plaintiff  is  the  holder  of  bonds  which  were 
issued  by  the  Nashua  &  Rochester  Railroad  and  guaranteed 
by  the  Worcester  &  Nashua  Railr<|ad,  and  which 
gave  the  holder  the  right  to  convert  them  into  stock  '"'"' 

of  the  former  corporation  at  par,  at  any  time  after  the  com- 


by.  Google 


228  JOHN  HANCOCK  M.  L.  INS.  CO.  V.  WORCESTER,  N.  &  R.  R.  CO. 

pletion  of  its  road — all  by  the  express  authority  of  special 
statute.  The  road  has  been  completed,  and  since  then  the 
two  railroad  corporations  have  been  consolidated  under  a 
statute  authorizing  it.  The  statute  subjects  the  new  corpor- 
ation to  all  the  contracts  of  the  old,  in  terms  to  be  stated. 
The  plaintiff  has  made  a  demand  upon  the  new  corporation, 
which  has  been  refused,  and  the  question  is  whether  it  can 
recover  damages  for  the  refusal  or  whether  its  right  to  con- 
vert the  bonds  into  stock  was  ended,  or  at  least  limited  in  point 
of  time  by  the  consolidation.  Lt  is  argued  that  the  contract 
to  exchange  stock  for  bonds  depended  on  the  continued  exist- 
ence of  the  contracting  corporations,  the  stock  of  which  was 
to  be  delivered,  and  that  the  bonds  cannot  be  taken  to  have 
bound  the  Nashua  &  Rochester  Railroad  to  continue  in  exist- 
ence. We  have  no  occasion  to  controvert  these  or  any  other 
general  propositions  in  deciding  for  the  plaintiff.  VVe  deal 
only  with  this  particular  consolidation.  When  these  bonds 
were  issued,  the  obligor's  road  was  under  a  long  lease  to  the 
Worcester  &  Nashua  Railroad.  The  latter  was  required  by 
statute  to  guaranty  the  bonds.  It  paid  the  interest  directly 
to  the  bondholders,  and  after  a  time  it  mortgaged  its  road,  as 
a  further  security.  Soon  after  the  bonds  were  issued,  the 
Worcester  &  Nashua  road  was  authorized  to  buy  the  bonds 
and  stock  of  the  Nashua  &  Rochester  Railroad,  with  a  proviso 
requiring  the  former  to  exchange  the  stock  of  the  latter  for 
its  bonds  on  presentation.  Subsequently  the  consolidation 
was  authorized  and  carried  through.  The  parties  in  uniting 
may  not  have  dealt  on  a  footing  of  perfect  equality,  as  a 
dividend  of  three  per  cent,  per  annum  was  paid  the  stock- 
holders in  the  old  corporations  from  the  dates  of  the  last  div- 
idends declared  to  the  time  of  the  union.  The  dates  of  .the 
last  dividends  declared  by  the  two  corporations  are  said  to 
have  been  difierent.  But  the  legislature  contemplated  equal- 
ity. It  dealt  with  the  shares  in  both  of  the  old  corporations 
as  exactly  equal  to  the  shares  in  the  new.  These  were  ex- 
changed share  for  share,  and  "  upon  such  other  equal  terms 
for  each  such  share  as  may  be  mutually  agreed  upon."  Under 
such  circumstances,  the  addition  of  the  franchise  of  another 
corporation  to  that  of  the  obligor  was  represented  by  a  deter- 
minate number  of  shares  in  the  new  corporation ;  that  is  to 
say,  by  a  number  equal  to  the  number  of  snares  in  the  corpor- 
ation thus  united  to  the  obligor.  In  substance,  the  case  is 
not  different  from  what  it  would  have  been  if  the  Nashua  & 
Rochester  Railroad  had  been  authorized  to  issue  the  same 
amount  of  full  paid  stock  and  to  build  an  extension  of  its  road 
over  what  was  actually  the  Worcester  &  Nashua  road,  and 
then  to  change  its  name. 
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It  is  usual  for  consolidating  statutes  to  introduce  more  or 
less  of  the  element  of  succession  or  continuity  oflegal  per- 
son as  to  existing  rights  and  duties,  notwithstand-  u,Mi«jor 
ing  the  fact  that  in  other  respects  the  old  and  new  m*w<»BruiT 
corporations  are  not  the  same  ;  e.  g..  Railroad  Co.  **>•■  *«»•«' 
•v.  Railroad  Co.  i  Gray,  340,  359:  Abbott  v.  New  ""• 
YorkA  N.  E.  R.  Co.  145  Mass.  450, 453,  33  Am.  &  Eng.  R.  Gas. 
146;  Pullman's  Palace  Car  Co,  v.  Missouri  Pac.  Co.,  iij  U. 
S.  587,  23  Am.  &  Eng.  R.  Cas,  537.  It  is  for  the  legislature 
to  say  how  far  the  new  corporation  shall  be,  as  it  were,  the 
heir,  executor,  or  continuer  of  the  old.  In  the  case  at  bar 
we  have  to  take  into  account  the  intimate  connection  of  the 
two  corporations  with  each  other  and  with  these  bonds,  the 
knowledge  which  the  legislature  must  be  presumed  to  have 
had,  the  terms  of  the  consolidation  and  the  very  strong  pro- 
visions on  the  question  before  us. 

The  act  reads:  "The  corporation  so  established  shall     * 

*  *  be  subject  to_  all  the  duties,  restrictions,  obligations, 
debts,  and  liabilities  to  which,  at  the  time  of  the  union,  either 
of  said  corporations  is  subject,"  and  "all  claims  and  contracts 

*  *  •  against  either  corporation  may  be  enforced  by  suit 
or  action,  to  be  commenced  and  prosecuted  against  the  cor- 
poration to  be  established  under  this  act."  We  are  of  the 
opinion  that  these  words  are  too  strong  for  the  defendant's 
argument,  and  that,  whether  the  plaintiS  was  entitled  to  de- 
mand shares  in  the  new  company  or  not,  it  was  entitled  to 
bold  the  defendant  to  its  predecessor's  contract.  When  the 
defendant  failed  to  deliver  stock  either  in  the  new  company 
or  the  oid,  on  demand,  it  became  liable  to  the  damages  agreed 
as  of  that  date.  As  in  our  view  the  plaintiff's  right  to  denTand 
stock  was  unabridged  by  the  consolidation,  its  acceptance  of 
interest  from  the  new  corporation  had  no  more  effect  than 
acceptance  of  it  from  the  old.  It  had  a  right  to  make  its 
election  when  it  chose.     Judgment  for  plaintiff  affirmed. 

Consolidation — Liability  of  Contoltdatad  Company  for  Oebti  of  Individual 
Companiaa, — See  Louisviik.  N.  A.  &  C.  R.  Co.  v.  Boney,  (Ind.)  antt,  p. 
168  and  note.  176. 

Samo — Liability  of  Now  Company — Spaclfic  Performancs  of  Contract 
-toConveyLktidfi — Where  a  railroad  company  enters  intoa  contract  for  the 
exchange  of  land  and  it  is  afterwards  consolidated  with  another  company 
under  an  agreement  by  which  its  property  is  transferred  to  the  consolidat- 
ed company  subject  "to  all  liens,  charges  and  equities  pertaining  thereto,"  ' 
the  obligation  01  the  contracting  company  to  specifically  perform  the  con- 
tract for  tbe  exchange,  devolves  upon  the  consolidated  company,  and  can 
be  enforced  against  it.     Union  Pac.  R.  Co.  v.  McAlpine,  129  U.  S.  305. 

Sama — Abatamant  of  Action, — Where  a  railroad  company  is  consolidated 
with  other  railroad  companies  under  a  new  name,  it  ceases  to  exist  as  a 
corporation,  and  an  action  brought  by  or  against  such  railroad  company 
before  its  consolidation  cannot  afterwards  be  prosecuted  by  or  against  it  or 
in  its  original  name.    Kansas,  O.  &  T.  R.  Co.  v.  Smith,  40  Kan.  193. 
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Same— Quallfioation  of  DIractort— Application  of  ConttitutlonftI  Provision. 
— When  an  Illinois  railroad  company  is  consolidated  with  other  companies 
which  ejtist  under  the  laws  of  other  states,  a  new  corporation  is  created 
which  exists  by  virtue  of  the  laws  of  the  states  authorizing  and  consenting 
to  its  organization,  and  not  merely  by  virtue  of  the  laws  of  Illinois.  The 
provision  of  the  111.  Const,  of  1870,  art.  11,  g  11,  that  a  "majority  of  the 
directors  of  any  railroad  corporation  newly  incorporated  or  hereafter  to  be 
incorporated  by  the  laws  of  this  state,  shall  be  citizens  and  residents  of 
this  state,"  is  not  applicable  to  such  consolidated  company,  and  it  may  be 
governed  by  a  board  of  directors,  a  majority  of  whom  are  residents  of 
other  states.  Ohio  &  M.  R.  Co.  v.  People,  ex  rel.  Hanna.  123  III.  467. 
The  court  said:  "The  right  of  the  Illinois  corporation  thusto  consolidate  its- 
property,  stock,  and  franchises  with  corporations  in  the  states  of  Indiana 
ana  Ohio  was  acquired  and  exercised,  as  the  answer  avers,  under  and  in 
conformity  v;ith  "the  laws  of  the  state  of  Illinois,  and  of  similar  laws  of 
Indianaand  Ohio."  "The  laws  of  the  state  of  Illinois"  here  referred  to 
are:  (1)  The  act  of  1851,  before  referred  to,  and  which,  by  reference  and 
adoption,  became  the  charter  of  the  Ohio&  Mississippi  Railway  Company, 
incorporated  under  the  act  of  1861,  except  as  the  same  was  modified  by 
the  latter  act,  in  which,  as  we  have  seen,  the  Ohio  &  Mississippi  Railroad 
Company  was  authorized  and  eiven  power  "to  unite  its  railroad  with  any 
other  railroad  now  constnicted,  either  in  this  state  or  the  State  of  Indiana ; 
♦  •  *"  and  (2)  the  act  of  February  28.  1854,  (Laws  1854,  9;  I  Gross,  St, 
537-  $  <  5  '^  ^'9^  Under  this  latter  act  railroad  companies  then  or  there- 
after organized,  having  their  termini  fixed  by  law,  and  whose  roads  intei^ 
sected  by  a  continuous  line,  were  "authorized  and  empowered  to  consoli- 
date their  property  and  stock  with  each  other,  and  to  consolidate  with 
companies  out  of  this  state  wherever  their  lines  connect  with  the  lines  of 
such  companies  out  of  this  state,"  The  consolidating  companies  mightr 
it  was  provided,  agree  upon  a  name  "of  such  consolidated  company,"  and 
by  such  name  should  be  "a  body  politic  and  corporate,"  having  a  common 
seal,  and  in  such  corporate  name  contract  and  be  contracted  with,  sue  and 
be  sued,  plead  and  be  impleaded,  and  "have  all  the  powers,  franchises,  and 
immunities  which  the  said  respective  companies  shall  have  by  virtue  of 
their  respective  charters  before  such  consolidation  *  •  •."  It  seems 
clear  to  us  that,  under  this  latter  act,  railroad  companies  organized  under 
the  laws  of  this  state,  and  whose  lines  of  railway  so  intersect  as  to  consti- 
tute a  continuous  line  within  this  state,  might  consolidate  their  property, 
stock,  rights,  and  franchises,  and  thcrvliy  constitute  a  new  corporation, 
under  a  new  name,  possessing  the  property,  rights,  power,  and  franchises- 
of  the  constituenicompaniesas  given  by  their  charters  ;  and  that  upon  the 
consummation  of  such  consolidation,  the  constituent  companies  as  inde- 
pendent legal  entities  would'cease  to  exist ;  and  that  all  the  duties  and 
obligations  of  the  constituent  companies,  whether  to  the  public  or  to  pri- 
vate persons,  would  be  castupon  and  must  be  assumed  and  discharged  by 
the  new  consolidated  corporation.  The  power  of  the  state  to  autnorize 
the  consolidation  of  corporations  of  its  own  creation,  with  the  effect  stated, 
has  everywhere  been  admitted,  and  many  cases  are  to  be  found  in  the 
books  wtiere  this  principle  is  rect^nized.  See  Ruggles  1).  People,  91  III. 
256,  (affirmed  by  the  supreme  court  of  the  United  States.  io3  U.  S. 
526;)  Shields  7'.  Ohio,  95  U.  S.  319;  Bishop  v.  Brainerd.  28  Conn.  289. 
But  does  alike  power  exist  in  two  or  more  states,  in  respect  of  railway 
corporations  incorporated  by  them  respectively,  to  authorize  the  consoli- 
dation of  such  corporations?  If  so  consolidated,  by  authority  of  the  states 
of  their  creation  respectively,  what  legal  result  follows  ?  Is  the  consoli- 
dated corporation  a  new  corporation,  or  only  an  association  of  corpora- 
tions under  a  common  name?    If  the  result  be  the  c — "■ ' 
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poration,  do  the  oiiginaJ  corporations  cease  to  exist  '>  What  propeny. 
r^ts,  powers,  and  franchises  does  the  new  corporation  acquire,  and  what 
duties,  obligations,  and  liabilities  to  the  respective  states  does  it  assume  ? 
"This  court  has,  in  the  following  cases,  had  occasion  to  express  itself  as. 
to  the  effect  of  such  consolidations;  but  in  every  instance  the  question 
has  arisen  collaterally  and  not  in  a  direct  proceeding.  The  Quincy  Bridge 
Company  was  incorporated  by  the  state  01  Illinois,  and  also  oy  the  state  of 
Missouri,  for  the  common  purpose  of  the  construction  of  a  bridge  across 
the  Mississippi  river.  The  twocompanies  entered  articles  of  consolidation, 
which  were  legalized  by  the  legislature  of  Illinois.  In  speaking  of  such 
consolidation,  this  court,  in  Quincy  R.  Bridge  Co.  v.  Adams  Co..  88  111. 
615-619,  said :  "  The  l^islatures  of  this  state  and  of  Missouri  cannot  act 
jointly,  nor  can  any  legislation  of  the  last-named  state  have  the  least  elTcct 
m  creating  a  corporation  in  this  state.  Hence,  the  corporate  existence  of 
appellants,  considered  as  a  corporation  of  this  state,  must  spring  from  the 
legislation  of  this  state,  which,  by  its  own  vigor,  performs  the  act  of  the 
States  of  Illinois  and  Missouri  have  no  power  to  unite  in  passing  any  legis- 
lative act.  •  •  *  The  only  possible  status  of  a  corporation  acting  un- 
der charters  from  two  states  is  that  it  is  an  association  incorporated  in  and 
by  each  of  the  states,  and,  when  acting  as  corporation  in  either  of  the 
states,  it  acts  under  the  authority  of  the  state  in  which  it  is  then  acting. 


^  ..  ,         „  '   upon  domestic 

corporations.  It  does  not  appear  from  the  case"  as  reported  whether  the 
capital  stock  which  it  was  sought  to  bring  under  the  operation  of  our  rev-  , 
enue  law  was  that  which  had  Seen  issued  by  the  consolidated  corporation; 
or,  indeed,  whether  the  articles  of  consolidation  contemplated  such  an  is- 
sue. Nor  is  it  in  any  way  important.  The  language  employed  by  the 
court,  however,  negatives  the  idea  that  the  effect  of  tne  consolidation  was. 
the  creation  of  a  /tea/  corpOTa.tion,  and  affirms  the  doctrine  that  the  con- 
solidation was  but  an  association  of  the  two  constituent  corporations,  the 
contracting  corporations  retaining  their  legal  existence  and  identity.  It 
could,  however,  as  affecting  the  question  under  consideration  in  that  case, 
as  we  shall  hereafter  see,  be  of  no  importance  whether  a  new  corporation 
was  created  by  the  act  of  consolidation  or  not. 

"This  court  also  had  before  it  the  case  of  Racine  Sc  M.  R.  Co.  v.  Farm- 
ers" Loan  &  Trust  Co..  reported  in  49  111.  331,  involving  the  validity  of  a 
mortgage  executed  by  the  consolidated  corporation  upon  the  property  in 
both  Slates.  The  liacine,  Janesville  &  Mississippi  Railroad  Company,  in- 
corporated by  Wisconsin,  was  consolidated  with  the  Rockton  &  Freeport 
Railroad  Company,  incorporated  by  Illinois.  The  latter  corporation  was, 
by  its  charter,  authorized  to  consolidate  its  stock  with  that  01  any  Wiscon- 
sin corporation.  The  object  of  the  consolidation  was  by  the  articles  of 
consolidation  declared  to  be  "  to  fully  emerge  and  consolidate  the  capital 
stock,  powers,  privileges,  immunities,  and  franchises  of  the  two  corpora- 
tsons."  After  consolidation,  the  legislatures  of  the  two  states  changed  the 
names  of  the  constituent  corporations  respectively  to  the  Racine  &  Mis- 
sissippi Railroad  Company,  Afterwards,  another  Illinois  corporation,  the 
Savanna  Branch  Railroad  Company,  became  a  party  to  the  consolidation, 
and  the  legislature  of  Illinois  changed  its  name  to  the  Racine  &  Missis- 
sippi Railroad  Company,  and  declared  the  several  acts  of  consolidation 
1^^  and  binding.  In  that  case  it  was  said  1  "  Our  view  of  the  effect  of 
the  consolidation  contract  between  the  Rockton  Company  and  the  Wis- 
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consin  Company,  which  we  hold  to  have  been  legally  made,  is  briefly  this; 
While  it  creates  acommunity  of  stock,  and  of  interest,  between  the  two 
companies,  it  did  not  convert  them  into  one  company  in  the  same  way  and 
to  the  same  degree  that  mieht  follow  a.  consolidation  of  two  companies 
within  the  same  state.  *  *  ■  But  the  contract  of  consolidation,  and 
the  subseqnent  l^slation,  created  substantially  a  new  corporation  with  a 
new  name ;  but  such  corporation,  in  a  legal  point  of  view,  was  and  has  re- 
mained a  distinct  corporation  in  each  state,  though  the  two  have  a  com- 
mon name,  common  stock,  and  a  common  board  of  directors.  There  is  a 
Wisconsin  corporation  under  the  name  of  the  Racine  &  Mississippi  Rail- 
road Company,  and  there  is  an  Illinois  corporation  of  the  same  name,  and 
the  original  corporations  in  each  state  have  been  transmitted  into  these." 
And  upon  this  view  the  validity  of  the  mortg^e  was  sustained.  It  is  ap- 
parent that  precise!);  the  same  result  was  reached  as  if  the  court  had  held 
that  a  new  corporation  had  been  created  by  the  articles  of  consolidation. 
We  do  not  therefore  consider  the  case  as  in  conflict  with  the  views  here- 
after expressed.  The  position  assumed  by  the  court  in  the  cases  referred 
to,  that  a  corporation  cannot  be  created  by  the  joint  legislation  of  two 
states  so  as  to  be  the  same  legal  entity  in  both  states,  may  be  conceded. 
Joint  acts  of  legislation  by  two  or  more  states  are  impossible  i  and  one 
-»ithoV  -' -' ■ -  — ' 


State  cannot,  without  the  consent  of  congress,  "  enter  into  any  agreement 
or  compact  with  another  state."  Const.  U.  S.  art.  i,  §  lo,  ci.  3.  But  it 
does  not  follow,  as  is  assumed  in  the  caselastreferred  to.  that  a  corporation, 
de  jure  as  wel!  as  de  facto,  cannot  be  created  with  the  consent  and  under 
the  authority  of  two  or  more  states,  by  the  voluntary  consolidation  of  cor- 
porations created  and  existing  by  virtue  of  the  laws  of  such  states  respec- 
tively. The  contrary  view  seems  to  have  been  entertained  by  this  court 
in  the  last  case  before  it,  (Cooper  v.  Corbin.  105  111,  224-231,)  where  it  was 
said.  "The  Indianapolis,  Bloomington  &  Western  Railway  Company  was 
formed  by  the  consolidation  of  the  Indianapolis,  Crawfordsville  &  Danville 
Railroad  Company,  a  corporation  created  under  the  laws  of  Indiana,  and 
the  Danville,  Urbana,  Blooraington  &  Pekin  Railroad  Company,  a  corpo- 
ration otganized  under  the  laws  of  this  state.  The  consolidation  was  ef- 
fected in  conformity  to  the  charter  of  the  last-named  company  and  the 
laws  of  this  state,  and  the  new  corporation,  by  virtue  of  the  consolidation, 
became  clothed  with  all  the  rights,  privileges,  and  powers  which  had  been 
conferred  by  the  laws  of  the  state  upon  the  Danville,  Urbana,  Blooming- 
ton  &  Pekin  Railroad  Company."  In  this  case,  as  in  the  Quincy  Bridge 
Company  case,  none  of  the  adjudged  cases  are  referred  to.  and  the  court 
had  no  apparent  intention  of  laymg  down  a  rule  which  should  bind  the 
court  in  a  direct  proceeding,  such  as  the  one  now  under  consideration. 
We  have,  therefore,  felt  at  liberty  to  consider  the  authorities.  A  careful 
examination  has  satislied  us  that  the  current  and  weight  of  authority  es- 
tablish the  principle  that,  upon  the  consummation  of  such  consolidation, 
authorized  by  the  laws  of  the  states  creating  the  constituent  corporations. 
a  new  corporation  willbecreated.  St.  Louis  1.  M.A  S.  R.  Co.j',  Berry,  113U. 
S.  46s;Shieldsw.  Ohio,  95U.  S.  319;  Graham  t-.  Boston,  H.  SE.R.Co..  118 
U.  S.  161  :  ZS  Am.  S  Eng.  R.  Cfas.  53:  Covington  &  C.  Bridge  Co.  11. 
Mayer,  31  Ohio  St.  317 ;  Bishop  -v.  Brainerd.  iSConn.  289 ;  2  Mor.  Corp.  fj 
i/x»,  1,001.  The  acts  of  thestatesauthorizingand  consenting  to  the  consoli- 
dation are  acts  of  incorporation.  State  !<.  Maine  Cent.  R.  Co.,  66  Me.  488, 
(affirmed  by  the  supreme  court  of  the  United  States.  96  U.  S.  499.) 
And  the  new  corporation  will  possess,  neccesstarily.  every  requisite  cor- 
porate attribute.  Its  capital  stock,  corporate  name  and  organization,  board 
of  directors,  officers,  and  managers  will  be  such  as  may  be  authorized 
by  the  articles  of  consolidation  and  the  acts  of  the  respective  states.  The 
new  corporation  will,  as  was  said   in   Minot  v,  Philadelphia,    W.  A  B. 
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R.  Co.,  18  Wall.  (U.  S.),  206,  become  vested  with  "the  rights  and 
privileges  which  the  original  companies  had  previously  possessed  under 
their  respective  charters, — the  rights  and  privileges  in  Maryland  which  the 
Maryland  company  had  enjoyed,  and  the  rights  and  privil^es  in  Delaware 
which  the  Delaware  company  had  there  enjoyed, — not  to  transferto  either 
state  and  enforce  therein  the  legislation  of  the  other.  •  •  *  The  new 
company  stood,  in  each  state,  as  the  original  company  had  previously  stood 
in  that  state,  invested  with  the  same  rights  and  subject  to  ihi^  same  lia- 
bilities." Unhke  a  corporation  createo  by  a  single  state,  which  cannot 
migrate  or  legally  exist  outside  of  the  territorial  limits  of  the  state  of  its 
creation,  the  consolidated  corporation,  having  a  capit^  stock  which  is  a 
unit,  and  onlv  one  set  of  stockholders,  who  have  an  interest  by  virtue  of 
their  ownersnip  of  shares  of  such  stock  in  alt  of  its  property  everywhere, 
and  a  single  board  of  directors,  will  have  its  domicile  in  each  state ;  and 
the  stockholders,  directors,  and  officers  can,  in  theabsence  of  any  statutory 
provision  to  the  contrary,  hold  meetings  and  transact  corporate  business  in 
either  of  the  states :  though,  in  its  relation  to  eitherstate,  the  consolidated 
company  will  be  a  separate  corporation,  governed  by  thelawsof  that  stateas 
to  its  property  therein,  and  subject  to  taxation  in  conformity  with  the  laws 
of  such  state,  and  to  all  the  police  power  of  the  state  in  respect  of  its  prop- 
erty and  franchise  within  such  state.  Graham  v.  Boston  H.  &  E.  R.  Co., 
118U.  S.  161,  25  Am.  &Eng.  R.  Cas.  53:  Covington  &  C.  Bridge  Co.  V. 
Mayer,  31  Ohio  St.  317;  Sprague  v.  Hartford,  etc.,  R,  Co,,  5  R.  I.  233; 
Rerce,  R.  R.  20 ;  Minol  v.  Maine  Cent.  R.  Co.,  supra.  And  the  same 
rule,  as  to  domicile,  seems  to  apply  to  a  case  where  two  corporations  are 
created  by  adjoining  states  for  the  improvement  of  a  river  forming  the 
common  state  boundary.  "  Under  the  joint  act  of  two  states,  the  powen 
conferred  to  be  exercised  for  the  benefit  of  both  may  be  exercised  in  either. 
The  act  does  not  require  the  business  to  be  done  in  either  state,  as  re- 
gards the  action  of  the  directors  ;  the  work  is  to  be  done  in  both."  And 
so  it  was  held  the  corporation  might  be  sued  in  either  state.  Culbertson 
V.  Wabash  Nav.  Co.,  4  McLean,  (U.  S.),  544.  And  to  the  same  effect  is 
Chiawo  S  N.  W.  R.  Co.  v.  Chic^o  &  P.  R.  Co.  6  Biss.  (U.  S.),  219. 
"  Whether,  upon  the  creation  01  the  consolidated  corporation,  the  con- 
t  corporation  of  the  different  states  cease  to  exist,  the  authorities 
1,  agreed.   ,  They  do  not  necessarily  cease  to  exist,  although 


they  lie  dormant,  and  their  property,  rights,  powers,  and  franchises  a 
possessed  and  exercised  by  the  new  consolidated  corporation.  Famum  v. 
■  Blacksione  Canal  Co..  i  Sum.  (U.  S.)  62;  Tagart  v.  Northern,  etc.,  R.  Co.. 
29  Md.  SS7  ;  Cent.  R,  &  B.  Co.  v.  Georgia,  92  U.  S.  667.  '  In  regard  to 
the  effect  of  such  a  consolidation,  it  does  not  necessarily  follow  that  it 
would  extinguish,  to  all  intents  and  purposes,  the  existence  of  those  cor- 
porations. It  is  possible  for  them  still  to  subsist  for  certain  purpc»es,  not- 
withstanding they  should  be  thus  amalgamated.'  Bishop  v.  Brainerd,  28 
Conn.  z5g.  If  we  are  correct  in  this,  upon  the  consummation  of  the  con- 
solidation in  1867  of  the  three  companies  named  into  appellant  corpora- 
tioHj  it  became  a  new  corporation,  existing,  by  virtue  of  the  act  of  consol- 
idation, under  the  sanction  and  by  the  authority  of  the  three  several  states 
in  which  the  constituent  companies  had  been  chartered,  while  its  charter 
privileges,  powers,  and  obligations  within  the  state  of  Illinois  were  pre- 
scribed and  limited  by  the  charter  of  the  Illinois  corporation  entering 
into  the  consolidation.  While  therefore,  in  a  sense,  it  may  be  said  that 
appellant  is  incorporated  under  the  laws  of  this  state,  it  must  also  be  said 
it  exists  by  virtue  o(  the  laws  of  the  states  of  Illinois,  Indiana,  and  Ohio, 
authorizing  and  consenting  to  its  oi^anization.  The  corporation  char- 
tered by  the  act  of   i36i  was  merged  in  the  consolidation  of  1867 ;  and  its 
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right  to  exercise  corporate  functions  must  lie  dormant,  at  least  during  the- 
existence  of  the  consolidation.  This  was  the  status  of  appellant,  and  of 
the  constituent  company  in  Illinois,  at  the  time  of  the  adoption  oA  the 
constitutional  provision  before  referred  to  and  quoted. 


"  This  constitutional  provision,  by  its  terms,  applies  only  to  such  railroad 
irporations  as  are  '  now  incorporated  or  hereafter  to  be  incorporated  bv 
the  laws  of  this  state.'     It  would  seem  that  no  construction  of  tJiese 


was  necessary  to  demonstrate  the  inapplicability  of  the  constitutional  pro- 
vision to  appellant  corporation,  or  those  standmg  in  like  relation  to  the 
state.  It  IS  insisted,  however,  by  appellee,  that  as  appellant  corporation 
derives  its  vitality  from  the  act  of  the  state  consenting  to  the  consolida- 
tion, and  its  charter  powers  and  duties  within  this  state  are  measured  by 
the  act  of  1861,  creating  the  Ohio  &  Missisippi  Railway  Company  of  Illi- 
nois, it  falls  within  the  spirit  of  the  constitution,  and  must,  therefore,  have 
a  majority  of  its  board  of  directors  citizens  and  residents  of  this  state. 
The  object  of  construction,  as  applied  to  a  written  constitution,  is  to  give 
effect  to  the  intent  of  the  people  in  adopting  it.  This  intent  is  to  be  found 
in  the  instrument  itself  from  the  words  and  phrases  employed.  The  pre- 
sumption  is  that  the  language  employed  was  intended  to  have  its  ordinary 
and  usual  meaning,  and  to  be  sufficiently  perspicuous  within  itself  to  con- 
vey the  intent.  And  '  where  a  law  is  plain  and  unambiguous,  whether  it 
be  expressed  in  general  or  limited  terms,  the  l^islature  should  be  intend- 
ed to  mean  what  they  have  plainly  expressed,  and  consequently  no  room 
is  left  for  construction.'  U.  S.  ■y  Fisher,  2  Cranch  (U.S.),  358;  Cooley, 
Const.  Lim.  68.  And  it  is  only  when,  after  aconsideration  of  the  language 
employed,  there  are  still  doubts  and  ambiguities  as  to  the  meaning  of  the 
law-making  power,  that  extrinsic  circumstances  may  be  resorted  to  in  aid 
of  construction.  As  has  been  seen,  appellant  corporation  is  no  more  a 
corporation  existing  under  the  laws  of  Illinois,  than  it  is  a  corporation 
chartered  by  the  laws  of  Indiana  or  of,  Ohio.  To  hold  that  the  constitu- 
tional provision  is  applicable  to  appellant  corporation,  would  be  to  deter- 
mine that  the  framers  of  that  mstrument,  in  drafting  and  submitting 
this  section,  and  the  people  in  adopting  it,  intended  that  the  state  of  Illi- 
nois should  break  faith  with  her  sister  states,  and  should  become  a  de- 
spoiler  of  private  right ;  for,  on  the  faith  of  the  legislation  of  IllinoiH,  the 
other  states  had.  by  like  legislative  action,  authorized  corporations  exist- 
ing as  domestic  corporations  in  those  states  to  unite  their  property  and 
franchises  with  a  corporation  of  this  state,  whereby  both  public  and  pri- 
vate rights  were  greatly  affected.  Upon  the  consummation  of  the  consol- 
idation, bonds  and  stocks  of  the  new  consolidated  corporation  were  issued, 
secured  by  mortgages  upon  the  consolidated  line,  its  property  and  fran- 
chises; and  the  liens  on  the  constituent  lines  discharged.  The  terms  and 
conditions  of  the  articles  of  consolidation  are  not  set  out  in  the  answer : 
.  but  it  is  manifest,  from  what  is  disclosed,  that  the  legal  effect  of  the  con- 
solidation, which  it  is  averred  was  consummated,  was  to  transfer  to  the 


new  corporation  the  property  of  the  three  constituent  companies  wherever 
it  might  be  located.  When  the  new  corporation  issued  its  stock,  it  was 
put  upon  the  markets  of  the  world,  and  the  persons  becoming  owners 
thereof  acquired  an  interest,  measured  by  the  shares  of  stock  owned  by 
them  respectively,  in  the  franchise  and  property  of  the  new  corporation. 
No  restriction  was  placed  upon  its  ownership,  and  all  persons  were  at 
liberty  to  acquire  it.  Although  the  corporation  was  a  quasi  public  one, 
its  property  was  the  property  of  its  stockholders,  and  subject  to  the  gen- 
eral r^ulation  and  police  power  of  the  states  in  which  the  corporation 
was  situate.  The  owners  of  the  railway  property  stood  on  an  equal  foot- 
ing with  the  owners  of  other  species  of  property  as  to  its  right  of  contrtd 
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and  management.  An  essential  element  of  the  consent  and  authority 
given  by  the  state  to  the  consolidation  was  the  right  of  the  Illinois  cor- 
poration to  acquire,  under  the  laws  of  the  other  states  named,  an  interest 
in  property  situate  beyond  the  limits  of  this  state,  and  forming  an  integral 
part  ol  a  great  railway  thoroughfare,  with  a  right  to  issue  its  bonds  and 
stock,  based  on  the  property  of  the  railway  in  the  three  states,  whose  do- 
mestic  corporations  were  the  constituent  elements  of  such  new  company. 
The  object  to  be  attained  was  the  corporate  union  of  properties  and  inter- 
ests in  different  states,  under  the  management  and  control  of  a  single 
board  of  directors,  thereby  securing  the  concerted  and  harmonious  opera- 
tion of  a  through  line  of  railway  from  St.  Louis  to  Cincinnati.  If  effect  is 
to  be  given  to  the  words  of  the  constitution  as  contended  by  appellee,  the 
consolidated  corporation  must  necessarily  be  dissolved,  unless  the  states 
of  Ohio  and  Indiana  acquiesce  in  the  assumption  by  this  state  of  jurisdic- 
tion over  the /i^rjvfffff/ of  the  directory  ;  and,  also,  unless  the  owners  of 
appellant's  stock  consent  to  become  citizens  and  residents  of  Illinois  in 
sumcient  number  to  constitute  a  majority  of  the  directoiy,  and  a  majority 
of  the  stockholders  consent  to  commit  the  interests  of  the  corporation  to 
such  resident  stockholders.  If  all  this  cotild  not  be  attained,  appellant 
must  forfeit  its  charter  in  this  state,  and  its  property  here  as  well  as  its 
interest  in  this  continuous  line  of  railway  be  lost  to  those  interested  therein. 
Such  construction  would  place  this  state  in  the  condition  of  repudiatii^ 
its  acts,  upon  the  faith  of  which  sister  states  have  acted,  and  upon  whi<£ 
private  interests  have  been  acquired.  And  although  states  may  not  enter 
into  formal  treaties  and  conventions,  or  agreements  and  compacts,  the^ 
may,  and  we  venture  to  say  should,  be  exemplars  of  good  faith  and  fair- 
dealing,  by  faithfully  observing  such  obligations  as  legitimately  spring 
from  their  cooperating  legislation.  The  framers  of  the  constitution  must 
be  presumed  to  have  known  of  the  liaius  of  appellant,  and  its  relation  tO' 
the  state  at  the  time  the  language  referred  to  was  selected,  and  if  they  had 
intended  the  dissolution  and  destruction  of  appellant  corporation  as  then 
existing,  it  is  also  to  be  presumed  they  would  have  used  language  expres- 
Mve  of  such  intent.  The  language  employed  applies  only  to  corporations- 
existing  by  virtue  of  the  laws  of  this  state,  and  finds  ample  scope  for  ap- 
plication to  the  multitude  of  corporations  thus  existing.  No  reason  ha» 
been  suggested,  nor  has  any  occurred  to  us,  for  extending  the  language  of 
this  constitutional  provision  beyond  its  plain  and  obvious  meaning ;  and 
especially  would  this  be  so.  in  view  of  the  results  that  would  follow  the 
more  latitudinous  construction  contended  for  by  appellee.  What  would 
be  the  effect  upon  like  corporations  brought  into  existence  since  the  de- 
clared policy  of  the  state,  as  expressed  in  this  constitutional  provision,  is 
not  before  us,  and  need  not  be  discussed  or  determined." 

Same— Conitnictlon  of  Track— Municipal  Ordinance.— St.  J.  &  C.  B.  R.  Co. 
was.  by  ordinance  of  the  city  of  St.  Joseph,  authorized  to  construct  its- 
.  track  through  certain  streets  to  George  Alley,  but  it  was  declared  by  the 
ordinance  that  its  road  within  the  city  limits  should  be  open  to  all  other 
railroads  that  should  obtain  permission  of  the  city.  After  the  giantingof 
the  ordinance,  the  St.  J.  &  C.  B.  R.  Co.  consolidated  with  thcM.  V.  R.  Co. 
forming  a  new  company,  which  built  its  road  from  the  terminus  ot  George 
All^  and  connected  with  the  M.  V.  tracks,  thus  forming  a  continuous- 
n>ad  through  the  city.  Held,  that  as  the  connecting  track  had  been  built 
by  the  consolidated  company  it  was  not  necessarily  subject  to  the  pro- 
visions of  the  ordinance,  and  the  right  of  another  company  to  use  the 
continuous  track  through  the  city  was  not  so  clear  as  to  authorize  the 
issuance  of  a  preliminary  mandatory  injunction  to  the  consolidated  com- 
pany. Chicago,  St.  P.  &  K.  C.  R.  Co.  v.  Kansas  City,  St.  j.  4  0.  B.  R.Co., 
38  Fed.  Rep.  58. 
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Johnson  v.  Georgia  Midland  &  Gulf  R.  Ca 
Williamson  v.  Same. 

{Georgia  Supreme  Court,  January  ai,  1889.) 

Stock — 8ub(eri|}tlon — Time   of   Payment— Condition   Precedent. — Notes 

E'ven  by  a  sul>9criber  for  capital  stock  in  a  railroad  corporation,  each  note 
;ing  given  for  aii  installment  of  his  subscription,  and  each  being  payable 
on  completion  of  a  20  mile  section  of  the  road.  "  ready  for  the  cross-ties, 
trestles  and  bridges,"  of  which  completion  publication  in  a  newspaper  by 
the  board  of  directors  was  to  be  conclusive  notice,  were  mature  and  pay- 
able so  soon  as  such  publication  was  made,  although  the  notes  described 
the  railroad  as  one  which  was  to  have  a  certain  privilege,  and  although  such 
privile^  has  not  yet  been  secured.  The  securing  of  such  privile^  was  not 
a  condition  precedent  to  payment  for  the  stock.  The  specification  of  the 
privilege  was  part  of  the  description  of  the  railroad  as  it  was  to  be  u]ti~ 
mately,  but  not  as  it  was  to  be  at  maturity,  and  on  payment  of  the  sub- 
scriptions to  the  capital  stock. 

Same. — Condition  at  to  Operation  of  Road. — Though  it  is  specified  in  the 
notes'  that  the  road  is  to  be  operated  independent^  of  a  certain  existing 
railroad,  this  relates  to  what  is  to  be  done  after  tne  notes  are  paid,  not 
before. 

Same — Conatruotion  of  Side*Traok. — Though  to  procure  the  subscription, 
the  corporation  contracted  that  a  side-track  would  be  constructed  upon 
the  premises,  or  "at  the  place,"  of  the  subscriber,  this  stipulation  contem- 

Elated  that  the  side-track  would  be  constructed  after  the  payment;  theic 
eing  no  agreement  that  its  construction  was  to  be  a  condition  precedenL 

Error  from  Superior  Court,  Spalding  County. 

Action  to  recover  the  amount  01  notes  given  by  subscribers 
to  the  capital  stock  in  the  Georgia,  Midland  &-Gulf  Railroad 
Company.  Defendants  bring  error  to  review  a  judgment  for 
theplaintifi. 

E.  IV.  Hammond  and  T.  R.  Mills  for  plaintiffs  in  error. 

Stewarl  &  Daniel  and  Hall-  St  Hammond  for  defendant  iD. 


Bleckley,  C.  J. — 1.  The  first  question  is  whether  the  notes 
or  contracts  sued  upon  were  mature  when  the  suits  were 

brought.  The  stipulation  on  the  subject  of  matur- 
^"^i"^  ity  is  that  the  money  "  becomes  due  and  payable 
pqaucT         whenever  the  board  of  directors  of  said  railroad 

company  shall  decide  that  the  *  *  *  section 
of  twenty  miles  (starting  at  some  point  on  E.  T.,  Va.  &  Ga. 
Railroad,  either  in  Henry  or  Buttscounty,  Ga.,)orof  somaoy 
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miles  as  is  necessary  to  complete  a  railroad,  of  not  less  width 
than  a  standard  gauge,  between  Columbus,  Ga.,  and  some 
point  on  the  E.  T.,  Va.  &  Ga.  R.  R.,  with  the  privilege  of  en- 
tering Atlanta,  Ga.,  on  the  track  of  any  railroad  with  terminal 
facilities  there,  is  graded  and  ready  for  the  cross-ties,  trestles 
and  bridges.  Publication  of  said  decision  of  said  board  of 
directors  in  any  newspaper  published  in  Griffin,  Ga.,  shall  be 
final  and  conclusive  notice  to  me  of  the  same."  We  have 
studied  carefully  this  somewhat  confused  and  involved  lan- 
guage, and  our  construction  of  it  is  that  the  only  matter  consti-  . 
tutingthe  substance  of  the  condition  precedent,  and  forming 
the  question  for  the  board  of  directors  to  decide,  and  give 
notice  of  their  decision  by  publication  in  a  newspaper,  was 
the  completion  of  the  contemplated  railroad,  "ready  for  the 
cross-ties,  trestles  and  bridges."  There  was  no  stipulation 
that  the  privilege  of  entering  Atlanta  was  to  be  secured  before 
the  notes  became  payable.  The  clause  relating  to  that  priv- 
ilege was  introduced  to  describe  the  railroad  as  it  was  to  be 
ultimately,  not  as  it  was  to  be  at  the  maturity  and  payment 
of  the  subscriptions  to  the  capital  stock.  ■  It  might  be  that 
the  money  sought  to  be  raised  from  these  subscriptions  would 
be  needed  for  the  very  purpose  of  securing  the  privilege  in 
question,  just  as  it  might  be  needed  for  the  purpose  of  carry- 
ing on  to  completion  the  unfinished  railroad  beyond  the  stage 
of  readiness  for  cross-ties,  trestles,  and  bridges.  We  think 
the  published  decision  of  the  board  comprehends  all  that  was- 
essential  either  to  be  done  or  decided  as  a  condition  precedent 
to  the  payment  of  these  notes.  -  The  pleas,  as  expounded 
here,  raised  no  question  as  to  the  fact  that  completion  was  so 
far  advanced  as  to  prepare  the  road  for  the  cross-ties,  trestles 
and  bridges.  The  matter  of  complaint  was  that  the  privilege 
of  entering  Atlanta  had  not  been  secured.  Under  the  evi- 
dence, we  think  it  had  not  been,  for  a  mere  proposal  on  the 
ert  of  the  East  Tennessee,  Virginia  &  Georgia  Railroad 
impany,  stating  terms,  etc.,  would  not  suffice  for  a  privilege 
on  the  part  of  the  new  railroad,  unless  the  terms  had  been  ac- 
cepted ;  and  it  seems  no  acceptance  had  taken  place.  But, 
while  we  think  that  the  privilege  was  unsecured,  we  are 
nevertheless  of  opinion  that  the  maturity  of  the  notes  was  not 
on  that  account  postponed. 

2.  Nor  would  it  affect  the  maturity  of  these  contracts  were 
the  new  road  not  operated  entirely  independently  of  the  Cen- 
tral Railroad.     Certainly  how  the  road  was  to  oe 

S crated  was  not  intended  to  be  a  condition  prec-  J^Ji^^J^ 
ent  to  payments  that  were  to  be  made  before  it  orimd. 
was  operated  at  all,  and  even  before  it  was  in  a 
state  in  which  it  could  be  operated.     No  railroad  is  ready 
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for  operation  in  advance  of  laying  down  the  cross-ties  and 
constructingthe  trestle  and  bridges.  Yet  the  stipulation  here 
was  to  pay  when  the  line  lacked  these  requisites,  and  all  others 
which  were  to  be  supplied  later,  if  the  board  of  directors 
made  the  stipulated  decision,  and  published  it  in  the  appointed 
way.  How  the  railroad  was  to  be  operated  related  to  a  mat- 
ter that  was  to  occur  after  the  notes  were  paid,  not  before. 
This  being  #0,  the  mode  of  operation  cannot  be  construed  as 
a  condition  precedent.  But,  even  did  it  bear  that  construc- 
tion, the  evidence,  we  think,  indicates  that,  while  there  are 
amicable  relations  and  business  arrangements  between  the 
two  roads,  their  respective  operations  are  wholly  separate 
and  independent 

3.  What  has  been  said  above  disposes  substantially  of  both 
of  these  cases,  save  as  to  the  one  point  in  that  of  Williamson, 

which  relates  to  the  alleged  agreement  to  lay  down 
*irr"*'rij°  *  ^'"^^  track  upon  his  premises  or  his  place.  It  is 
t^^^^     ^  not  suggested  that  it  was  any  part  of  that  agreement 

that  this  work  was  to  be  done  at  any  specified 
time,  much  less  that  it  was  to  be  done  before  he  paid  his 
money-  It  may  be  that  his  money  is  needed  for  the  very  pur- 
pose of  performing  this  engagement.  If  he  had  wanted  the 
side  track  before  his  notes  matured,  he  should  have  contracted 
to  get  it  before,  and  not;  as  he  did  contract,  to  pay  when  the 
road  itself  was  ready  for  ths  cross-ties,  etc.  If  autnority  were 
needed  to  show  that  this  matter  as  it  stands  was  not  a  condi- 
tion precedent,  the  case  of  Chamberlain  v.  Painesville  &  H. 
R.  Co.,  15  Ohio  St.  22s,  and  Padacah  &  M.  R.  Co.  v.  Parks, 
86  Tenn,  554,  would  be  sufhcient.  Moreover,  the  difficulty  of 
supplying  such  a  condition  by  patrol  evidence,  without  some 
averment  that  it  was  left  out  of  the  writing  by  fraud,  ac- 
cident, or  mistake,  would  seem  insuperable.  Henderson  v. 
Thompson,  52  Ga.  149,  and  numerous  other  cases.  Judg- 
ment affirmed. 

Subiorlption*  to  Stock  Conditioned  upon  Location  or  Construction  of  R^t- 
rood.—See  Brown  v.  Dibble  (Mich.},  30  Am.  &  Eng,  R.  Cas,  241,  and  note, 
245  :  Sacinaw.  T.  &  H.  R.  Co.  v.  Chappell  (Mich.),  23  /6.  16,  and  note,  19; 
Braddockw.  Philadelphia,  M.&M.  R.  Co.  (N.  J.).  16 /*.  436,  and  note,  439; 
Curry  v.  Supervisors  of  Decatur  Co.  (Iowa).  13  16.  So;  Stowell  t.  Stowell 

SMich.),  9  /6.  598;  Lawrence  v.  Smith  (Iowa),  9  /*.  604,  and  note,  606; 
loore  V.  Hanover,  J.  &  S.  R.  Co.  (Pa.).  4  Id.  356,  and  note,  361. 
Stock—Conditlonftl  Subscription—Liability.— Certain  sulascriljers  for  the 
stock  of  a  railroad  company,  bound  themselves  to  pay  for  the  same  as  fol- 
lows :  "  one-fourth  to  be  paid  when  the  road  is  completed  to  the  county 
line,"  the  remainder  to  be  paid  in  four  equal  installments  "  of  four  months, 
as  the  work  progressed  through  the  county,  provided  the  company  establish 
a  depot  "  at  a  certain  place,  //e/d.  that  the  proviso  requiring  the  erection 
-of  a  depot  was  not  a  condition  precedent  to  the  payment  of  the  installments. 
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and  that  the  coinpanv  might  maintain  an  action  lor  the  installments  as  woric 
was  done  in  terms  of  the  subscription,  and  that  the  fact  that  the  corpora- 
tion, after  the  maturing  of  certain  of  the  installments  had  become  insolvent 
and  abandoned  work,  did  not  defeat  its  right  of  action.  Under  such  con- 
tract an  action  could  not  be  maintained  tor  an  installment  which  did  not 
mature  until  after  all  work  had  been  abandoned.  But  an  action  may  be 
maintained  againstsubscribersforstockalthoogh  no  previous  tender  of  stock 
certificates  has  been  made.  Paducah  &  M.  R.  Co.  v.  Parks,  86  Tcnn,  554. 
Same — Trancfer  of  Franchlte  and  Subccription  List, — H.  subscribed  for  a 
□umber  of  shares  of  the  capital  stock  of  a  railroad  compsfiy,  the  subscrip- 
tion being  made  payable  on  the  order  of  the  directors,  in  installments,  and 
to  be  paid  when  the  road  was  completed.  The  company,  being  unable 
from  lack  of  means  to  complete  the  construction  of  its  proposed  hne  of 
road,  duly  executed  its  deed  purporting  to  sell  and  transfer  its  roadbed, 

Sht  of  way,  subscriptions,  and  other  property  to  another  railroad  company, 
ich  latter  company  completed  the  construction  of  the  road,  and  was 
.afterwards  consolidated  with  another  railroad  company.  Held:  (1)  That 
oeitherj  3300  nor  S  3409  of  the  Ohio  Revised  Statutes  conferred  authority  to 
sell  and  transfer  the  stock  subscription  of  H.,  and  no  ownership  in  the  sub- 
scription passed  tothecompanygranteeby  virtueof  the  deed.  (2)Thatthe 
^subscription  of  H.  was  conditional,  and  the  company  ^prantee  did  not,  by 
performing  the  condition  precedent  named  in  thesubscnption,  fix  and  make 
absolute  the  liability  of  the  subscriber.  Toledo,  C.  &  St.  L.  R,  Co.  -o.  Hins- 
dale, 4S  Ohio  St.  556. 


VlCKSBURG,  ShREVEPORT  &  PACIFIC  R.  CO. 

(40  La.  Ann.  753.) 

Action  fcr  NeElie^nce — Vanue — DomlcMo. — Corporations  must  be  sued  at 
their  domicile  for  damages  arising  from  the  passive  breach  of  their  obliga- 
tions, such  as  negligence  and  nonfeasance. 

Appeal  from  District  Court,  parish  of  Caddo. 
Alexander  &  BlanchardioT  plaintiff. 
Wise  &  Herndon  for  defendant. 

McEnerv,  J.— The  plaintiff  sues  the  defendant  for  injuries 
sustained  by  the  breaking  through  of  a  bridge  constructed  by 
defendant  over  a  public  crossing  in  the  city  of  Shreveport. 
He  alleges  that  the  bridge  was  defective  at  the  time  of  con- 
struction, and  was  built  m  an  improper  manner,  and  of  infe- 
rior material.  The  company  excepted  that  its  domicile  was 
at  Monroe,  La. ;  that  suit  should  have  been  brought  there ; 
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that  it  had  done  no  act  to  bring  it  within  the  provisions  ot 
subdivision  9  of  article  165  ol  the  Code  of  Practice.  The  ex- 
ception was  overruled,  and,  on  the  merits,  there  was  judgment 
for  the  plaintiff,  condemning  the  defendant  to  pay  damages 
to  the  amount  of  $5,000. 

The  plaintiff  alleges  gross  negligence  and  default  of  defend- 
ant company  in  not  constructing  and  maintaining  a  safe  and 
suitable  crossing  at  the  place  where  he  was  injured.  It  is  an 
act  of  omission,  nonfeasance,  dereliction  of  duty,  and  not  the 
commission  of  any  act  that  implies  force  or  violence  that  is 
alleged  by  plaintiff.  Subdivision  9  of  article  165  of  the  Code 
of  Practice  provides:  (i)  "In  all  cases  where  any  corporation 
shall  commit  trespass,  or  do  anything  for  which  an  action  for 
damages  lies,  it  shall  be  liable  to  be  sued  in  the  parish  where 
such  damage  is  done  or  trespass  committed."  An  interpre- 
tation of  this  article  was  given  in  the  case  of  Montgomery  v. 
Louisiana  Levee  Co.,  30  La.  An.  1507.  Act  No.  4  of  1871 
imposed  upon  the  defendant  company  liability  in  damages  for 
failure  or  neglect  to  keep  up  to  standard  height  a  levee  the 
breaking  of  which  inundated  plaintiff's  plantation.  The  de- 
fendant excepted  to  the  jurisdiction  of  the  court  where  the 
suit  was  brought,  alleging  the  domicile  of  the  company  was 
in  New  Orleans.  The  exception  was  sustained.  In  rendering' 
the  opinion  of  the  court,  Associate  Justice  Marr  clearly 
draws  the  distinction  between  acts  of  commission,  implying 
force  and  violence,  and  acts  of  neglect,  failure,  or  omission, — 
passive  violations  of  duty. 

The  court  say;  "The  plain  language  of  subdivision  9  of 
article  165  of  the  Code  of  Practice  is  that  for  things  done,  for 
acts  of  commission  for  which  an  action  for  damages  lies,  the 
suit  may  be  brought  in  the  parish  in  which  the  damage  is  done ; 
but  that  this  rule  does  not  apply  to  omissions,  neglect,  or  fail- 
ure to  do,  because  wrongs  of  this  latter  class  are  not  only  not 
mentioned  in  this  article,  but  are  excluded  by  the  use  of  the 
words  '  commit '  and  '  committed,'  '  do '  and  '  done,'  which 
necessarily  imply  action."  In  the  case  of  State  v.  Judge,  33 
La.  An.  954,  after  reconciling  the  provisions  of  defendant's 
charter  with  article  165,  Code  Fr.,  tne  court  say  :  "  The  word 
'trespass,'  used  in  the  charter,  was  employed  in  its  broadest 
sense,  so  as  to  comprehend  a  variety  of  wrongs  having  the 
common  elementof  a  use  of  force, -whether  direct  o'r  indirect" 
In  the  instant  case  there  is  no  allegation  implying  trespass, 
force,  or  violence,  either  direct  or  indirect.  In  the  case  of 
Heirs  of  Gossin  v.  WiUiams  &  Morgan's  L.  and  T.  S.  S.  Co.,  36 
La.  An.  1 86,  this  court  said :  "  It  is  evident  that  the  legislature, 
by  granting  to  the  company  immunity  from  suit  out  of  New 
Orleans,  its  legal  domicile,  except  in  cases  of  trespass,  meant 


Digmzefl  by  Google 


ACTION   FOR   NEGLIGENCE — DOMICILE.  241 

to  confer  some  privilege  or  advantage  which  otherwise 
would  not  have  existed.  The  design  was  clearly  to  restrict 
the  character  of  suits,  not  brought  at  the  place  of  domicile, 
to  cases  of  trespass."  In  the  case  of  St.  Julien  v.  Morgan's 
L.  &  T.  S.  S.  Co.,  39  La.  An.  1063,  the  authorities  herem  re- 
ferred to  were  quoted  and  affirmed.  In  this  case  the  doc- 
trine was  distinctly  announced  that  "  in  case  the  owner  of 
land  permits  its  use  and  occupancy  by  a  railroad  company, 
and  the  construction  of  a  quasi  public  building,  without  re- 
sistance or  complaint,  he  cannot  thereafter  require  the  dem- 
olition of  the  works,  nor  prevent  its  use  by  the  company, 
but  that  he  is  not  debarred  of  his  action  for  compensatii^ 
damages,  if  instituted  at  the  domicile  of  the  company.  He 
cannot  treat  such  entry  as  tortious,  and  sue  the  corporation 
as  trespasser  at  the  place  where  the  injury  is  alleged  to  have 
been  sustained."  The  conclusion  we  have  reached,  from  a 
careful  review  of  the  authorities,  is  that  the  plaintiff 's  suit 
does  not  come  under  the  exception  to  the  general  rule  that 
the  defendant  must  be  cited  to  appear  at  his  domicile  to 
answer  plaintiff's  demand. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
verdict  of  the  jury  be  set  aside,  and  the  judgment  appealed 
from  be  annulled;  and  it  is  now  ordered,  adjudged,  and  de- 
creed that  the  defendant's  exception  to  the  jurisdiction  of  the 
court  a  quo  be  sustained,  the  suit  dismissed,  and  that  all  costs 
be  taxed  against  plaintiff  and  appellee. 

Juritdletlon— Ramov«]  of  Cuim— Domicile, — In  West  Virginia,  the  Balti- 
more and  Ohio  R.  Co.  is  a  foreign,  and  not  a  domestic,  corporation,  the 
Virginia  act.of  1827  conferring  upon  it  a  mere  hcense  to  transact  buslnesa 
in  tAe  state.  It  is  therefore  entitled  to  remove  an  action  begun  in  a  atate 
court  of  West  Virginia  to  the  federal  courts  on  thej;round  of  citizenship. 
County  Court  of  Taylor  Co.  v.  Baltimore  &.  O.  R.  Q>.,  35  Fed.  Rep.  161 ; 
Bakimore  &  O.  B.  Co.  v.  Ford,  35  Fed.  Rep.  170, 
39  A.  K  R.  Caa.— 16 
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Chicago  Forge  &  Bolt  Co.  et  al 

{Wisconsin  Supreme  Court,  April  15.  1889.) 

Labor  Lion  on  Bridgat— Conttitutlonal  Law—LoKldativo  Authority. — ^The 
Wisconsin  l^slature.  has,  under  Wis.  Const.,  art.  11,  J  i,  the  powerto 
enact  laws  for  the  enforcement  of  liens  for  labor  upon  bridges  or  other 
structures  of  a  railway  company,  although  the  same  are  part  and  parcel  of 
its  railway,  and  essential  to  the  full  and  complete  operation  thereof. 

Samo .-—-Construction  of  Statuta, — Under  §  3314.  Wis.  Rev.  St.,  which 
provides  that  "  every  person  who  .as  princip^  contractor  performs  any 
work  or  labor  •  *  ♦  in  or  about  the  erection  ♦  *  *  of  any  bridge 
*  ■  '*  shall  have  a  lien  thereupon,  and  upon  the  interests  of  the  owner 
of  such  *  *  *  bridge,  in  and  to  the  land  upon  which  the  same  is  situ- 
ated," contractors  are  entitled  to  liens  upon  railroad  bridges. 

Sama — Public  Policy, — There  is  no  rule  of  public  policy  in  Wisconsin, 
a^inst  enforcing  a  laborer's  lien  upon  any  bridge  or  other  structure  of  a 
railroad  company,  when  such  structure  is  part  and  parcel  of  the  railroad, 
even  though  the  enforcement  of  the  lien  may  interfere  with  the  operation 
of  the  railroad. 

Appeal  from  Circuit  Court,  La  Fayette  County, 
The  defendant,  the  Chicago  Forge  &  Bolt  Company,  hav- 
ing contracted  with  the  defendant,  the  Freeport,  Dodgeville 
&  Northern  Railroad  Company,  to  erect  a  number  of  bridges 
across  the  Pecatonica  river,  on  the  line  of  its  railroad,  sublet 
the  work  to  the  plaintiff,  who  erected  10  such  bridges  in  La 
Fayette  county,  for  which  the  Chicago  Forge  &  Bolt  Com- 
pany became  mdebted  to  him  in  a  sum  exceeding  $9,000, 
which  is  unpaid.  Within  30  days  after  the  performing  of 
such  work,  tne  plaintiff  served  on  the  Freeport,  Dodgeville 
&  Northern  Railroad  Company,  the  notice  prescribed  in  Rev. 
St.  §  3315,  as  the  basis  for  the  enforcement  of  a  lien  on  such 
bridges  as  sub-contractor.  The  plaintiff  also  duly  filed  his 
claim  for  a  Hen,  and  brought  this  action  to  enforce  the  same  on 
such  bridges,  and  the  land  upon  which  they  are  erected,  within 
the  periods  required  by  §3318.  The  complaint  is  in  the  usual 
form  of  complaints  in  such  actions.  It  alleges  the  above  facts, 
and,  further,  that  when  such  notice  was  served,  the  railroad 
company  owed  the  principal  contractor,  the  Chicago  Foige 
&  Bolt  Company,  $15,000,  and  that  afterwards,  the  railroad 
company  consohdated  with  another  railroad  company,  which 
consolidated  company  is  the  defendant,  the  Chicago,  Madi- 
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son  4  Northern  Railroad  Company,  and  the  owner  of  the 
said  bridges,  and  the  right  of  way  upon  which  the  same  were 
constructed.  It  also  states  the  location  of  each  bridge,  and 
the  amount  due  the  plaintiff  for  the  construction  of  each. 
Two  general  demurrers  to  the  complaint  were  interposed  by 
the  defendants, — one  by  the  two  railroad  companies,  and  the 
other  by  the  Chicago  Forge  &  Bolt  Company.  Certain  spe- 
cial grounds  of  demurrer  were  assigned,  but  these  are  not  re- 
Jied  upon.  The  circuit  court  overruled  the  demurrers.  From 
the  orders  overruling  the  same  two  appeals  have  been  taken 
to  this  court, — one  by  the  railroad  companies ;  the  other  by 
the  Chicago  Forge  &  Bolt  Company. 

Stevens  &  Morris  for  appellants. 

Dey  &  Friend  for  respondent. 

Lyon,  J. — That  the  legislature  has  the  power  to  enact  laws 
for  the  enforcement  of  hens  for  labor  upon  bridges  and  other 
structures  of  a  railway  company,  although  the  same 
are  part  and  parcel  of  its  railway,  or  essential  to  ^^  '' **■ 
the  full  and  complete  operation  thereof,  cannot,  ,„,j,||,^ 
we  think,  be  successfully  denied.    Such  power  is    . 
found  in  §  i,art  11,  of  the  constitution, as  interpreted  by  this 
court  in  Attorney  General  v.  Chicago  &  N.  W.  R.  Co.,  35 
Wis.  425. 

That  by  enacting  the  present  lien  lawi  the  legislature  in- 
tended to  exercise  that  power,  and  give  a  lien  upon  railway 
bridges  for  work  performed  upon  them,  we  can-  g4,t,|,,,^ 
not  doubt  The  language  of  the  statute  is  general,  hniiM  ipm 
and  no  exception  of  railroad  bridges  from  its  oper-  ™ur»«*  fcH«- 
ation  is  expressed.  So  far  as  the  same  is  applicable  "^ 
to  this  case,  the  statute  (Rev.  St.  §  33 14)  is  that  "  every  person 
who  as  principal  contractor  performs  any  work  or  labor  * 
*  *  in  or  about  the  erection  *  *  *  of  any  bridge  *  * 
shall  have  a  lien  thereupon,  and  upon  the  interests  of  the  own- 
er of  such  *  •  *  bridge,  in  and  to  the  land  upon  which 
the  same  is  situated,"  The  next  section  gives  the  same  lien 
to  a  subcontractor  who  performs  the  work,  to  the  extent  of 
the  owner's  indebtedness  to  the  principal  contractor.  There 
is  nothing  in  the  statute  which  can  operate  to  restrain  these 
general  words.  By  familiar  rules  of  statutory  construction 
such  general  unqualified  language  must  have  a  general  appli- 
cation, and  must  be  held  to  include  ail  bridges,  unless  some 
are  excluded  on  grounds  of  public  policy.  This  rule,  in 
stronger  terms  even,  was  held  in  Harrington  v.  Smith,  28 
Wis.  43,  and  has  since  been  steadily  adhered  to.  Encking  v. 
Simmons,  Id.  2^1 ;  Fallas  v.  Pierce,  30  Wis.  443 ;  Chase  v. 
Whiting,  Id.  544;  Laodon*.  Burke,  33  Wis.  452;  Crerar  f. 
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Milwaukee  &  S.  P.  R.  Co.,  35  Wis.  67  ;  Comstock  v.  BechteL 
63  Wis.  656;  Wright  w.  Forrestal,  65  Wis.  341  ;  Hanson  n. 
Eichstiedt,  6g  Wis.  538  ,  20  Am.  &  Eng.  Corp,  Cas.  137.  The 
above  cases  do  not  expressly  take  note  of  considerations  of 
public  policy  which  may  qualify  the  rule.  It  has  been  quali- 
fied, however,  on  that  ground  by  this  court  Thus  in  Wil- 
kinson V,  Hoffman,  61  Wis.  637,  it  was  held  that  a  subcontrac- 
tor could  not  enforce  a  lien  on  machinery  furnished  by  him, 
and  placed  as  fixtures  in  a  building  constituting  apart  of  the- 
water-works  of  the  city  of  Madison.  This  was  an  appiicatioa 
of  the  rule  of  Buffham  v.  Racine,  26  Wis.  449,  and  other  cases, 
that  a  municipal  corporation  is  not  subject  to  the  ordinary 
process  of  garnishment,  although  the  statute  giving  thepro- 
cess  is  general  in  its  terms.  But  in  the  case  last  cited  Chief 
Justice  DixoN  dissented  from  the  judgment,  and  contended 
for  the  application  to  municipalities  of  the  rule  afterwards 
held  in  Harrington  v.  Smith,  and  the  ether  cases  above  cited 
in  connection  therewith. 

But  there  is  no  public  policy  prevailing  in  this  state,  against 
enforcing  a  laborer's  lien  upon  any  bridge  or  other  structure  of 
FiUia  wUn.  *  railroad  company,  for  work  performed  thereon, 
no  matter  whether  such  structure  is  or  is  not  part 
and  parcel  of  the  railroad,  or  to  what  extent  the  enforcement 
of  a  lien  thereon  may  interfere  with  or  impede  the  operation 
of  the  railway,  or  the  exercise  by  the  company  of  its  corpo- 
rate  franchises.  On  the  contrary,  the  public  policy  of  tnis 
state  is  to  enforce  such  a  lien,  and  the  company  operates  its 
railway,  and  uses  its  franchises,  subject  to  the  obligation  to 
pay  the  claim  of  the  lienor  as  established  by  the  judgment. 
All  this  was  settled  by  this  court,  in  Hill  v.  La  Crosse  &  M. 
R.  Co.,  II  Wis.  214,  and  the  rules  there  established  were  not 
abrogated  or  shaken  by  the  judgment  in  Wilkinson  v.  Hoff- 
man, supra,  and  have  not  been  disturbed  by  any  other  adjudi- 
cation of  this  court.  Certain  alleged  difficulties  in  the  en- 
forcement of  the  Hen,  growing  out  of  the  40  acre  and  i-acre 
limitations  of  the  statute,  are  urged  by  the  learned  counsel 
for  the  defendants  as  reasons  why  the  statute  was  not  intended 
to  make  railroads  subject  to  the  lien  law.  These  difficulties,, 
if  they  exist,  are  not  insurmountable.  The  courts  will  find 
some  legal  method  to  give  the  plaintiff  the  relief  which  the 
statute  prescribes. 
We  are  pressed  to  define  the  precise  relief  to  which  he  is 
entitled,  but,  for  obvious  reasons,  we  must  decline 
"****•  to  do  so.  The  writer  will,  however,  on  his  own  re- 
^2u^  sponsibility,  and  without  consultation  with  his  as- 

sociates, venture  the  suggestion  that  the  plaintifi 
may  be  entitled  to  a  lien  on  each  bridge  erected  by  him,  and 
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on  the  interest  of  the  railroad  company  in  the  land  cov- 
ered by  it,  (not  exceeding  the  appropnate  limitation  pre- 
scribed in  the  statute,)  for  his  work  on  such  bridge.  Were 
a  person  to  erect  a  house  for  another  on  each  of  two  separate 
and  unconnected  lots  of  the  latter,  under  a  single  contract  to 
erect  such  houses  for  what  the  work  was  reasonably  worth, 
or  for  a  stipulated  price  for  each,  I  suppose  it  will  be  con- 
ceded that  the  builder  could  have  his  lien  on  each  house  and 
lot  for  the  amount  due  him  for  his  work  on  such  house  ;  and 
I  suppose  the  result. would  be  the  same  if  the  two  lots  ad- 
joined, and  the  houses  were  so  far  separated  that  both  could 
not  be  included  in  thasame  40-acre  or  i-acre  tract,  as  the  case 
may  be.  The  complaint  herein  is  for  compensation  quantum 
meruit,  and  states  separately  the  value  of  the  work  performed 
on  each  bridge.  I  do  not  now  perceive  any  diflerence  in 
principle  between  the  cases  supposed  and  the  present  case. 
But,  of  course,  what  is  said  in  this  paragraph  is  not  authorita- 
tive. The  learned  circuit  judge  must,  m  the  first  instance,  de- 
termine for  himself  the  law  of  this  branch  of  the  case.  The 
orders  of  the  circuit  court  overruling  the  demurrers  to  the 
complaint  must  be  affirmed. 

Mechanlct'  Llans— Application  of  Qonaral  Statuta*  to  R^fnadt. — See 
Buncombe  County  v.  Tommey  {U.  S.),  mj  Am.  &  Eng.  R.  Caa.  495,  and 
note,  502. 

8Mi»-4J»Rt  upon  BrfdgMi — See  note,  24  Am.  &  Eng,  R.  Cas.  338,  339. 
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ViCKSBURG,  SHREVEPORT  &  PACIFIC  R.  Co. 
{Louisiana  Supreme  Court,  June  14,  1889,) 

Bridge  evar  Railroadi— Duty  of  Company  In  Conrtrudlon  and  Rapalri — In 
lioilding  3  bridge  at  the  crossin;^  of  its  track  over  a  public  street,  a.  railroad 
-company  is  bound  to  construct  it  of  such  material  and  in  such  manner,  and 
to  maintain  it  in  such  condition  as  to  make  and  keep  it  safe  for  public  trav- 
el ;  and  in  case  of  fault  or  lack  of  care  in  the  performance  of  such  duties,  it 
is  responsible  for  injury  occasioned  thereby  to  a  traveler. 

8wne — Evidanee  of  N^igence, — The  fact  that  the  weight  of  a  single 
horse  and  rider  was  sufficient  to  break  through  a  bridge  is  conclusive  evi- 
dence of  its  defectiveness,  and,  taken  with  proof  that  the  plank  was  of  in- 
ferior quality,  and  too  thin  for  the  purpose,  and  that  the  railroad  company 
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over  whose  tracks  the  bridge  had  been  constructed  had  been  notified  o& 
these  defects,  is  sufficient  to  estabhsh  the  fault  of  the  company. 

Sams — Contributory  N«ligenca — Stumbling  HorM. — in  an  action  for  dam- 
ages for  injuries  sustained  through  a  bridge  giving  way  under  plaintiff's 
horse,  evidence  that  plaintiff's  horse  was  a  stumbler  is  irrelevant  in  the  ab- 
sence of  proof  that  he  stumbled  on  the  occasion  of  the  accident  and  in  the 
presence  of  proof  that  his  fall  was  occasioned  by  the  breaking  of  his  foot 
through  the  bridge. 

Pereonat  lnjuin«t — Inadoquato  Vardlct — Power  of  Court  to   IncrsaiOi — 


s,  yet,  having  jurisdiction,  and  being  bound  to  pass  on  the  facts  as- 
well  as  the  law,  we  must  do  justice  when  the  verdict  of  the  jury  has  deaiiy 
failed  to  doit. 

Appeal  from  District  Court,  Parish  of  Ouachita. 

C./.  &  J.  S.  Boatner  for  plaintiff. 

F,  P.  Stubbs  and  Mr.  Russell  for, defendant. 

Fenner,  J, — In  December,  1886,  as  the  plaintiff  was  pass- 
ing on  horseback  over  a  bridge  constructed  by  the  defend- 
_^_^^  ant  company  at  the  crossing  of  its  railroad  track 
Cm  rtatoA.  gvcr  a  public  street  in  the  city  of  Shreveport,  the 
foot  of  his  horse  broke  through  one  of  the  planks  of  the 
bridge,  causing  the  animal  to  tall,  inflicting  injuries  on  his 
rider  for  which  this  suit  for  $10,000  damages  is  prosecuted. 
The  suit  was  first  brought  in  Shreveport,  and  resulted  in  a 
verdict  and  judgment  for  plaintiff  for  $S,ooo,  but  on  appeal 
to  this  court  an  exception  to  the  jurisdiction  of  the  Shreve- 
port court  was  sustained,  and,  on  that  ground,  the  judgment 
was  reversed.  40  La.  An.  753  ;  ante  p.  239.  Thereafter  the 
present  suit  was  brought,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  for  $1,000,  from  which  both  parties 
appeal. 

It  is  admitted  that  the  defendant  was  bound  to  construct, 
and  did  construct  the  bridge,  and  was  bound  to  build  it  of 
such  material,  and  in  such  manner,  and  to  main- 
itatr«feoH-  tain  it  in  such  condition,  as  to  make  and  keep  it 
i^cuor^  safe  for  public  travel ;  and  that  for  any  fault  or  lack 
Mdfh  of  care  m  the  performance  of  these  duties,  it  is  re- 

sponsible. It  is  also  admitted,  in  the  language  of 
the  brief  of  defendant's  counsel,  that  in  crossing  this  bridge 
plaintiff's  "  horse,  with  one  foot,  broke  through  one  of  the 
planks  covering  the  ditch,  and  fell  with  him,  spraining  his 
ankle,  and  inflicting  other  injuries."  The  preponderance  of 
the  evidence  is  very  decided  that  the  bridge  was  constructed 
of  inferior  lumber  of  insufficient  thickness,  and  in  an  improp- 
er manner,  and  that  the  attention  of  the  defendant  had  been 
called  to  these  defects,  and  that  they  had  been  only  partially 
remedied. 
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The  fact  that  the  weight  of  a  single  horse  and  rider  was 
sufficient  to  break  through  the  bridge  is  conclusive  evidence 
of  its  defectiveness,  and,  taken  with  the  proof  that 
the  plank  was  of  inferior  quality,  and  too  thin  for  ^^MBt 
the  purpose,  and  that  defendant  had  beefk  notified 
of  these  defects,  clearly 'establishes  the  fault  of  defendant. 
The  evidence  that  the  plaintiff's  horse  was  a  stumbler  was 
not  only  contradicted,  but,  in  absence  of  the  slight- 
est proof  that  he  stumbled  on  this  occasion,  and  in  CMtriMton 
presence  of  positive  proof  that  his  fall  was  occa-  J^J^^J!^ 
sioned  by   the  breaking  of  his  foot  through  ths  h*fa. 
bridge,  it  seems  to  us  totally  irrelevant    The  evi- 
dence clearly  establishes  the  fault  of  defendant;  two  juries 
have  so  found,  and  we  are  bound  to  approve  their  findmg  in 
this  respect. 

Then  the  only  remaining  question  is  as  to  the  quantum  of 
damages.  The  testimony  shows  that  plaintiff  was  an  enter- 
prising business  man,  engaged  in  multifarious  busi- 
ness, such  as  the  keeping  of  a  livery  stable,  the  "J"**!*"*^ 
management  of  three  plantations,  and  other  occa-  j,^  "'" 
sional  enterprises,  such  as  railroad  contractor,  etc., 
and  that  he  gave  his  personal  supervision  to  his  affairs,  lead- 
ing a  very  active  and  busy  life,  passing  almost  his  entire  time, 
as  ne  says,  either  walking  or  on  horseoack,  in  the  prosecution 
of  his  business.     The  horse  fell  upon  him,  inflicting  severe  in- 

i lines,  spraining  both  his  ankles  and  his  wrist,  and  contusing 
lis  shoulder  and  chest.  He  was  confined  to  his  bed  for  sev- 
eral  days,  was  then  compelled  to  walk  on  crutches  for  a  long 
time,  and  has  ever  since  been  compelled  to  use  a  stick  in 
walking.  The  medical  evidence  is  that  such  a  sprain  as  his 
ankle  received  is  more  serious  than  a  broken  bone,  and  that 
the  probability  is  he  will  never  recover  from  it.  He  is  not , 
able  to  stand  continuously,  or  to  walk  much  ;  cannot  mount 
his  horse  without  using  a  chair  or  elevation  of  some  kind, 
and  can  only  ride  short  distances.  The  lack  of  exercise  and 
change  in  his  former  active  habits  have  occasioned  great  in- 
crease of  flesh  to  the  extent  of  60  or  70  pounds  since  the  ac- 
cident. Owing  to  his  own  disability  he  has  been  compelled 
to  employ  a  foreman  in  his  stable  at  a  considerable  salary,  to 
perform  the  duties  which  he  was  formerly  able  to  perform 
niroself.  He  has  not  been  a  sound  man  since  his  accident. 
His  injured  wrist  has  not  recovered  its  full  strength ;  he  com- 
plains of  internal  pains  resulting  from  the  bodily  contusion ; 
nis  ankle  pains  him  when  excessively  used,  and  in  sudden 
changes  01  weather.  He  has  been  under  frequent  medical 
treatment  ever  since  his  injury,  and,  though  more  than  two 
years  had  elapsed  between  the  date  of  the  mjury  and  the  pres- 
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ent  trial,  the  evil  effects  of  the  injury  still  continue.  Some 
attempt  is  made  to  show  that  the  permanent  effect  of  the  iii> 
jury  is  attributable  to  his  imprudence  in  using  his  ankle  too 
sooa  in  disregard  of  his  physician's  advice,  but  this  is  not 
established  by  the  testimony.  He  did  not  go  out  against  the 
advice  of  his  physician,  but  he  shows  that  his  business  and 
general  health  required  it;  his  exertion  was  slight,  and  it 
does  not  appear  that  it  resulted  in  actual  injury. 

We  rarely  find  occasion  to  increase  the  verdict  of  a  jury  io 
this  class  of  cases ;  yet,  as  we  recently  said:  "With  all  our 
indisposition  to  increase  verdicts  for  damages  rendered  by 
juries,  who  rarely  underestimate  them,  yet  it  is  a  matter  with- 
in our  jurisdiction  on  which  we  are  bound  to  pass,  and  we 
must  do  justice  when  clearly  satisfied  that  the  Jury  has  failed 
to  do  it'  Sullivan  v.  Vicksburg,  S.  &  P.  R.  Co.,  39  La.  An. 
803,  30  Am,  &  Eng,  R,  Cas.  168,  citing  numerous  other  cases. 

We  cannot  avoid  the  conclusion  that  the  present  verdict 
does  not  do  justice.  Considering  the  expenses  and  trouble  in- 
curred by  the  defendant  for  medical  attendance  and  in  the  nec- 
essary prosecution  of  his  legal  right,  the  sum  allowed  would 
leave  him  no  compensation  for  his  suffering  and  injury  at  all 
commensurate  with  their  serious  character.  We  think  we 
exercise  all  due  caution,  and  give  full  weight  to  every  con- 
sideration in  favor  of  defendant,  in  increasing  the  verdict  to 
$z,ooo.  It  is  therefore  adjudged  and  decreed  that  the  judg- 
ment appealed  from  be  amended  by  increasing  the  amount 
thereof^n-om  $1,000  to  $2,000,  and  that  as  thus  amended  the 
same  be  affirmed,  defendant  to  pay  costs  of  appeal. 

BridgM  Over  R&ilrooda — Obllg&tlon  to  Conrtruct — When  by  iu  charter 

Of  by  statute,  a.  railruiid  company  is  required  to  restore  any  highway 
crossed  by  its  traclc  to  its  former  good  condition  or  in  such  a  manner  as 
not  unnecessarily  to  impair  its  usefulness,  the  company  is  bound  to  con- 
struct a  bridge  if  it  Is  reasonably  necessary  far  that  purpose.  State  v.  Min- 
neapolis &  St.  L.  R.  Co.  (Minn.),  3$  Am.  &  Eng.  R.  Cas.  250;  Burrttt  v. 
City  of  New  Haven,  42  Conn.  174 ;  Louisville  S  N.  R.  Co.  v.  State,  3  Head 
(Tenn.),  $23.  And  a  charter  which  authorizes  a  company  to  construct  its 
railroad  over  any  highway  "so  as  not  to  interfere  with  the  use  of  the  same 
and  in  such  manner  as  to  afford  and  leave  in  good  repair  "  such  highway. 
and  which  provides  that  the  company  "shall  restore  such  highway  to  its 
former  good  condition,  or  in  a  sufficient  manner  not  to  have  unnecessarily 
impaired  its  usefulness,"  not  only  leaves  the  common  law  obligation  of  the 
company  to  maintain  a  bridge  constructed  by  it  over  its  road  in  full  force, 
but  declares  and  enforces  the  obligation.  Cnesapeake,  O.  &  S.  W.  R.  Co. 
V.  Dyer  County  (Tenn.),  38  Am.  «  Eng.  R.  Cas.  676,  overruling  Chesa- 
peake, O.  &  S.  W.  R.  Co.  -v.  State.  16  Lea  (Tenn.).  300.  But  a  railroad 
company  cannot  be  compelled  by  law  to  make  and  keep  in  repair,  bridges 
over  its  tracks  rendered  necessary  by  a  highway  crossing  the  railroad  laid 
out  subsequent  to  the  construction  of  the  road.  State  w.  Wilmington  A 
W.  R.  Co.,  74  N.  Car.  143.  It  may.however.  under  astatute  which  author- 
OKS  a  town  to  direa  Che  construction  of  a  bridge,  be  required  to  build  a 
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Under  the  provision  of  a  statute  authorizing  a  railroad  company  when- 
ever its  track  shall  cross  a  highway,  to  carry  the  highway  over  or  under 
its  tracks  "  as  may  be  found  most  expedient,"  the  election  as  to  the  mode 
-of  crossing  is,  as  a  general  rule,  with  the  corporation,  and  when  exercised 
in  good  faith,  is  not  reviewable.  If.  however,  it  would  be  impracticable  to 
restore  the  highway  to  a  reasonable  degree  of  usefulness  by  a  particular  mode 
ofcrossing.theadqptionofthat  mode  would  not  be  permitted.  People*.  New 
York  Cent.  &  H.  R.  R.  Co.,  74  N.  Y.  302.  But  although  a  railroad  com- 
pany  may,  under  the  obligation  to  restore  a  hif^hway  to  its  former  useful- 
ness, be  compelled  to  construct  a  bridge  over  its  tracks,  it  cannot  be  com- 
pelled to  change  its  route  further  than  is  reasonably  necessary  for  such 
purpose.  State  v.  St.  Paul,  M.  &  M.  R.  Co.  (Minn.),  34  Am.  &  Eng.  R. 
Cas.  168. 

The  duty  of  restoring  a  "  highway  as  near  as  may  be  to  its  former  state 
so  as  not  to  unnecessanly  impair  its  usefulness  "  imposed  by  the  charter 
of  a  railroad  company  does  not  absolutely  require  it  to  construct  a  bridge 
of  the  full  width  of  the  highway.  The  requirement  is  simply  to  so  con- 
struct the  bridge  as  in  view  of  the  circumstances  not  unnecessarily  to  im- 
pair the  use  of  the  highway.  People  v.  New  York.  N.  H.  &  H.  R.  Co.  (N. 
v.),  10  Am.  &  Eng.  R.  Cas.  230. 

Sama — Chang*  of  Location  of  Highway  to  Avoid  Convtruotion. — The  char- 
ter of  a  railroad  company  provided  that  where  any  highway  wa^  so  located 
that  the  railroad  could  not  be  judiciously  laid  out  without  interfering 
therewith,  the  company  might,  with  the  consent  erf  the  commissioners, 
<ause  the  highway  to  be  so  altered  that  the  railroad  might  be  laid  out  on 
.the  baM  Bile  of  ground  for  that  purpose:  also  that  the  company  should 
maintain  all  bridgeswhich  they  should  construct  for  the  purpose  of  con- 
ducting an)[  highway  over  the  road.  The  company  made  its  road  through 
a  deep  cut  in  a  ridge  across  the  line  of  a  highway  which  traversed  tne 
ridge,  for  the  purpose  of  avoiding  the  expense  of  constructing  a  bridge 
for  the  highway,  and  changed  the  location  of  the  same  with  the  consent 
of  the  commissioners  to  a  place  where  it  could  cross  the  railroad  at  the 
grade.  J/eld,  that  the  charter  did  not  authorize  such  chanee  of  location, 
as  the  object  of  it  was  wholly  to  save  the  expense  of  a  bridge  and  not  to 
make  a  more  judicious  location  of  the  road  and  that  portion  of  the  old 
highway  between  the  points  of  junction  with  the  new  location  was  not 
thereby  discontinued.  Norwich  &  W.  R.  Co.  v.  Town  of  Killingly,  35 
Conn.  402. 

Sams — Duty  to  Kaep  Bridg*  in  Rapair. — When  it  is  necessary  to  erect  a 
bridge  over  the  tracks  of  a  railroad  at  a  street  crossing  in  a  city,  the  com- 
pany wil  be  liable  tor  the  expense  of  keeping  the  bridge  in  repair  and  in  safe 
condition.  City  of  Newton  v.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa).  23  Am. 
A  Eng.  R.  Cas.  398.  Where  permission  is  granted  by  the  commissioners 
of  highways  to  a  railway  company  "  to  construct  and  maintain  a  bridge 
over  a  crossing,"  the  acceptance  thereof  by  the  company  and  the  construc- 
tion of  a  bridge  thereunder  imposes  upon  it  the  duty  of  maintaining  the 
same  in  good  repair.  Hayes  v.  New  York  Cent.  &  H.  R.  Co..  0  Hun  (N. 
Y.  ),  63. 

Sama — Indictment  for  Failure  to  Repair.— Neglect  to  keep  a  bridge  In  re- 
pair across  a  cut  made  by  a  railroad  company  where  its  road  crosses  a  public 
nufhway  so  that  travel  is  obstructed,  is  a  breach  of  duty  to  the  pubnc,  for 
-which  the  owners  or  proprietors  of  the  railroad  may  be  indicted.  New 
York  &  G.  L.  R.  Co.  v.  State  (N.  J.).  32  Am.  &  Eng.  R.  Cas.  186. 

Same— Mandamus. — When  by  statute,  a  railway  corporation  is  bound  to 
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erect  and  maintain  a  bridge,  the  municipality  within  which  the  bridge  is 
situated  may  obtain  a  writ  of  mandamus  to  compel  the  corporation  to  do  SO. 
Inhabitants  of  Cambridge  ;'.  Charleston  Branch  R,  Co.,  7  Met.  (Mass.).  70. 

8amo — Continuing  Duty. — The  duty  of  a  railroad  under  its  charter  to 
restore  a  highway  to  its  former  usefulness  is  not  discharged  by  restoring  it 
to  a  proper  condition  at  the  time  the  railroad  was  constructed.  The  duty 
is  a  continuing  one,  and  embraces  such  alterations  and  improvements  as 
may  afterwaros  be  madenecessary  by  the  growth  of  acity  and  the  increased 
travel.     Burritt  v.  City  of  New  Haven.  42  Conn.  174. 

A  charter  which  requires  a  railroad  company  to  restore  a  highway  to  its 
former  state  or  in  a  sufficient  manner  not  to  impair  its  usefulness,  imposes 
a  continuous  dut;^  upon  the  company  as  to  restoring  public  streets  to  use- 
fulness, by  bridging  or  otherwise  when  necessarv.  And  the  fact  that  a 
railroad  has  once  been  lawfully  coilstructed  upon  tne  grade  of  a  street,  does 
not  exempt  it  from  bridging  when  that  becomes  necessary.  State  v.  Min- 
neapolis fi  St.  L.  R.  Co.  (Minn.),  3;  Am.  &  Eng.  R.  Cas.  150.    A  railroad 


company  must,  if  possible,  construct  its  road  without  any  inconvenience  U 
the  public,  but  if  this  cannot  be  done,  it  must  be  constructed  with  the  least 
possible  inconvenience.  If  a  bridge  or  substituted  road  be  necessary  to- 
prevent  obstruction,  the  company  must  build  it  in  a  reasonable  time  and 
cannot  delay  it  until  the  road  b  completed.  Louisville  &  N.  R.  Co.  v. 
State,  3  Head  (Tenn.),  523. 

Although  at  the  time  of  construction,  a  bridge  was  sufficient  to  accom- 
modate the  public  traveling,  it  is  a  nuisance  if  by  reason  of  the  increase 
of  travel  its  width  is  inadetjuate  for  present  requirements;  and  the  use  of 
a  bridge  for  a  period  of  twenty  years  does  not  authorize  the  railroad  com- 
pany to  continue  it  in  its  present  condition.  Philadelphia,  W.  &  B.  R. 
Co.  v.  State,  20  Md.  157.  See  also  Cooke  ».  Boston  &  L.  K.  Co.,  133  Mass, 
185. 

Same — Conttnictlon  and  Repair  of  Approacheir — The  embankments  at  the 
ends  of  a  bridge  made  necessary  to  restore  a  highway  to  its  former  useful- 
ness, are  a  part  of  the  railroad  structure.  Burritt  v.  City  of  New  Haven, 
42  Conn.  174.  Accordingly,  where  a  railroad  company  carries  a  highway 
over  its  track  by  a  bridge,  it  is  its  duty  not  only  to  properly  make  tne  ap- 
proaches to  the  bridge,  but  also  to  keep  them  in  suitable  repair.  People 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  74  N.  Y.  302 ;  Hayes  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  9  Hun  (N.  Y.).  63 ;  City  of  Newton  v.  Chicago.  R.  I.  &  P.  R. 
Co.  (Iowa),  23  Am.  &  Eng.  R.  Cas.  298  ;  White  v.  Inhabitants  of  Quincy, 
97  Mass.  430.  So,  too,  it  has  been  held  that  the  duty  of  a  railroad  company 
to  keep  in  repair  a  bridge  with  its  abutments  which  it  has  constructed  over 
its  road,  at  a  place  where  the  railroad  crossed  a  highway  through  a  cut, 
extends  beyond  the  abutments  to  the  line  of  the  excavation  made  by  the 


«>mpany  in  constructing  its  railroad,  and  that  if  a  traveller  has  received  an 
injury  within  that  line  through  a  defect  in  the  railing,  a  verdict  in  his  favor 
in  an  action  against  the  company  will  not  be  set  aside.  Titcomb  v.  Fitch- 
but^  R.  Co.,  12  Allen  (Mass.),  254.  See  also  Parker  v.  Boston  &  M.  R. 
Co..  3  Gush.  (Mass.),  107,  1 16. 

The  defendant  was  bound  to  keep  in  repair  a  bridge  and  its  approach- 
es over  its  railroad,  and  both  the  bridge  and  the  highway  were  subse- 
quently widened,  the  former  by  the  defendant,  the  latter  by  the  town 
authorities.  In  an  action  to  recover  damages  alleged  to  have  been  caused 
by  a  defect  in  the  approach  to  the  bridge,  but  as  claimed  by  the  defendant, 
outside  of  the  approach  as  it  was  when  the  bridge  was  originally  built,  itid. 
that  whatever  constituted  at  any  time  approaches  to  the  bridge,  the  defend- 
ant was  bound  to  keep  in  repair.  Carter  v.  Boston  &  P.  R.  Co.,  139- 
M.iss.  525. 


Digmzefl  by  Google 


BRIDGE— LIABILITY   FOR   DEFECTS.  251 

Plaintifi's  charter  provided  that  the  court  of  common  council  might  from 
time  to  time  order  the  building;,  widening  or  repairing  of  all  bridges  cross- 
ing railroads  in  the  city  in  sucn  manner  as  in  their  judgment  public  con- 
venience might  require ;  and  that,  in  case  any  railroad  company  whose 
road  such  bridge  crossed  should  neglect  to  obey  such  order,  the  common 
council  might  require  the  necessary  work  to  be  done  at  the  expense  of  the 
city,  and  that  the  treasurer  of  the  city  might  collect  the  amount  of  such  ex- 
penses in  an  action  of  trespass  on  the  case  in  his  own  name.  //«/(/,  that  the 
word  "  bridge"  as  used  in  the  charter  was  restricted  to  the  bridge  proper  to 
the  exclusion  of  embankments,  hllings  and  approaches,  unless  the  immediate 
approach  might  be  included  as  part  of  the  bridge  proper  itself.  City  of 
New  Haven  v.  New  York  &  N.  H.  R.  Co.,  39  Conn.  128. 

Same — Liability  of  Defects^— A  railroad  company  which  has  constructed 
a  bridge  over  its  tracks  comes  within  the  provisions  of  a  statute  which 
enables  a  person  who  has  received  injury  through  any  defect  or  want  of 
repair  in  or  Upon  any  highway  or  bridge,  to  recover  damages  therefor  from 
the  county,  town,  place  or  "persons  by  law  obliged  to  keep"  the  same  in 
repair.    Dickie  v.  Boston  &  A.  R.  Co.  (Mass.),  8  Am.  &  Eng.  R.  Cas.203. 

A  railroad  company  is  bound  to  employ  watchful  diligence  in  keepine. 
a  bridge  which  forms  part  of  a  highway  in  proper  repair,  and  is  charged 
with  a  knowledge  of  every  defect  such  diligence  would  have  discovered. 
South  S  North  Alabama  R.  Co.  -v.  McLendon,  63  Ala,  266,  275.  But  the 
construction  by  a  railroad  company  whose  roadi  crosses  a  highway  below 
grade,  of  a  bridge  of  less  width  than  the  highway,  is  atApers^  a  nuisance. 
People  V.  New  York.  N.  H.  &  H.  R.  Co.  (N.  Y.),  10  Am.  &  Eng.  R.  Cas.  230. 

A  canal  company  which  is  required  by  its  charter  to  build  and  repair 
bridges  by  which  highways  nn  over  the  canal,  is  liable  for  injuries  sus- 
tained by  a  [person  through  the  fall  of  the  bridge  from  the  negl^nce  of 
the  company.    Pennsylvania  &  O.  Canal  Co.  v.  Graham,  63  Pa,  St.  290. 

Where  a  person  travelling  on  horseback  attempts  to  cross  a  bridge 
constructed  and  maintained  by  a  railroad  company  as  a  portion  of  a. 
crossing  and  such  bridge  is  the  only  praticable  crossing  for  him  in  the  di- 
rection in  which  he  is  travelling,  he  is  not  guilty  of  negligence  contributing 
to  the  injuries  caused  through  defects  in  the  bridge,  although  he  attempted 
to  cross  with  a  knowle(^  of  such  defects.  Gulf.  C, ;&5.  F.  R.  Co.  v.  Gas- 
camp  (Tex.),  34  Am.  &  £ng.  R'  Cas.  6. 

Sam* — Liability  of  Town. — A  town  is  not  liable  for  an  injury  caused  by  x 
defect  in  a  bridge  or  its  approaches,  which  a  railroad  corporation  is  bound 
by  law  to  keep  m  repair,  although  the  bridge  is  part  of  a  highway,  and  the 
town  has  made  a  contract  with  the  railroad  company  to  keep  the  same  in 
repair,  has  made  re[)airs  upon  it  within  six  years  prior  to  the  injury,  and 
with  knowledge  of  the  defect  in  question,  has  suffered  it  to  remain  with- 
out warning  to  the  public.    Rouse  v.  City  of  Somerville,  130  Mass.  361. 

Brtdge  over  Highwaj— Duty  of  Company, — Where  a  railroad  company 
built  a  bridge  over  a  highway  and  was  itself  guilty  of  no  negligence,  and 
the  bridge  was  built  upon  such  plans  and  at  such  heights  as  the  borough 
re<]uired,  the  company  is  not  bound  to  prevent  the  highway  from  being 
raised  nor  to  preserve  the  original  space  between  it  and  the  bridge.  Gray 
V.  New  York  &  N.  E.  R.  Co.  (Conn.r29  Am.  &  Eng.  R,  Cas.  +86. 

Divortlon  of  Highway — Recponiibllity  for  Bridge  Rendered  Necessary  There- 
by* — When  without  authority  of  law,  a  railroad  company  has  changed  the 

Eublic  road  at  one  of  its  crossings,  cut  out  a  new  road  and  at  some  expense 
uilt  a  bridge  over  a  stream  crossed  by  the  new  road  and  by  common  con- 
sent the  old  road  has  been  abandoned  and  the  new  one  used  by  the  pub- 
lie  for  a  period  of  ^o  years,  the  railroad  company  in  the  absence  of  any 
contract  to  do  so,  is  not  bound  to  keep  up  said  bridge,  and  the  mere  fact 
that  tbecompany  first  built  it.  and  that  it  has  since  at  various  times  repaired 
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it,  does  not  make  an  implied  contract  with  the  county  that  the  company  will 
keep  it  in  repair.  Brookins  v.  Central  R.  &  6.  Co.,  48  Ga.  523.  But,  In 
Pennsylvania,  a  contrary  view  seems  to  have  been  adopted.  Thus,  a  rail- 
road company  having  in  the  construction  of  its  road,  changed  the  location 
of  a  township  road,  and  having  erected  a  bridge  over  it  for  a  new  public 
road  and  refused  to  repair  and  maintain  it,  the  township  rebuilt  it.  Held, 
that  the  company  was  liable  to  the  township  for  the  coot  of  the  bridge. 
Pennsylvania  R.  Co.  v,  Irwin,  85  Pa.  St.  337. 


South  Carolina  R.  Co. 

{Seuth  Carolina  Supreme  Court,  fitly  12,  1889.) 

Brldga — Noftlgent Conrtruction — Penonal  Injuries— Instruction • — Genend 
observations  by  the  judge  on  the  trial  of  an  action  for  injuries  caused  by 
a  defective  bridge,  as  to  the  high  privileges  granted  to  railroad  companies 
by  the  delegation  of  the  power  of  eminent  domain,  are  not  "  in  respect  to 


matters  of  fact "  within  the  meaning  of  a  constitutional  provision  relative 
to  the  duties  of  judges. 

8am* — Width  of  Bridge— Duty  of  Companyr^In  an  action  for  damages 
for  injuries  caused  b)r  plaintiff's  team  falling  off  a  bridge  constructed  by  a 
railroad  company,  it  is  proper,  when  asked  to  charge  that  there  is  no  )xm 
which  requires  a  railroad  to  build  a  bridge  of  any  particular  width,  to  re- 
ply that  '•  it  must  be  a  safe  structure," 

Pleading — Allegation  that  Defandant  Incorporated— General  Denial- — Proof 
■of  Incorporationi— An  allegation  in  a  complaint  that  the  defendant  is  an  in- 
corporated company  is  not  put  in  issue  by  a  general  denial,  and  the  plaint- 
iff need  not,  under  such  circumstances,  prove  the  incorporation. 

Appeal  from  Common  Pleas  Circuit  Court  of  Kershaw 
County. 

Brawley  &  Barnwell  and  P.  H.  Nelson  for  appellant. 
W.  M.  Shannon  for  respondent. 

McGowAN,  J. — This  action  was  brought  by  the  plaintiff 
against  the  defendant  company  for  damages  on  account  of 
injuries  to  the  property  of  the  plaintiff,  caused  by 
"*  the  negligence  of  the  company.      The  complaint 

alleged  that  the  defendant  is  a  railroad  company,  duly  incor- 
porated under  the  laws  of  the  state  of  South  Carolina;  that 
at  a  certain  point  in  Kershaw  county  the  railroad  track  of  the 
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comftany  crosses  the  public  road,  and  within  their  right  ol 
way  they  had  opened  a  ditch  across  the  highway,  and  buiit  a 
bridge  over  it,  which  it  was  the  duty  of  said  company  to  keep 
in  repair ;  that  on  January  6, 1 888,  the  plaintiff,  driving  a  two- 
horse  buggy,  was  returning  to  his.  home,  and,  being  obliged 
to  cross  the  bridge,  it  was  so  negligently  constructed  that  the 
plaintiS's  horses  fell  off  into  the  ditch,  and  were  thereby  seri- 
ously injured,  and  the  buggy  and  harness  badly  broken,  to  the 
damage  of  the  plaintiff  (50a  The  answer  was  that  "  the  de- 
fendant above  named,  by  Brawley  &  Barnwell,  its  attorneys, 
answering  the  complaint  herein,  says  it  denies  each  and  every 
allegation  in  the  complaint  contained."  The  cause  came  on 
for  trial  before  Judge  Aldrich  and  a  jury. 

There  was  evidence  tending  to  show  tnat  the  bridge  was 
about  nine  feet  wide  ;  that  it  was  a  temporary  structure,  the 
lumber  being  already  there  to  make  a  permanent  bridge ; 
that  one  of  the  horses  shied,  and  knocked  the  other  into  the 
ditch  ;  that  the  other  horse  and  the  buggy  followed ;  that  the 
horses  broke  loose  from  the  buggy,  leaving  it  considerably 
damaged,  and  ran  off,  etc.  Upon  the  close  of  the  plaintiff  s 
testimony,  the  defendant's  attorney  moved  for  a  non-suit,  on 
the  ground  that  the  plaintiff  had  failed  to  prove  his  case ; 
that  the  complaint  alleged  that  the  defendant  company  is 
*'duly 'incorporated,"  which  was  not  proved ;  that  the  answer 
was  a  general  denial,  which  put  in  issue  every  allegation  of 
the  complaint.  The  judge  refused  the  motion,  rufing  that 
it  was  not  necessary,  under  a  general  denial,  for  the  plaint- 
iff to  prove  that  the  defendant  was  "  an  incorporated  com- 
pany,' but  if  it  were  necessary  he  would  allow  the  plaintiff 
then  to  offer  the  proof.  The  case  went  to  the  jury.  The 
defendant  made  several  requests  to  charge,  but  it  is  unnec- 
essary to  notice  any  of  them,  except  the  one  as  to  which  the 
charge  was  objected  to.  Defendant's  attorney  requested  the 
judge,  as  a  matter  of  law,  to  instruct  the  jury  "  that  there  is 
no  law  in  this  state  requiring  a  railroad  company  to  build  a 
bridge  any  particular  width,"  to  which  the  judge  replied : 
"  It  must  be  a  safe  structure."  The  jury  found  a  verdict  in 
favor  of  the  plaintiff  for  $200,  and  the  defendant  appeals  upon 
the  following  exceptions:  "(i)  Because  his  honor  erred  in 
refusing  the  motion  for  a  nonsuit  (made  after  the  announce- 
ment  by  the  plaintiff  that  his  testimony  was  closed)  upon  the 
failure  of  plaintiff  to  prove  the  corporate  existence  of  the 
defendant  company.  (2^  Because  his  honor  erred  in  not 
charging,  as  requested  Dv  the  attorney  for  the  defendant. 


'that  there  is  no  law  in  tnis  state  requiring  a  railroad  com. 
pany  to  build  a  bridge  of  any  particular  width,'  after  charg. 
log  the  jury,  and  telling  them  to  inquire,  *  Did  the  length 
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or  the  width  of  that  bridge  complained  of  have  anTthing  to 
do  with  this  accident  ?  {3)  Because  the  charge  of  nis  honor 
was  in  violation  of  article  4,  §  26,  of  the  constitution,  and  in- 
fluenced  the  minds  of  the  jury,  in  that  he  spoke  of  the  '  high 
privileges  granted  railroad  companies,  their  rights  to  pass 
through  a  man's  land  or  his  house,  or  over  the  graves  of  his 
■ancestors,  or  of  his  wife  and  children,'"  etc. 

Properly,  as  we  think,  the  last  ground  of  appeal  was  not 
pressed  here  ia  the  argument.  The  whole  charge,  taken 
together,  were  certainly  not  unfavorable  tothede- 
^^^^•^  fendant  We  do  not  think  that  the  general  obser- 
,^^  vations  of  the  judge,  as  to  the  privileges  granted 

to  railroad  companies,  were,  "in  respect  to  matters 
of  fact,"  in  the  sense  of  the  inhibition  in  the  cons  itutioo 
upon  that  subject.  The  matter  adverted  to  was  not  before 
the  jury  for  consideration,  but  was  rather  in  the  nature  of 
"an  illustration,"  like  the  remark  in  the  case  of  Fitzsimons  v, 
Guanahani  Co.,  16  S.  Car.  194 :  "I  suppose  it  would  take  me 
ten  years  of  hard  study  to  qualify  myself  to  perform  the 
duties  of  an  inspector  of  phosphates,"  etc. 

Nor  can  we  hold  that  the  second  ground  of  error  was  well 
wiiih*r  taken.  When  asked  to  charge  that  there  was  no 
bri#*-8*A-  taw  in  South  Carolina  which  required  a  railroad 
tj-  company  to  build  a  bridge  of  any  particular  width, 

the  circuit  judge  properly  replied  that  "it  must  be  a  safe 
structure." 

The  appellant  seems  to  rely  principally  upon  the  first  ex- 
ception, that  it  was  error  in  the  judge  to  refuse  the  non^suit, 
jjU,,^^  for  the  want  of  proof  to  sustain  the  allegation  trf 
iBtarponuoa  the  complaint  that  the  defendant  company  was 
-«*BN>i  ,  "incorporated."  There  is  no  doubt,  as  a  general 
4«aiai.  rule,  that  it  is  incumbent  upon  the  plaintiff  to  make 

proof  of  every  material  allegation  of  his  complaint  which  is 
controverted  by  the  defendant;  but  was  the  allegation  that 
defendant  was  "an  incorporated  company"  a  material  allega- 
tion in  plaintiff's  case  in  issue  by  the  pleadings?  If  the  aUe- 
gation  was  not  denied,  it  was  under  the  Code  admitted.  Was 
the  fact  denied  ?  It  is  well  settled  in  this  state  that  an 
allegation  that  the  plaintiff  is  a  corporation  is  not  put  in 
issue  by  a  general  denial,  so  as  to  make  it  necessary  to  prove 
the  fact.  The  reasons  are  fully  given  in  case  of  Palmetto 
Lumber  Co.  v.  Risley,  25  S.  Car.  309,  where  it  was  held  that 
"an  allegation  in  the  complaint  of  the  corporate  existence  of 
the  plaintiff  is  no  part  of  tne  cause  of  action,  and  is  therefore 
not  but  in  issue  by  a  general  denial."  This  being  so  as  to 
a  plaintiff  being  a  corporate  body,  it  seems  to  us  that  a 
/or  iioriit  must  be  true  as  to  a  defendant,  which,  sued  as  a 
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corporation,  made  no  specific  objection  on  that  account,  but 
regularly  appeared,  and  by  attorney  answered  to  the  merits. 
That  was  a  substantial  admission  of  the  character  in  which 
it  was  sued.  See  Graveley  v.  Graveley,  20  S.  Car,  104.  Be- 
sides, if  there  were  any  doubts  about  it,  there  can  be  none 
that,  upon  motion,  the  circuit  judge  had  the  discretion  to  be 
exerci^^d  in  the  interest  of  truth  and  justice  to  allow  the 

{»roof  to  be  offered,  even  after  the  plaintiff's  attorney  had 
ormally  announced  that  his  testimony  was  closed.  See  Kair- 
son  V.  Puckhaber,  14  S.  Car,  627 ;  Cantey  v.  Whitaker,  17  S. 
Car.  528.  The  judgment  of  this  court  is  that  the  judgment 
of  the  circuit  court  be  affirmed. 
Simpson,  C.  J.  and  McIver,  J.,  concur. 


St.  Paul,  Minneapolis  &  Manitoba  R.  Co. 

[Minnesota  Supreme  Court,  Aug.  9,  1889.) 

OtMtnietlon  of  Surf&ca  Wstara — Dmlnags — Common  Law  Rule, — in  respect 
to  the  disposition  of  surface  water,  the  common  law  rule  prevails  in  this 
state,  and.  subject  to  the  reasonable  restriction  that  be  must  so  use  his  land 
•as  not  to  injure  his  neighbor,  a  land-owner,  in  the  use  and  improvement 
<rf  his  land,  may  obstruct  or  hinder  the  natural  flow  of  surface  water,  and 
is  not  bound  to  provide  drains  or  water-ways  to  prevent  the  accumulaticm 
thereof  upon  adjacent  lands, 

Samo — Ravines — Modification  of  Ooctrlna.— But  exceptional  circumstan- 
ces may  require  a  modilicacion  of  this  rule,  as  in  the  case  of  ravines  la 
which  surface  water  is  gathered  into  streams  in  well-defined  channels. 

Appeal  from  District  Court,  Clay  County. 

O.  Mosness  for  appellant. 

M.  D.  Graver  ana  W.  E.  Dodge  for  respondent. 

Vanderburgh,  J. — The  defendant's  railroad  traverses,  in 
a  north  and  south  direction,  township  142,  range  46,  which 
is  allied  to  be  an  unsually  flat  and  level  praine,  having  a 
gradual  and  uniform  slope  of  two  to  four  feet  to  ^tn^a. 

Bie  mile,  westerly  to  tne  Red  river.     Plaintiff's 
iann  is  situated  in  the  same  township,  about  one  mile  east  of 
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the  defendant's  right  of  way,  which  lies  conseciuently  two  to 
four  feet  lower  than  plaintin's  land.  The  action  is  tor  dam. 
ages  suffered  by  plaintiff  by  reason  of  the  obstruction  inter- 
posed by  the  defendant's  roadbed  to  the  free  passage  of  sur- 
face water  from  the  adjacent  lands,  so  as  to  prevent  the 
draina£^e  thereof  through  or  over  defendant's  nght  of  way 
towards  the  river.  Plaintiff  owns  three-quarters  of  section 
ID,  in  the  township  named,  and  the  complaint  alleges  that 
during  the  year  1882  "said  railroad  was  so  improperly,  care- 
lessly, negligently,  and  unskillfully  constructed,  managed, 
and  maintained,  over  and  across  said  township  142,  of  range 
46,  that  the  roadbed  of  said  railroad  unnecessarily  dammed 
up  and  impeded  and  entirely  stopped  the  flow  of  the  usual 
surface  water  which  naturally  gathers  and  flows  through  a 
large  and  well  defined  coulie  or  natural  depression  in  the 
prairie  there,  which  said  coulie  gathers  and  accumulates 
enormous  quantities  of  said  water,  and  extends  from  the  east 
towards  the  west  in  an  irregular  direction,  at  or  near  the 
center  of  said  section  ten,  towards  and  across  said  railroad  of 
the  defendant,  and  stopped  and  impeded  the  usual  surface 
water  which  naturally  and  otherwise  would  have  passed  from 
the  east  to  the  west,  with  the  natural  slope  of  the  country 
across  the  entire  of  said  section  ten  and  other  lanjjs  thereto 
adjacent,  by  reason  of  wholly  inadequate  and  insufficient 
water-ways  and  culverts  thrgugh  the  roadbed  of  said  railroad, 
to  allow  the  usual  amount  of  such  suriace  water  to  pass  under 
and  through  said  roadbed  ;  and  thereby,  in  the  spring  season 
of  the  year  aforesaid,  the  said  surface  water  was  made  to  ac- 
cumulate and  stand  for  and  during  the  period  of  about  three 
weeks  in  such  enormous  quantities  that  several  miles  of  coun- 
try on  the  east  side  of  said  railroad,  in  said  township  142,  was 
overflowed  and  covered  with  water;  and  that  thereby  the 
said  land  of  the  plaintiff  for  and  during  the  period  of  three 
weeks,  in  the  spring  of  the  year  1882,  became  and  was  over- 
flowed and  covered  with  water,  and  then  and  there  and  there- 
by the  crop  so  growing  on  said  premises,  consisting  of  about 
85  acres  of^  gram,  of  the  value  of  $1,800,  became  and  was 
greatly  damaged,  was  and  wholly  destroyed." 

From  this  it  appears  that  the  roadbed  stopped  and  impeded 
the  usual  surface  water  which  naturally  and  otherwise  would 
have  passed  from  east  to  west  with  the  natural  slope  of  the 
country,  and  dammed  up  the  "  well-defined  coulie  or  natural 
depression  in  the  prairie,"  extending  from  near  plaintiff's 
land,  east  and  west,  across  the  defendant's  road,  throujgh  which 
Large  quantities  of  water  are  gathered  and  accumulated.  It 
wiU  be  observed  that  the  negligence  and  unskillfulness  in  the 
construction  and  maintenance  of  the  road  complained  of  are 
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particularly  stated  to  be  the  want  of  adequate  and  sufficient 
water-ways  and  culverts  though  the  roadbed  of  defendant  to 
allow  the  usual  amount  of  surface  water  to  pass  under  and 
through  the  same.  The  only  question  in  the  case,  then,  is. 
whether,  upon  these  facts  and  the  rules  of  law  applicable 
thereto,  the  defendant,  as  owner  of  the  lower  estate,  was  bound 
to  provide  sufficient  drainage  through  its  right  of  vay  to  pre- 
vent the  upper  or  dominant  estate  from  being  overflowed  by 
surface  water ;  it  being  admitted  that  adequate  water-ways, 
or  culverts  have  not  been  provided  for  such  purpose. 

In  respect  to  responsibility  for  the  disposition  of  surface 
water,  the  common-law  rule  prevails  in  this  state,  and  subject 
to  the  reasonable  restriction,  applicable  here  as  in  g.^^^,^ 
other  cases,  that  he  must  so  use  nis  own  land  as  not  .n-ciBBM 
to  injure  his  neighbor,  the  owner  of  the  lower  or  r«i«  iir«t»iii 
inferior  estate  may,  in  the  use  and  improvement  of  *"  ■'■■•"'^ 
his  land,  obstruct  or  hinder  the  natural  flow  of  surface  water^ 
and  turn  the  same  back  upon  the  lands  of  others  without  liability 
for  injures  arising  from  such  obstruction.  O'Brien  v  City  of 
St.  Paul, 25  Minn.  336.  He  is  not  permitted  to  collect  it  in 
a  stream  or  body,  and  turn  it  upon  the  lands  of  others,  to  their 
injury.  Hogenson  v.  St.  Paul,  M.  &  M,  R.  Co.,  31  Minn.  226; 
Blakely  Tp,  v.  Devine,  36  Minn.  53.  But  he  is  not  bound  to 
provide  drains  or  water-ways  to  prevent  the  accumulation  of 
surface  water  upon  adjacent  lands,  the  natural  flow  of  which 
is  interrupted  by  changes  in  the  surface  of  his  own  Iand» 
caused  by  improvements  thereon.  Pye  v.  City  of  Mankato, 
36  Minn.  373 ;  Alden  v.  City  of  Minneapolis,  24  Minn.  262. 

In  Hoyt  V.  City  of  Hudson,  27  Wis.  656,  which  is  cited  by 
the  appellant  on  another  point  to  which  we  will  refer  later  in 
the  opmion,  the  general  rule  is  stated  to  be  that  the  owner 
has  the  right  to  obstruct  and  hinder  the  flow  of  mere  surface 
water  upon  his  land  from  the  land  of  another ;  that  he  may 
even  turn  the  same  back  onto  the  land  of  his  neighbor  with- 
out incurring  liability  for  injures  caused  by  such  obstruction; 
and  this  we  nnd  to  be  the  rule  asgenerally  applied  to  railway 
embankmentsandstructuresin  those  states.wnere  the  doctrine 
of  the  common  law  prevails.  O'Connor  v.  Fond  du  Lac,  A.  & 
P.  R.  Co.,  52  Wis.  S30,  5  Am.  &  Eng.  R.  Cas.  82 ;  Hanlin  v. 
Chicago  &  N.  W.  R.  Co.,  61  Wis.  529,  20  Am.  &  Eng.  R.  Cas. 
70;  Kansas  City  &  E.  R.  Co.  v.  Riley,  33  Kan.  374.  20 
Am.  &  Eng.  R.  Cas.  116;  Abbott  v.  Kansas  City,  St.  j.  &  C. 
B.  R.  Co.,  83  Mo.  285,  2Q  Am.  &  Eng.  R.  Cas.  103;  over- 
ruling Shane  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  71  Mo. 
237,  5  Am.  &  Eng.  R.  Cas.  64. 

The  rule  is  not  modified  by  the  existence  of  depressions  or 
hollows  in  the  land  in  or  over  which  mere  surface  drainage 

39  A,  &  E.  R.  Cas.— 17 
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occurs  in  times  of  freshet;  but  a  modificatton  has  been  sug- 
gested  in  cases  where,  from  the  natural  formation  of  the 
■odiiotiaa  gTOund,  large  quantities  of  water,  from  heavy  rains 
«rnaeia<!u«  Or  melting  snows,  are  forced  into  a  channel,  and 
«rnTiM*.  flow  in  a  stream  through  a  narrow  valley  or  ra- 
vine. In  such  cases  it  may  frequently  be  found  to  be  as  rea- 
sonable and  proper  to  bridge  a  ravine  or  provide  a  way  6l 
escape  for  the  waters  through  an  embanlcment,  by  a  suitable 
■culvert,  as  in  the  case  of  natural  streams ;  and  if  the  channel 
is  wejl  defined  and  worn  by  the  accustdracd  flowage  of  waters 
therein,  it  assumes  the  characteristics  of  a  water-course,  and 
circumstances  may  require  that  similar  provision  be  made 
for  it.  McClure  v.  City  of  Red  Wing,  28  Minn.  193 ;  Bowls- 
by  V.  Speer,  31  N.  J.  Law,  351  ;  Palmer  v.  Waddcll,  22  Kan. 
356;  Hoyt  V.  City  of  Hudson,  supra,  663.  And  in  such  cases 
the  effect  of  the  culvert  would  not  be  to  interfere  with  the 
natural  flow  of  waters  beyond  the  roadbed  or  bridge,  while 
under  other  circumstances  the  result  might  be  to  gather  the 
-surface  waters  into  streams,  to  the  damage  of  lands  of  adja- 
■cent  owners.  Swett  v.  Cutts,  50  N.  H.  430,  also  cited  by  tliis 
appellant,  recognizes  the  right  of  the  lana-owner  to  change 
the  diffusion  of  surface  water  at  his  will  and  pleasure,  pro- 
vided it  be  done  in  good  faith,  and  in  the  enjoyment  and  for 
the  greater  usefulness  of  his  own  land.  The  rule,  as  stated 
and  adopted  by  the  courts  of  that  state,  is,  in  substance,  that 
the  land-owner  may  disturb  the  natural  drainage  to  any  de- 
gree necessary  in  the  reasonable  use  of  his  own  land;  but 
what  is  such  reasonable  use  is  a  question  to  be  determined 
by  the  jury  upon  the  facts  and  circumstances  of  each  case. 
See,  also,  Abbott  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  supra. 
Whether,  under  the  circumstances  of  particular  cases  as  tney 
may  arise,  any  further  modification  of  the  rule  may  not  be 
made  by  the  courts  in  determining  what  may  be  a  reasonable 
use  or  mode  of  improving  property,  is  not  necessary  to  dis- 
cuss here.  No  such  case  is  made  by  the  complaint.  It  does 
not  appear  that  there  are  any  drains,  natural  or  artificial,  be- 
yond the  roadbedt  into  which  accumulated  waters  turned 
through  culverts  could  be  carried  off  or  disposed  of  without 
trespassing  upon  the  lands  of  others ;  and  it  does  not  appear 
that  any  well  defined  channel  or  ravine  of  the  character  above 
referred  to  is  crossed  and  closed  by  the  defendant's  roadbed. 
Upon  the  facts  as  alleged,  we  are  of  the  opinion,  therefore, 
that  the  court  was  rignt  in  dismissing  the  action.  The  gen- 
eral averment  that  the  waters  were  unnecessarily  obstructed 
by  the  embankment  only  raises  the  question  whether,  upon 
the  facts  specially  stated  as  the  ground  of  the  complaint,  the 
defendant  is  liable 'in  damages  m  this  action;  and  raises  no 
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issue  ol  fact  in  the  case.  The  general  topography  of  the 
country,  as  stated  in  the  complaint,  suggests  the  necessity, 
or  propriety  at  least,  both  as  respects  public  improvements 
and  private  interests,  of  a  comprehensive  system  of  drainage 
in  that  portion  of  the  state,-    Order  affirmed. 


Obrtruction  of  Surfmoe  Wstora.— See  Philadelphia  W.  &  B. 

Davis.  (Md.)  34  Am.  &  Eng.  R.  Cas.  143,       '  

vUle,  L.  &  S.  R.  Ca,  (S.  Car.)  34  Id.  204. 


Davis.  (Md.)  34  Am.  A  Eng.  R.  Cas.  143,  and  note  148;  Waldrop  v.  Green- 


Baltimore  &  Ohio  R.  Co. 

{West  Virginia  Supreme  Court  of  Appeals,  Sept.  13, 1889.) 

BridgM— Conrtruotion — Overflow— Liability  oi  Company. — Though  a  rail- 
TOad  company  has  under  its  charter  the  right  to  bridge  a  stream,  it  must 
do  so  in  a  proper,  skillful  manner,  leaving  ample  way  for  the  passage  of 
the  water,  so  as  to  save  riparian  owners  from  overflow ;  and  if  it  fail  so  to 
construct  its  bridge,  and  by  reason  of  its  bridge  structure  narrowing  the 
natural  channel,  track  water  is  caused,  overflowing  the  premises  of  a  ripa- 
rian owner  and  causing  him  damas^,  the  company  is  liaole. 

Sama — Statutory  Authority — Negllgsnc«^Li ability. — Where  a  person  or 
corporation  is  vested  with  authority  by  the  legislature  to  do  an  act,  it  will 
be  protected  from  all  responsibility,  and  liable  to  no  suit  at  law  or  equity, 
provided  what  tt  is  authorized  to  do  is  done  carefully  and  skillfully,  though 
without  such  authority  it  would  have  been  a  nuisance,  but,  if  done  care- 
lesssly  and  unskillfully,  and  damages  result  from  such  carelessness  and 
want  of  skill,  it  will  be  responsible. 

Opinion  Evidence — Competency. — Opinions  merely  of  a  witness  are  not 
generally  admissible  evidence. 

Error  to  Circuit  Court,  Ritchie  County. 
/■  A.  Hutchinson  for  plaintiff  in  error. 
Okey  Johnson  for  defendant  in  error. 

Brannon,  J. — In  August,  1886,  James  Taylor  broiight  ao 
action  of  trespass  on  the  case  in  the  circuit  court  of  Ritchie 
county  against  the  Baltimore  &  Ohio  Railroad  Company,  to 
recover  damages  caused  by  the  overflow  of  his 
premises  during  a  freshet  in  Hughes  river,  which  cm*  aUrtMk 
overflow  was  caused  by  a  bridge  over  said  river  on 
the  Parkersburgh  branch  of  the  Baltimore  &  Ohio  Railroad, 
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as  he  alleged.  The  defendant  demurred  to  the  declaration, 
and  its  demurrer  was  overruled.  It  demurred  to  plaintiff's 
evidence,  and  the  demurrer  was  overruled.  It  moved  the 
court  to  exclude  the  plaintiff's  evidence,  and  the  motion  was 
overruled,  A  verdict  was  rendered  by  a  jury  in  favor  (rf 
plaintiff  for$40O  damages,  subject  to  the  opinion  of  the  court 
on  the  demurrer  to  the  evidence.  The  court  overruled  a 
motion  for  a  new  trial,  and  rendered  judgment  for  plaintiff 
for  said  damages  and  the  costs.  The  company  obtained  a 
writ  of  error  and  supersedeas. 

Coui  jel  for  appellant  raises  a  preliminary  question  by  his 
contention  that,  as  no  demurrer  to  the  evidence  is  found  in 
the  record,  this  court  must  at  once  reverse  the  judgment,  set 

aside  the  verdict,  and  remand  for  a  new  trial,  and 
fcaimrto  go  uo  further.  The  record  states  that,  the  plaint- 
•tMmm.        iff  a-^  defendant  having  closed  their  evidence, 

the  defendant  tendered  its  demurrer  to  the  evi- 
dence of  the  plaintiff,  and  the  plaintiff  joined  in  said  demur- 
rer, which  is  signed  and  made  part  of  the  record,  and  there- 
upon the  jury  was  directed  to  find  their  verdict  in  the  alter- 
native, subject  to  saiddemurrer."  A  verdict  subject  to  such 
demurrer  was  returned.  On  another  day  the  record  states 
that,  "the  court,  having  considered  the  demurrer  to  the  evi- 
dence, taken  by  the  defendant  and  joined  in  by  the  plaintiff, 
and  having  maturely  considered  the  matters  of  law  arising 
on  the  said  demurrer  to  the  evidence,  is  of  opinion  that  the 
said  evidence  issufHcient  in  law  for  the  plaintiff  to  have  and 
maintain  his  action,"  and  proceeded  to  render  judgment.  This- 
same  order  shows  that  the  defendant  excepted  to  certain 
opinions  of  the  court,  and  tendered  two  bills  of  exceptions, 
Nos  1  and  2,  which  were  made  part  of  the  record.  No.  i  is 
for  admission  of  evidence,  to  which  defendant  objected  ;  No. 
3  sets  out  in  full  the  evidence  of  the  plaintiff's  witnesses  as 
given,  and  shows  that  the  defendant  moved  the  court  to  ex- 
clude it  from  the  jury,  that  the  court  refused  to  exclude  it, and 
that  to  such  ruling  the  defendant  excepted.  This  exception 
certifies  that  the  evidence  in  it  contained  was  all  the  evidence 
given  by  the  plaintiff  in  chief.  It  gives  the  evidence  on  di- 
rect and  cross-examination.  No  formal  demurrer  to  the  evi- 
dence appears  in  the  record,  and  the  clerk  certifies  that  the 
demurrer  to  the  evidence  "  is  not  now  on  file  in  the  papers 
of  this  cause." 

It  is  not  necessary  in  this  case  to  say  what  should  be  the 
action  of  this  court  where  a  case  is  decided  only  upon  a  de- 
murrer to  the  evidence,  and  that  demurrer  is  lost  and  not 
produced  in  the  appellate  court,  as  it  may  be  decided  on  oth- 
er grounds.    The  record  distinctly  states  that  there  was  a 
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demurrer  to  plaintiff's  evidence,  and  that  it  was  passed  on  by 
the  court.  If  it  were  before  us,  what  more  would  it  show? 
It  would  recite  the  plaintiff's  evidence.  That  evidence  is 
found  in  full  in  bill  of  exceptions  No.  2,  and  this  want  is  sup- 
plied ;  so  that  all  the  purposes  wl  ich  such  formal  demurrer 
could  answer  are  answered  by  the  said  orders  and  that  bill 
of  exceptions.  We  are  authorized  to  look  into  that  bill  of 
exceptions  for  this  purpose,  as  it  states  that  it  contains  all  the 
evidence  given  hy  the  plaintiff.  Though  one  bill  of  excep- 
tions cannot  be  inspected  to  aid  another,  unless  that  other 
refers  to  it,  yet,  where  a  bill  sets  out  all  the  evidence,  it  may 
be  looked  to  in  considering  a  question  raised  in  another  ex- 
ception. Hull  V.  Hall,  !2  W.  Va.  2,  The  record  pointedly 
says  that  the  defendant  demurred  to  plaintiff's  evidence ;  and 
that  evidence  is  here  in  the  record,  and  the  court  certifies  it 
to  be  all  the  plaintiff's  evidence.  In  Lee  v.  Virginia  &  M, 
Bridge  Co.,  i8  W.  Va.  299,  the  demurrer  had  only  th^plaint- 
iS's  evidence,  and  the  court  held  that  "  upon  a  demurrer  to 
evidence,  where  the  evidence  is  wholly  that  introduced  by 
the  plaintiff,  the  demurrant  admits  not  only  the  truth  of  the 
facts  proved,  but  also  all  that  may  b?  fairly  inferred  from 
those  facts."  Under  the  circumstances  there  can  be  no  good 
and  solid  reason  for  overturning  the  judgment  on  this  ground. 
The  demurrant  can  have  the  benefit  of  his  demurrer  in  the 
mode  he  took.  And  if  no  error  affirmatively  appear  there 
can  be  no  reversal,  even  if  the  demurrer  if  here,  should  pre- 
sent a  different  appearance,  and  show  error ;  for  error  must 
affirmatively  appear.  4  Minor,  Inst.  870,  871.  No  defect  in 
the  declaration  is  pointed  out,  and  I  discover  none,  and  there- 
fore there  is  no  error  in  overruling  the  demurrer  to  the  de- 
claration. Did  the  court  err  in'overruling  the  demurrer  to 
evidence  and  the  motion  to  exclude  the  evidence?  Upon 
such  motion  to  exclude  and  demurrer  certain  well-settled 
principles  apply.  In  the  language  of  the  opinion  of  this 
court  prepared  by  Judge  Green,  in  Franklin  v.  Geho,  30  W. 
Va.  34 :  "  As  a  demurrer  to  evidence,  or  a  motion  to  exclude 
from  the  jury  the  plaintiff's  evidence,  withdraws  from  the 
jury — the  proper  triers  of  facts — the  consideration  of  the  evi- 
dence by  which  they  are  to  be  ascertained,  the  party  whose 
evidence  is  thus  witndrawn  from  its  proper  forum  is  entitled 
to  have  it  most  benignly  interpreted  by  trie  substituted  court. 
See  Schwarzbach  v.  Ohio  Val.  P.  Union,  25  W.  Va.  642 ;  Mil- 
ler V.  Franklin  Ins.  Co.,  8  W.  Va.  515.  In  such  cases  the  law 
is,  as  stated  by  Judge  Stanard  in  Ware  v.  Stephenson,  10 
Leigh  (Va.),  164:  '  In  determining  the  facts  inferable  from 
the  evidence,  inferences  most  favorable  to  the  demurrer  will 
be  made  in  which  there-  is  grave  doubt  which  of  two  or  more 
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inferences  shall  be  deduced."  And  again,  he  says :  '  When 
the  question  is  whether  or  not  a  fact  ought  be  taken  as  estab- 
lished by  the  evidence  either  directly  or  inferentially  in  favor 
of  the  demurree,  I  do  not  know  a  juster  test  than  would  be 
furnished  by  the  inquiry  :  Would  the  court  set  aside  the  ver- 
dict had  the  jury  on  the  evidence,  found  the  fact?  If  the 
verdict  so  finding  the  fact  would  not  be  set  aside,  it  ought  to 
be  considered  as  established  by  the  evidence  demurrea  to."* 
This  doctrine  is  laid  down  also  in  Fowler  v.  Baltimore  &  O. 
R.  Co.,  i8  W.  Va.  570,  8  Am.  &  Eng.  R.  Cas.  480 ;  and  Heard 
V.  Chesapeake  &  O.  R.  Co.,  26  W.  Va.  455.  And  in  the  lat- 
ter case  it  is  held  that  the  rule  for  determining  what  facts  shall 
be  considered  as  estabhshed  in  cases  of  demurrer  to  evidence, 
when  all  of  it  is  adduced  by  the  demurree,  i§,  the  court  shall 
regard  the  demurrant  as  necessarily  admitting  by  his  de- 
murrer, not  only  the  credit  and  truth  of  all  the  evidence,  but 
all  inferences  of  fact  that  may  be  fairlv  deduced  from  it,  and 
that  most  favorably  to  demurree;  ana,  unless  there  is  a  de- 
cided preponderance  of  probability  or  reason  against  the  in- 
ference that  might  be  made  in  favor  of  the  demurree,  such  in- 
ference ought  to  be  made  in  his  favor,  2  Tuck.  Bl.  Comm.  297. 
The  evidence  of  the  plaintiff  is  voluminous.  It  tends  to 
show  that  on  13th  May,  1886,  the  plaintiff  owned  a  tract  of 
P^j^  land  on  North  fork  of  Hughes  river,  on  which  were 

a  water  grist  and  saw  mill  and  dwelling  house,  and 
that  a  freshet  overnowed  his  land,  inundated  his  mills  and 
dwelling  house  and  well  of  water,  sanded  his  meadow,  and 
destroyed  his  garden,  and  inflicted  severe  injury  upon  him ; 
that  about  a  mile  below  his  dwelling  and  mills,  near  his  lower 
line,  was  a  railroad  bridge  over  said  river,  called  the  "Lavelle 
Bridge  "  on  the  North  Western  Virginia  Railroad,  commonly 
called  the  "  Parkersburg  Branch  of  the  Baltimore  &  Ohio 
Railroad,"  then  in  the  possession  and  under  the  control  of  the 
defendant  company.  This  bridge  was  built  in  1858.  In  Sep- 
tember, 1885,  this  company  built  additions  to  the  abutments, 
to  make  a  change  in  the  line  of  the  bridge,  which  additions 
narrowed  the  water-way  or  opening  six  wet  from  what  it  had 
been  up  to  that  date,  from  top  of  the  abutments  to  the  surface 
of  the  water,  in  ordinary  stage,  26  feet  4  inches.  Prior  to 
these  additions,  there  had  been  deposited  in  the  stream  at  the 
base  of  each  abutment  broken  rock  and  clay,  taken  out  of  a 
tunnel  near  by,  which  sloped  off  from  the  abutment  towards 
the  centre  of  the  channel.  Part  of  this  was  removed,  to  make 
way  for  the  additions  to  the  abutments;  but  part  remained, 
ana  occupied  a  considerable  space  in  the  channel,  at  the 
bases  of  the  abutments,  according  to  several  witnesses.  One 
witness  measured  perpendicularly  from  the  tops  of  the  abut- 
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mentsdown  to  this  rubbish, and  made  it  at  one  comer  of  one 
abutment  18  feet, at  the  other  23I  feet;  and  at  one  comer  of 
the  other  abutment  2oJ-  feet ;  at  the  other,  17^  feet,  whereas, 
he  made  the  distance  from  the  bridge,  even  with  the  top  of 
the  abutments,  to  the  water  in  the  centre  of  the  channel,  be- 
tween the  abutments,  27  feet.  The  distance  between  the- 
abutments  is92i  feet.  Embankments,  constituting  the  track 
approach  to  the  bridge,  extend  clear  up  to  the  abutments,  so- 
tnat  the  only  passage  for  the  water  is  between  the  abutments. 
One  witness  ^cCuUom)  measured  the  river's  natural  chan- 
nel from  the  top  of  the  banksjust  above  and  just  at  the  bridge 
at  137^  feet,  and  states  that  the  difference  in  the  width  of  the 
channel  between  the  abutments  and  the  natural  channel  above 
would  be  the  difference  between  92^  and  137J  feet,  (Likely, 
in  view  of  other  e^  idence  of  measurement,  and  as  he  gives  it 
as  I57J-  in  another  part  of  his  evidence,  this  is'a  clerical  or 
typographical  error  in  the  137I,  and  it  should  be  157^  feet.) 
This  witness  also  says  this  rubbish,  considerable  in  amount, 
narrows  the  channel,  and  that  at  low  water  it  is  only  25  feet, 
but  much  wider  above  the  bridge.  Another  witness,  E.  J. 
Taylor,  made  measurement  of  the  natural  channel  from  top 
of  bank  to  top  of  bank,  making  it  163  feet,  square  across  at 
the  bridge ;  and  following  the  line  of  the  bridge,  which  is 
oblique,  186  feet;  and  square  across,  at  a  point  75  yards  above 
the  bridge,  160  feet.  The  river  is  of  about  uniform  width  in 
the  vicinity.  A  bridge  over  the  same  river  on  the  same  rail- 
road, called  the  "  Straight-Line  Bridge,"  a  quarter  of  a  mile 
below  the  I^avelle  bridge,  which  is  the  bridge  in  question,, 
has  a  span  between  the  abutments  of  iio  feet,  is  26  feet,  9. 
inches  high.  The  rise  of  water  in  this  freshet  at  Taylor's- 
mill  was  24^  feet ;  half-way  between  it  and  the  Lavelle  bridge, 
251  feet;  between  its  abutments,  25  feet,  or  within  18  inches 
of  the  bridge  cord ;  whereas  it  wanted  7  feet  of  reaching  the 
bridge  cord  of  the  bridge  a  quarter  of  a  mile  below,  showing 
a  rise  there  of  about  19  ieet ;  and  the  rise  at  Cairo,  it  miles 
below,  was  19  feet.  For  2^-  miles  below  plaintiff's  mills,  and 
a  distance  not  given  above,  the  water  in  this  freshet  was  not 
out  of  the  banks  except  at  one  or  two  very  low  places,  and 
disturbed  nothing  except  on  plaintiff's  farm.  All  the  wit- 
nesses who  are  acquainted  with  the  stream  and  the  bridge 
declare  that  the  rock  and  clay  piled  around  the  bases  of  the 
abutments  impede  the  channel,  and  that  the  additions  to  the 
abutments  also  obstruct  the  water,  and  both  make  the  reflow 
much  greater  than  before  the  additions ;  and  the  plaintiff 
says  the  additions  cause  an  increased  height  of  water  at  his 
mill-dam  of  5  feet.  He  attributes  his  damage  to  this  addition 
and  rubbish.     He  states  that  before  the  addition  it  took  a 
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pretty  large  rise  to  stop  grinding  at  his  mill,  a  rise  of  2  or  3 
feet;  afterwards  i  foot  rise  would  stop  it.  There  was  a 
frcGhet  in  1875,  higher  than  this  freshet ;  rising  in  plaintiff's 
house  7  inches.  The  timber  lodged  against  this  bridge,  and 
there  was  a  drift  a  quarter  of  a  mile  above  it,  choking  the 
entire  river,  and  carrying  away  the  bridge.  There  was 
another  in  1876,  higher.  There  was  one  between  1876  and 
1886,  which  was  I3  inches  high  in  plaintiff's  house.  Plaintiff, 
in  his  evidence,  says  that  but  for  the  bridge  he  would  receive 
no  damages  from  freshets,  and  that  the  additions  to  the  abut* 
ments  greatly  increase  the  reflow  on  his  premises.  Under 
the  evidence,  especially  when  weighed  by  the  principles  by 
which  evidence  is  to  be  weighed  under  a  demurrer  to  evi- 
dence, it  must  be  held  that  this  bridge,  if  it  did  not  wholly 
cause,  materially  increased,  the  reflow  upon  the  plaintiff^ 
property.  The  bridge,  as  it  was  before  the  additions  to  the 
abutments,  was  probably  inadequate  for  the  stream,  being  12 
feet  narrower  than  the  one  just  below.  After  continuing  itof 
that  width  for  27  years,  the  company,  by  such  additions,  ma- 
terially narrowed  It  to  the  extent  of  6  feet  in  width  by  26J^  in 
height,  and,  in  addition,  left  rubbish  of  rock  and  clay  around 
the  base  of  each  abutment  considerable  in  amount,  thus  fur- 
ther materially  and  unnecessarily  narrowing  the  water-way, 
and  thus  either  wholly  caused  or  aggravated  the  plaintiff's 
damage. 

A  railroad  company,  though  it  has  a  charter  to  build  its 
Toad,  and  the  incidental  right  to  bridge  streams,  must  so  use 

its  powers  as  not  to  injure  others.  It  falls  under 
BrUgvBMt  the  legal  maxim,  sic  utere  tuo  ut  non  alienum  ladas. 
Mt^obMnet     jj.  j^  engaged  in  a  lawful  and  beneficial  work,  it  is 

true,  but  if  in  that  work  it  hurt  another  by  unskill- 
ful, improper  construction,  that  other  has,  without  fault  on 
his  part,  sustained  damage  for  which  he  must  be  compensated 
by  the  party  from  whose  act  that  damage  comes,  though  that 
act  be  done  under  lawful  authority.  The  company  must 
construct  bridges  adequate  to  allow  the  passage  of  water  of 
streams  in  stages  which  may  reasonably  be  expected  in  the 
section  where  the  bridges  are  situated.  The  grant  of  the 
franchise  by  the  state  is  not  to  be  construed  to  allow  it  to  be 
so  used  as  to  inflict  damage  to  the  citizen  which  by  any  rea- 
sonable precaution  can  be  avoided.  Why  should  a  corpora- 
tion, though  armed  with  a  charter,  any  more  than  an  individ- 
ual, engaged  in  a  work  for  its  gain,  be  allowed  to  inflict 
damage  without  compensation? 

The  question  is,  did  the  damage  arise  by  reason  of  the 
tridge  ?  Does  the  bridge  narrow  the  passage  by  an  invasion 
of  the  natural  channel,  thus  lessening  its  capacity  to  pass  the 
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■water  below  what  would  be  its  capacity  in  its  natural  channel  ? 
Would  the  damage  have  occurred  had  not  the  bridge  been 
present?  If  these  Questions  are  answered  in  the  affirmative, 
the  company  is  liable,  unless  it  be  a  pure  actus  Dei.  A  rail- 
road company  building  and  maintaining  as  part  of  their  road 
a  bridge  across  a  river  in  such  manner  as  to  obstruct  the  pas- 
sage of  the  water  are  liable  to  an  action  of  tort  by  the  owner 
of  the  land  thereby  overflowed,  unless  they  show  they  have 
taken  reasonable  precautions  to  prevent  unnecessary  damage 
to  the  land.  Per  Bennett,  J.,  Norris  v.  Vermont  Cent.  R. 
Co.,  28  Vt.  102.  In  March  v.  Portsmouth,  etc.,  R.  Co.,  ig  N. 
H.  372,  it  was  held  that  "a  railroad  corporation  has  no  right 
to  interrupt  or  divert  the  natural  flow  and  course  of  the  water 
of  a  stream,  to  cut  it  off  from  those  below,  or  to  flow  it  back 
upon  those  above  their  road.  They  must  provide  by  culverts, 
bridges,  and  other  means  that  the  water  may  flow  uninter- 
ruptedly in  its  accustomed  channels;  and  if  they  neglect  so 
to  do  they  are  liable  to  the  party  injured  in  an  action  for 
damages  *  *  *  If,  however,  it  should  be  found  impracti- 
cable in  any  particular  case  to  construct  a  railroad  without 
obstructing  tne  natural  course  of  a  stream  of  water,  private 
interest  must  then  yield  to  public  necessity,  but  comj)ensation 
must  be  made  to  the  sufferer.  A  railroad  corporation  have 
no  more  right  to  cover  one's  land  with  water  without  com- 
pensation than  they  have  to  cover  it  with  the  earth  and  rocks 
and  rails  of  their  track."  A  railroad  corporation  in  New 
York,  though  authorized  by  the  legislature  to  cross  a  stream, 
if  done  in  such  manner  as  not  to  impair  its  usefulness,  is  liable 
for  damage  to  land  not  on  the  stream  by  an  overflow  of  its 
waters  caused  by  the  construction  over  the  stream  and  through 
its  banks,  whether  the  stream  be  a  public  highway  or  a  private 
water  course.  The  corporation,  not  being  owners,  required 
legislative  authority  to  cross.  They  were  bound,  in  crossing 
the  stream,  by  the  same  obligation  which  would  have  bound 
a  private  owner  of  the  land  and  stream  had  he  bridged  it. 
Brown  v.  Cayuga  &  S.  R.  Co.,  12  N.  Y.  486.  It  appeared  in 
that  case  that  the  damage  was  done  to  the  plaintiff  by  flood- 
ing his  land  in  a  freshet,  caused  by  defendant's  bridge,  against 
which  flood-wood  stopped,  and  the  waters  of  the  stream  were 
thereby  set  back  on  plaintiff's  land.  The  bridge  had  been 
built  by  another  corporation,  whose  road  had  afterwards  be- 
come the  property  of  defendant.  In  Lawrence  v.  Great 
Northern  R.  Co.,  16  Q.  B.  643,  damage  was  caused  by  con- 
structine  the  road  without  leaving  sufficient  openings  for  pas- 
sage of  flood-waters,  whereby  the  water  was  forced  on  plaint- 
iff s  land.  It  was  held  that,  though  the  road  was  built  where 
the  act  pointed  out  it  should  be,  and  the  act  did  not  require 
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the  defendant  to  make  the  openings,  yet,  as  by  proper  caution 
they  might  have  avoided  the  injury,  they  were  uable.  See 
Ang.  Water-Courses,  §§465f,  4651/,  and46Sf.  A  town,  in  build- 
ing a  highway  across  a  natural  stream,  should  provide  for  and 
maintain  a  free  passage  of  the  water,  so  that  it  may  not  be  ob- 
structed and  pent  up  in  such  a  manner  as  to  flow  back  on 
land  belonging  to  the  riparian  proprietor.  Haynesii.  Burling- 
ton, s8  Vt.  350.  In  this  case,  POLAND,  C.  J.,  said:  "  In  the 
case  of  an  individual  owner  of  a  strip  of  land  of  suitable  width 
for  a  highway,  who  should  build  a  road  upon  it,  he  would  by 
ordinary  legal  principles  be  bound  to  do  it  in  a  prudent  and 
reasonable  manner,  and  so  as  to  avoid  doing  any  unnecessary 
damage  to  persons  owning  lands  adjoining.  And  so,  if  such 
person  had  occasion  to  build  his  road  over  a  natural  stream 
or  water-course,  the  law  would  require  him  to  provide  some 
suitable  and  sufficient  means  for  the  passage  of  the  water,  so 
that  the  adjoining  proprietors  should  not  suffer  damage  by 
its  being  obstructed.  Substantially  the  same  obligations  to 
the  owners  of  lands  adjacent  to  tne  highway,  we  consider, 
are  devolved  upon  towns  in  the  building  and  maintaining  their 
roads."  In  Massachusetts  it  is  well  settled  that  in  alfcases 
where  a  highway  turnpike,  bridge,  or  other  way  is  laid  across 
a  natural  stream,  it  is  the  duty  of  those  who  use  the  franchise 
or  privilege  to  open  bridges  or  other  means  for  free  passage 
of  water,  so  that  it  shall  not  flow  back  on  lan.ds,  and  to  keep 
it  so  as  not  to  obstruct  the  stream.  Rowe  v.  Granite  Bridge 
Co.,21  Pick.  (Mass.),  344;  Ang.  Water-Courses,  §  331*;  2  HiL 
Torts,  chap,  36,  §  18.  The  owner  of  a  dam,  though  erected 
on  his  own  land,  is  answerable  to  a  neighbor  for  iniury  to  his 
land  in  times  of  ordinary  freshet,  occasioned  or  enhanced  by 
the  dam.  In  erecting  his  dam  he  is  bound  to  regard  his  neigh- 
bor's rights  and  security ;  not  only  in  ordinary  stages  of 
water,  but  in  those  stages  occasioned  by  ordinarily  recurring 
freshets.  If  by  his  dam  he  aggravates  the  injury  of  an  ordi- 
nary freshet,  ne  will  be  responsible.  He  ought  to  provide 
against  this  in  erecting  his  dam.  If  he  cannot,  then  it  is  a  case 
in  which  he  must  prove  a  license  from  his  neighbor  to  suit  the 
exigency,  or  not  erect  it  at  all.  Casebeer  v.  Mowry,  55  Pa. 
St.  419,  423. 

In  the  case  in  hand,  the  abutments  and  fills  approaching 
them  invaded  the  natural  channel,  and  contracted  it  at  least 
65J  feel,  as  it  left  a  passage  of  only  92  feet,  where- 
puiBiiriiud  2S  the  natural  channel  was  157I.  The  water  was 
kaidtokkTe  much  higher  above  than  just  at  the  lower  side 
kMBuiMd  of  the  bridge,  and  the  pitch  or  descent  of  the  wa- 
fer  bridge.  jgj.  between  the  abutments  was  very  observable, 
and   the  current   great.     The  height  of  the    water   at  this 
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bridge  was  25  leet,  while  a  quarter  of  a  mile  below,  at  the 
other  bridge,  and  at  Cairo,  ij  miles  below,  it  was  19  feet, 
though  several  considerable  streams  came  in  below  this- 
bridge,  and  the  natural  features  of  the  channel  and  banks  in 
the  intervening  section  were  about  uniform.  No  harm  was 
done  by  the  stream  except  for  a  ipile  or  so  above  the  bridge. 
The  conclusion  is  strong  and  decided  that  the  plaintiff's  dam- 
age sprung  Irom  the  bridge  ;  in  fact,  we  may  say,  from  the 
additions  to  its  abutments,  and  the  deposit  of  broken  rock 
and  clay  at  their  bases. 

It  is  argu«d  that,  as  the  company  was  organized  by 
the  legislature  to  build  its  road,  it  is  not  liable.  In  England, 
parliament  is  omnipotent,  and  may  give  the  right  u,m,,, 
to  take  private  property  for  public  use  without  whBBbTUR* 
compensation,  but  our  constitutions  prohibit  the  toutntui 
taking  it,  for  even  public  use,  without  compensa-  '"',??i^'"'' 
tion.  Varner  v.  Martin,  21  W.  Va.  534;  Cooley,  *'  '' 
Const.  Lira,  530.  Under  the  constitution  of  1872  private 
property  can  neither  be  taken  nor  damaged  for  public  use 
without  compensation.  Though  the  charter  under  which 
this  railroad  was  built  was  enacted  long  before  this  constitu- 
tion,  when  the  constitution '  prohibited  only  the  taking,  not 
the  damaging,  of  property  without  compensation,  yet  it  was 
in  force  when  these  additions  were  made  to  the  bridge  abut- 
ments, which  additions  damaged  the  plaintiS's'property  ;  and 
therefore  it  may  be  said  the  company  would  be  liable  under 
the  constitution  of  1872,  even  if  it  would  not  have  been  be- 
fore it.  But  1  do  not  deem  it  necessary  to  so  decide,  for  the 
company  is  guilty  of  negligence  in  invading  materially  the 
natural  channel  of  the  stream,  and  maintaining  a  bridge  of 
inadequate  water-way,  when  it  was  within  its  power  to  pro- 
vide one  amply  adequate  to  allow  a  safe  passage  of  the  water. 
In  Spencer,  v.  Point  Pleasant  &  O.  R.  Co.,  23  W.  Va.  427,  20 
Am.  &  Eng.  R.  Cas.  125,  in  the  opinion,  the  law  is  stated  with 
enough  liberality  towards  those  exercising  an  authority  con- 
ferred by  law,  and  inflicting  hurt  upon  others  asfollows:  "Now, 
it  is  wefl  settled,  and  universally  admitted,  that  where  a  per- 
son or  corporation  is  vested  with  authority  by  thelegislature 
to  do  an  act  in  regard  to  which  they  will  be  perfectly  pro- 
tected from  all  responsibility,  and  will  be  liable  to  no  suit, 
either  at  law  or  in  equity,  provided  that,  what  they  are  au- 
thorized to  do  is  done  carefully  and  skillfully,  though  without 
such  authority  it  would  have  been  a  nuisance,  but,  if  done 
carelessly  and  unskiUfully,  and  damages  result  from  such 
carelessness  and  want  of  skill,  they  willbe  responsible."  This 
rule  holds  them  responsible  for  want  of  skill,  carelessness, 
negligence.     When  the  legislature  grants  a  charter  or  privi- 
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lege  to  perform  a  work,  it  is  always  with  the  understanding 
that  it  is  to  be  exercised  in  such  manner,  where  possible,  as 
not  to  injure  others.  An  action  will  not  lie  for  injury  "from 
the  execution  of  powers  given  by  act  of  parliament;  those 
powers  being  exercised  with  judgment  and  caution.  But  if 
the  statutory  powers  are  exceeded,  or  are  not  strictly  pur- 
sued, or  are  carelessly  and  negligently  done,  an  action  is  main- 
tainable."    2  Add.  Torts.  %  i,  chap.  i6. 

It  is  ai^ued  that  the  damage  came  from  an  extraordinary 
freshet,  and  defendant  is  not  liable,  because  that  was  the  act  of 
God.  In  McGraw  v.  Baltimore  &  O.  R.  Co.,  18  W. 
bi».rdi.  va.  364,  9  Am.  &  Eng.  R.  Cas.  188,  will  be  found 
^^umj!!*  ^^'^  definition  of  the  act  of  God :  "Such  an  acci- 
dentas  could  not  happen  by  the  intervention  of  man, 
— as,  storms,  lightning,  and  tempest;  those  losses  that  are 
occasioned  by  the  violence  of  nature,  by  that  kind  of  force 
■of  the  elements  which  human  ability  could  not  have  forseea 
or  prevented, — such  as  lightning,  tornadoes,  sudden  squalls 
of  wind,  an  extraordinary  convulsion  of  nature  ;  a  direct  vis- 
itation of  the  elements,  against  which  the  aids  of  science  and 
skill  are  of  no  avail ;  physical  causes  which  are  irresistible, 
which  human  foresight  and  prudence  cannot  anticipate,  nor 
human  skill  and  diligence  prevent,^such  as  loss  by  lightning, 
storms,  inundations,  and  earthquakes,  and  the  unknown 
dangers  to  navigation  which  are  suddenly  produced  by  their 
violence, — are  the  acts  of  God,  or  inevitable  accidents. '  But 
this  case  does  not  come  up  to  the  standard  of  that  definition. 
Such  freshets  as  this  had  often  occurred,  and  were  necessarily 
to  be  anticipated,  and  came  in  the  usual  order  and  course  of 
nature  in  that  section  ;  and  engineering  and  mechanical  skill 
were  at  hand  and  adequate  to  meet  such  a  freshet,  and  that, 
too,  with  a  reasonable  expenditure.  It  was  simply  a  high 
rise,  not  an  extraordinary  one.  In  Wood,  Nuis.  §  347,  treat- 
ing of  dams,  it  is  said  :  "The  water  may  be  raised  by  a  dam, 
so  as  to  keep  it  up  to  his  neighbor's  line,  but  he  is  Dound  at 
hisperilnottoraiseitabove  theline,  so  as  to  flow  his  land  ;  and 
he  will  be  answerable  for  all  injuries  that  result  from  such 
causes  as  are  usual  and  ordinarily  incident  to  the  locality  by 
rises  in  the  stream  which  might  be  reasonably  anticipated 
during  any  season  of  the  year.  If  the  stream  is  in  a  section 
of  country  where  at  certain  seasons  of  the  year  at  regular 
intervals  large  bodies  of  rain  fall,  so  as  to  swell  the  stream - 
to  unusual  proportions,  or  where  large  bodies  of  snow  fall, 
which,  in  meltmg,  finds  its  way  into  the  stream,  and  creates 
a  freshet  or  flood,  a  much  higher  degree  of  care  is  required 
than  in  a  section  where  these  occurrences  are  the  exception, 
rather  than  the  rule.     In  the  one  case,  he  who  pens  up  the 
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stream  by  a  dam  is  bound  at  his  peril  to  guard  against  dam> 
age  to  otners  therefrom,  either  from  storm  or  flood ;  while  in 
the  other  only  reasonable  care  is  required,  and  no  liability 
attaches  because  the  damage  is  the  result  of  unusual,  extra, 
ordinary,  and  unforseen  causes."  For  these  reasons  the  de- 
murrer to  the  evidence  and  the  motion  to  exclude  it  were 
properly  overruled.  And  for  the  same  reasons  the  motion 
to  set  aside  the  verdict  as  contrary  to  the  evidence  was 
properly  overruled.  The  defendant  has  no  evidence  in  the 
record.  There  appears  in  the  printed  record  evidence  of  the 
defendant,  but  it  is  not  incorporated  in  the  bill  of  exceptions 
containing  the  evidence.  The  evidence  of  plaintiff  being  all 
the  evidence,  as  it  is  sufficient  to  sustain  his  case  on  demurrer 
to  evidence,  so  it  is  on  a  motion  to  set  aside  the  verdict  be- 
cause of  insufficiency  of  evidence.  Where,  as  here,  only  the 
evidence,  not  the  fads,  is  certified,  the  court  must,  on  a  mo- 
tion for  a  new  trial,  because  the  verdict  is  contrary  to  the 
evidence,  make  all  inferences  reasonable  in  favor  of  the  ver- 
dict, as  on  a  demurrer  to  evidence,  and  cannot  set  it  aside 
unless  it  be  plainly  contrary  to  the  evidence.  Sheff  v.  Hunt 
ington,  16  W.  Va.  308;  Black  jj.  Thomas,  21  W,  Va,  700  j 
State  z*.  Flanagan,  26  W,  Va.  117;  Franklin  v.  Geho,  30  W. 
Va,  27.  The  rule  applies  with  stronger  force  when  a  motion 
for  a  new  trial  is  urged  in  an  appellate  court.  Black  v, 
Thomas,  21  W.  Va.  700;  Miller  v.  Franklin  Ins.  Co.,  12  W, 
Va.  116. 

Bill  of  exceptions  No.  i  is  for  the  admission  of  evidence 
objected  to.  It  contains  isolated  items  of  evidence  taken 
from  the  evidence,  contained  as  a  whole  in  bill  No.  2,  and 
should  be  read  in  connection  with  it. 

E.  J.  Taylor  was  asked  the  distance  from  Comwallis. 
bridge  (the  bridge  in  question)  to  the  straight-line  bridge, 
and  answered  :  "Just  a  short  distance.  It  is  not, 
perhaps,  on  the  track,  over  a  quarter  of  a  mile."  ' 
He  was  asked  the  distance  between  the  piers  of  | 
straight-line  bridge,  and  answered,  "  1 10  feet ;"  and 

¥ave  its  height,  26  feet  9  inches.  I  see  no  objection  to  it. 
heplaintiff  nad  a  right  to  show  that  the  abutments  of  Com- 
wallis  bridge  did  damage  to  him,  and  could  introduce  any 
evidence  tending  to  show  this.  The  fact  that  the  bridge  on 
the  stream  so  close  as  a  quarter  of  a  mile,  having  a  wider 
water-way,  with  a  depth  of  water  under  it  less  tnan  under 
the  Cornwallis  bridge,  (Lavelle  bridge,)  which  had  a  narrow- 
er water-way,  tended  to  show  that  it  was  the  inadequate 
water-way  under  the  latter  bridge  which  caused  the  injury, 
and  caused  the  water  to  back  up  five  feet  more  than  if  it  had 
been  of  the  same  width,  and  it  was  rather  an  admission  that 
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a  greater  width  than  92^-  feet  was  necessary  and  prudent  m 
that  the  company  had  a  bridge  of  a  much  wider  span  than 
just  below. 

Witness  W.  C.  Gilbert  was  asked :  "Did  you  see  anything 
about  his  garden?  Did  he  have  a  garden  there?"  and  an- 
swered "Yes."  He  was  asked  :' "How  were  the  fences  around 
the  garden?  In  what  condition  weretheyleft,  do  you'know?" 
and  answered:  "My  recollection  is  there  were  a  panel  or 
two  left  somewhere  about  the  garden,  but  do  not  recollect 
where  it  was."  As  this  evidence  bore  upon  the  character 
and  extent  of  plaintiS's  loss,  it  is  plainly  admissible.  He 
was  asked:  "Do  you  know  what  the  rise  of  the  water  was 
below  the  bridge  in  a  freshet  of  1886, — the  perpendicular?" 
and  answered:  "I  cannot  give  it  to  you  exactly.  I  was  at 
the  bridge  at  the  time  of  this  water  in  controversy,  and  my 
memory  is  it  lacked  about  1 8  inches  of  coming  up  to  the  cords 
of  the  bridge.  I  did  not  measure  it  I  saw  some  other  party 
measuring  it,  but  it  has  slipped  my  memory."  He  was  asked, 
""What  was  the  rise  at  the  lower  bridge?  and  answered  :  "I 
did  not  go  down  to  the  lower  bridge  at  that  time,  I  went  to 
Comwallis.  But  in  a  day  or  two  afterwards  I  went  to 
straight-line  bridge, — the  lower  bridge."  He  was  asked : 
"What  was  the  rise  of  the  water  at  that  bridge  below  the 
Lavelle  bridge  ?"  and  answered,  "I  did  not  measure  the  rise. 
The  observation  at  that  bridge  was  from  the  mark  of  the 
high  water,  the  same  as  it  was  on  the  other  bridge.  My 
recollection  is  it  was  in  the  neighborhood  of  7  feet  to  reach 
the  other  bridge."  I  think  this  evidence  was  proper  to  go  to 
the  jury. 

E,  J.  Taylor's  evidence.  Having  stated  that  he  owned  a 
farm  near  Cornwallis,  he  was  asked  this  question  :  "State,  as 
to  your  opinion,  observation,  or  otherwise,  if  those  piers  had 
been  in  the  condition  they  were  before  the  adi^tion  was  made 
to  them,  and  before  the  loose  rock  was  tumbled  in  around 
the  bottoms  of  theabutments,  would  the  freshet  that  occurred 
at  that  time  have  overflowed  your  land  to  have  done  the 
damage  that  it  did,  or  to  have  done  any  damage?"  He 
answered:  "No;  I  do  not  think  it  would." 

This  is  opinion  evidence.     Opinion  evidence  is,  under  the 

general  rule,  not  admissible,     i  GreenI,  Ev,  §  440;  4  Minor, 

Inst.  701.   This  question  touching  evidence  of  opin- 

**"*•*•■•'      ion  of  witnesses  is  of  daily  occurrence  in  trials,  and 

otopiiiu        qJ  great  practical  difficulty.     James  v.  Adams,  16 


W.  Va.  261.  "The  fact  that  any  person  is  of  opinion 
that  a  fact  in  issue,  or  relevant,  or  deemed  to  be  relevent„  to 
the  issue,  does  or  does  not  exist,  is  deemed  to  be  irrelevant  to 
the  existence  of  such  fact."    7  Am.  &  Eng.  Encyc.  Law,  79. 
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Such  is  the  general  rule,  though  there  are  exceptions  to  it 
arising  from  necessity.  The  difficulty  arises  in  defining  what 
is  opinion  evidence,  in  its  practical  application,  i  Bish. 
Crim.  Proc.  §  1 1 77  :  "Opinion  of  witness.  We  have  seen  that 
what  a  witness  describes  as  personally  observed  is,  in  philo- 
sophical truth,  merely  his  inference  from  sensations  felt,  and 
that  there  is  no  evidence  which  is  not  to  this  extent  presump- 
tive. In  other  words,  all  testimony  is  to  opinions.  But  the 
witness  alone  is  competent  to  form  an  opinion  as  to  the  causes 
of  his  sensations  of  this  class.  As  to  them  he  is  an  expert, 
and  the  only  expert  in  existence.  So,  when  he  speaks  to  his 
opinions  on  this  class  of  facts,  he  and  his  hearers  alike  term 
his  opinions  facts.  But  an  opinion  which  the  jurors  are  in  a 
situation  to  draw  as  well  as  ne  will  be  drawn  by  them ;  and, 
though  he  should  also  have  formed  his  opinion,  he  will  not 
be  permitted  to  state  what  it  is.  Sec.  11 78.  Opinions  on 
imperfectly  explainable  facts.  There  are  classes  of  facts 
which,  while  they  may  be  observed  with  sufficient  accuracy 
and  fullness  to  constitute  a  just  foundation  for  an  opinion,  can 
be  only  imperfectly  narrated.  In  reason,  the  inference  which 
a  witness  draws  fronj  a  series  of  observed  facts  of  this  sort 
must  be  helpful  to  a  jury  required  to  embody  in  a  verdict 
their  opinion  upon  them.  The  adjudications  on  questions  of 
this  class  are  to  a  considerable  extent  conflicting ;  many  ofr 
them  are  obscure,  and  various  points  are  unsettled  ;  but,  on 
the  whole,  the  doctrine  of  reason  is  that  also  of  the  books, 
the  result  being  that  in  these  cases  the  witness  is  to  relate 
the  facts  as  fully  and  exactly  as  he  can,  and  add  his  conclusion 
from  all  he  saw  and  heard,  as  the  only  practicable  method 
of  supplying  the  necessary  imperfections  of  the  narration." 

In  Wnart.  Crim.  Ev.  §  457,  it  is  slated:  That  a  witness' 
opinion  is  admissible  is  a  settled  rule,  though  much  difficulty 
exists  as  to  the  meaning  of  the  term.     What  is  opinion?  'Did 

A.  shoot  B.  ?'  C,  a  by-stander,  answers:  "My  opinion  is  that 
he  did.     I  saw  the  pistol  aimed.     I  heard  the  report,     I  saw 

B.  fall  down,  as  I  supposed,  dead.  From  .all  this  I  infer  that 
A.  shot  B.'     This  is  all  inference  on  the  part  of  the  witness, 

?'et  it  is  admissible,"  In  §  458,  Wharton  says:  "  The  true 
ine  of  distinction  is  this :  An  inference  necessarily  involving  - 
certain  facts  may  be  stated  without  the  facts,  the  inference 
being  an  equivalent  to  a  specification  of  the  facts ;  but  when 
the  tacts  are  not  necessarily  involved  in  the  inference,  (  e.  g. 
when  the  inference  may  be  sustained  upon  any  one  of  several 
distinct  phrases  of  fact,  none  of  which  it  necessarily  involves,) 
then  the  facts  must  be  stated.  In  other  words,  when  the 
opinion  is  the  mere  short-band  rendering  of  the  facts,  then 
the  opinion  can  be  given,  subject  to  cross-examination  as  to 
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the  facts  on  which  it  is  based."  In  ^  459,  Wharton  says  that, 
as  to  matters  concerning  which  the  jury  can  themselves  form 
opinions,  witnesses  cannot  state  opinions  which  do  not  them- 
selves involve  the  facts  from  which  they  are  drawn. 

The  question  propounded  to  Taylor  called  for  his  opinion 
or  conclusion,  based  on  facts  or  circumstances  to  him  known, 

about  a  material  matter  in  issue,  viz.,  whether  the 
OpiRiemMto  additions  to  the  abutments  did  him  damage;  and 
JJ^"  upon  that  matter  the  jury  could  draw  an  opinion 

just  as  well  as  Taylor,  as  it  was  not  of  such  nature 
that  they  could  not  form  an  opinion  on  it.  It  may  be  said 
he  had  peculiar  "knowledge  of  the  bridge  and  the  stream  at 
the  bridge  and  on  his  premises  as  before  and  as  after  those 
additions,  and  should  therefore  give  his  opinion ;  but  the  fact 
remains  that  he  is  asked  for  what  is  and  can  be  only  his  opin- 
ion, and  that  drawn  from  facts  capable  in  their  nature  of^be- 
ing  presented  to  the  jury,  and  on  which  they  could  readily 
pass.  The  jury  must  base  their  verdict  on  their  own  weigh- 
ing of  evidence,  not  on  the  weight  which  a  witness  may  give 
it 

This  evidence  being  improper,  what  is  its  effect  on  the 
case  ?     On  its  consideration  of  the  demurrer  to  the  evidence, 

the  motion  to  exclude  it,  and  the  motion  for  a  new 
■*«*<*•*■  trial,  the  court  should  repair  the  error  in  admitting; 
^mr'^rt.'""  '*  ^y  entirely  excluding  it :  and  if  without  it  the 
ttmat.  plaintifi's  case  could  not  be  sustained,  should  have 

decided  for  the  defendant,  rendering  judgment  Ott 
the  demurrer  to  the  evidence  for  the  defendant,  or  excluding 
the  evidence  which  would  have  resulted  in  a  verdict  for  it, 
and  on  the  motion  for  a  new  trial  rendering  judgment  for 
defendant;  but  if,  ;;fter  excluding  such  evidence,  there  was 
enough  to  sustain  the  plaintiff's  case,  it  should  have  given 
him  judgment.  I  think  the  circviit  court,  viewing  the  balance 
of  the  evidence  upon  a  demurrer  to  the  evidence,  could  well 
find  enough  evidence  to  sustain  the  plaintiff's  case,  outside  of 
this  objectionable  evidence.  The  jury,  except  as  to  amount 
of  damages,  did  not  pass  on  the  evidence,  for  on  the  issue  it 
found  for  the  plaintifTor  the  defendant,  according  as  the  opin- 
ion of  the  court  might  be  for  the  one  or  the  other  on  the  de- 
murrer to  the  evidence.  The  defendant,  having  staked  the 
result  on  such  demurrer,  withdrew  all  trial  of  the  facts  on  the 
issue  from  the  jury.  Hence  the  motion  to  set  aside  the  ver- 
dict had  no  other  effect  than  to  save  from  waiver,  if  needed 
for  that  purpose,  the  benefit  of  exceptions  to  the  action  of  the 
court  on  the  admission  of  evidence  and  said  demurrer,  for 
the  court  in  deciding  it  must  apply  the  same  principles  as  00 
the  demurrer  to  evidence.     There  was  no  verdict,  but  it  wa» 
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dependent  upon  the  action  of  the  court  on  that  demurrer. 
There  was  no  verdict  independent  of  such  demurrer,  which 
the  defendant  could  ask  to  be  set  aside,  for,  if  the  court  should 
decide  for  it  on  the  demurrer  to  evidence,  that  verdict  was 
in  its  favor.  Hence  the  same  principles  apply  on  the  motion 
to  set  aside  the  verdict  as  on  the  demurrer  to  evidence  ;  that 
is,  as,  excluding  this  improper  evidence,  there  was  enough  to 
sustain  the  plaintiff's  cause,  it  did  not  err  in  overruling  the 
motion  to  set  aside  the  verdict,  if  in  fact  it  had  any  action  to 
take  on  it. 

Even  where  the  issue  has  been  tried  by-a  jury  on  the  evi- 
dence, and  an  absolute  verdict  for  one  side  nas  been  found, 
on  a  motion  to  set  aside  on  the  ground  that  improper  evi- 
dence has  been  admitted  the  admission  of  such  evidence  does 
not  always  call  for  a  reversal ;  for  in  Hall  v.  Lyons,  29  W, 
Va.  410,  It  is  held  in  such  case  the  appellate  court  will  pre- 
sume that  the  defendant  was  prejudiced  by  such  evidence, 
unless  it  affirmatively  appear  that  in  point  of  fact  he  could 
not  have  been  prejuaiced  by  it ;  and  ordinarily  this  can  only 
t)e  made  to  appear  by  al!  the  evidence  being  certified,  so  that 
the  appellate  court  is  satisfied  that,  if  this  improper  evidence 
had  been  excluded,  the  plaintiff's  case  would  still  have  been 
made  out  so  clearly  that,  if  the  jury  had  found  a  verdict  for 
the  defendant,  the  court  ought  to  nave  set  it  aside  as  unsus- 
tained  by  the  evidence,  or  contrary  thereto.  In  his  delivery 
of  the  opinion  in  that  case.  Green,  J.  says;  "It  would  be 
folly  to  set  aside  a  verdict  when  this  court  is  of  opinion  that 
the  jury  should  and  would  render  the  same  verdict  on  an- 
other trial,  when  the  improper  evidence  was  excluded  from 
their  consideration.  It  is  not  necessarily  a  good  ground  to 
reverse  a  judgment  that  the  record  shows  that  the  court  be- 
low admitted  evidence  to  go  to  the  jury  against  the  plaintiff 
in  error."  Had  an  absolute  verdict  been  found  for  the  de- 
fendant, and  had  such  improper  evidence  been  excluded,  the 
circuit  court  should  have  set  it  aside.  In  Payne's  case,  31 
Grat.  (Va.),  855,  the  rule  is  thus  laid  down  :  "  If  the  only  ob. 
jection  to  the  evidence  was  its  irrelevancy,  and  it  could  not 
possibly  have  prejudiced  the  prisoner,  tnen  the  judgment 
ought  not  to  be  reversed  for  the  error  in  not  excluding  it:  for 
to  authorize  the  reversal  of  a  judgment  for  admitting  irrele- 
vant evidence,  not  only  must  the  evidence  be  irrelevant,  but 
it  must  be  of  such  a  nature  as  that  its  admission  may  have 
.prejudiced  the  prisoner.  If  he  may  have  been  so  prejudiced, 
even  though  it  be  doubtful  whether  in  fact  he  was  so  or  not, 
that  is  sufficient  ground  for  reversing  the  judgment  See 
Southern,  etc.,  Ins.  Co.  v.  Trear,  29  Grat.  (Va.),  255."  This 
rule  is  approved  by  this  court  in  State  v.  Kinney,  26  W.  Va. 
39  A.  &  E.  R.  Cu.— iB 
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i4i-r43.  See  Beach  f.  O'Reilly,  14  W.  Va.  55  ;  Moore  «», 
City  of  Huntington,  32  W.  Va.,  8  S.  E.  Rep.  512;  Kerr  v. 
Lunsford,  32  W.  Va.  — ,  8  S.  E.  Rep.  493.  If  the  case 
pointedly  turned  on  such  a  verdict,  unconditional  upon  a 
demurrer  to  evidence,  under  the  rule  propounded  by  these 
authorities,  rigid  as  they  properly  are,  the  verdict  should  stand. 
Said  witness,  James  Taylor,  was  asked  if  he  was  acquainted 
with  the  river  from  the  Lavelle  bridge  to  straight  line  bridge, 

and  answered  that  he  was  well  acquainted  with  it 
TMiinoBr  to  to  that  point,  and  clear  on  to  Cairo.  He  was  then 
oTwit™^  asked:  "The  rise,  you  say,  of  1886,  injured  you. 
kmawMse."    Was  the  Water  below  the  Lavelle  bridge  out  of  its 

banks?"  He  answered:  "  I  went  from  my  house 
to  Cairo  two  or  three  days  afterwards,  and  could  see  the  wa- 
ter  marks  all  along.  I  did  not  see  where  it  had  been  out  of 
the  banks  any  place  except  at  Florence  Smith's,  where  there 
is  a  very  low  place."  This  tended  to  show  that  the  water 
was  not  out  01  the  banks  below,  whereas  it  was  above,  the 
bridge,  and  that  this  was  attributable  to  the  bridge,  and  was 
admissible.  John  Hewitt  was  asked  :  "  From  your  observa- 
■  tion  there,  are  you  able  to  state,  if  that  obstruction  [meaning 
the  addition  to  the  abutments  of  the  bridge]  hadn't  been 
placed  at  the  abutments,  would  the  water  have  been  ob- 
structed to  the  extent  it  was?"  and  answered:  "  No,  sir." 
If  that  answer  is  to  be  construed  as  saying  the  water  would 
not  have  been  obstructed  to  the  extent  it  was  but  for  the  ol> 
struction,  it  would  be  opinion  evidence,  and  what  is  said 
above  as  to  that  part  of  James  Taylor's  evidence  held  im- 
proper would  apply  ;  but  from  the  structure  of  the  question 
it  is  not  to  be  so  construed,  but  as  stating  that  he  was  unable 
to  say  as  to  the  rise  and  obstruction, — in  effect,  no  evi- 
dence on  the  matter.  Thomas  Griffin,  having  testified, to 
having  seen  material,  composed  of  stone,  rock  and  mud,  at 
the  foot  of  the  abutments,  was  asked  whether  or  not  it  con- 
tracted the  channel,  and  answered  :  "It  does,  to  the  best  of 
my  knowledge.  That  is  my  belief."  I  think  this  admissible 
under  the  rules  above  stated.  This  material  being  perceived  ; 
by  the  eye,  as  was  also  the  channel,  I  think  he  could  say  it 
contracted  the  channel.  He  was  asked  :  "What  company 
put  those  stones  there?"  and  answered  :  "Baltimore  &  Ohio 
Railroad  Company,  or  its  employes."  He  was  asked:  "How 
long  did  those  stones  remain  there  ?"  and  answered :  "  To 
the  best  of  my  knowledge,  the  biggest  part  of  them  until  they 
were  dug  out  for  those  additions  to  the  abutments.  I  do  not 
remember  when  they  were  removed,  part  of  them  :  and  the 
balance  still  remained  there,  and  remains  there  till  this  time.** 
He  was  asked  what  hands  took  out  part  of  those  stones  in 
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"building  the  additions  to  the  abutments,  and  answered :  "Arm- 
strong's men  ;"  and  was  then  asked  :  "Who  was  he  working 
for?"  and  answered  ;  To  the  best  of  my  knowledge  he  was 
working  for  the  B.  &  O.  R.  Co."  Certainly  it  was  competent 
for  plaintiff  to  show  the  presence  of  those  rocks  in  the  chan- 
nel ;  that  defendant  took  part  out  and  built  the  additions. 
Perhaps  the  objection  is  to  the  expression  "  to  the  best  of  my 
knowledge."  Turning  to  this  witness'  entire  evidence,  of 
which  the  above  is  only  an  extract,  we  find  that  he  had  stated 
that  he  had  himself  worked  for  the  Baltimore  &  Ohio  Com. 
pany ;  hatj  helped  the  hands  put  those  rocks  there  ;  and  that 
no  other  company  had  worked  on  or  managed  that  road.  I  ' 
think  it  was  proper  to  go  to  the  jury.  Tne  ground  of  his 
knowledge  could  be  developed  on  cfoss-examination.  A  wit- 
ness need  not  be  positive,  excluding  all  doubt,  in  his  state- 
ment He  may  state  facts  to  the  best  of  his  knowledge,  or 
his  best  impressions  even,  and  the  weight  of  his  evidence  is 
a  matter  for  the  jury,  i  Greenl.  Ev.  §440;  Whart,  Crim. 
Ev.  §  462. 

The  plaintiff  stated  as  a  witness  that  his  mill  had  two  French 
burrs,  and  that  the  wheat  burrs  were  cracked  after  the  freshet. 
He  was  asked:  "  Did  the  water  damage  the  burrs?" 
and  answered  :  "1  think  it  did.  They  were  soaked  ^J^*?**"** 
in  the  water,  and  I  had  never  seen  the  cracks  be- 
fore." I  incline  to  think  Taylor*n  expert,  and  his  evidence 
admissible  on  this  matter.  Bird's  Case,  2[  Grat.  (Va.),  800; 
McCormick  v.  Hamilton,  23  Grat.  (Va.),  561.  But  at  any 
rate,  though  opinion  evidence,  it  bore  only  on  the  question 
of  damages,  and  besides  would  not  affect  the  result,  under 
the  principles  above  stated.  The  judgment  is  affirmed,  with 
damages  according  to  law,  and  costs  to  the  defendant  in  er- 
ror. 

Snyder,  P.,  and  Green  and  English,  JJ.,  concurred. 

Damagflt  Ariilng  from  Construction  of  Bridge— Conveyance  of  Right  of 
Vfay. — Where  a  landowner  for  a  valuable  consideration  conveys  to  a  rail* 
road  company  the  land  necessary^  for  its  right  of  way,  the  compensation 
received  includes  all  injuries  arising  from  tlie  construction  of  the  road  if 
the  company  exercises  reasonable  skill  and  careful  judgment  in  designing  ; 
and  constructing  it.  ,  Accordingly,  where  a  railroad  company  which  had  ' 
constructed  three  bridges  across  astream,  each  having  a  span  of  forty  feet, 
subsequently  reconstructed  the  bridges  and  extended  the  spans  to  one 
hundred  feet,  and  water  is  thereby  thrown  upon  plaintiff's  land,  the  company 
is  not  liable  tor  the  injuries  caused  thereby  except  it  be  shown  that  it  n^- 
lected  some  duty  on  its  part  or  exceeded  thepowers  conferred  upon  il  by 
its  charter,  the  injuries  so  received  being  included  in  the  consideration  for 
the  conveyance.     Hodge  v.  Lehigh  Val.  R.  Co.,  39  Fed.  Rep.  449. 

Bridge*— Obitructlon  of  Stream  and  Overflow  of  Landi,— See  McClen^- 
hanw.Omalia4R.V.  R.  Co.,  (Neb.)  37  Am.&.  Eng.R.  Cas.  345.  andnote, 
353. 
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Baltimore  &  Ohio  R.  Co. 

{U.  S.  CiraUt  Court,  S.  D.,  Okie.  August  i,  1888.) 

Inluris*  to  Emploj« — R0O»lpt  fA  B«n«flti  from  Rallsf  Astoclstion — Rr 
haca  of  Company. — A  by-law  of  a  railroad  relief  association  which  require* 
employes  of  the  railroad  company  to  file  a  release  of  the  raiload  company 
from  any  claim  for  damages  before  receiving  any  payment  for  benefits  from 
the  rclin  association,  simply  requires  the  member  of  a  relief  association  to 
make  his  election  between  suing  the  railroad  company  for  damages,  or  rely- 
'—a  upon  the  benefits  conferred  by  the  relief  association,  and  is  not  against 


of  a  railroad  relief  association  obtains  payment  of  benefits  by  falsely  repre- 
senting that  his  inability  to  work  resulted  from  malaria  when  in  fact  it  was- 
caused  by  a  railroad  collision,  he  is  not  estopped  by  such  misrepresentation 
from  maintaining  an  action  against  the  railroad  comfHUiy  to  recover  dam- 
ages for  the  injury. 

Penonai  Injurloi — Damagai — Aggravation  of  Injuries  bj  Negliganea. — An 
inhired  employe  can  only  recover  damages  for  such  injuries  as  were  prop- 
erly  caused  by  the  accident,  and  not  for  any  aggravation  thereof  brou{^ 
about  by  his  own  negligence. 

At  Law.     On  motion  for  a  new  triaL 
James  IV.  Owens  and  /.  A.  Flury  for  plaintiEE. 
James  H,  Collins  for  defendant 

Sage,  J., — The  plaintiff  sues  for  the  recovery  of  damages 
by  reason  of  injunes  received  in  a  collision  of  freight  trains 
P,,^^  while  a  fireman  in  the  employment  of  defendant, 

and  resulting  from  the  negligence  of  the  defend- 
ant. A  clear  case  of  negligence  was  made  out,  and,  aside 
from  the  question  which  will  be  hereinafter  noticed,  the 
only  contest  upon  the  trial  was  as  to  the  amount  of  damages. 
The  injuries  received  by  the  plaintiff  were  at  the  time  appar- 
ently slight.  They  did  not  prevent  him  from  assisting  in 
putting  out  a  fire,  which  had  started  in  the  wreck  of  the  train, 
nor  from  assisting  in  other  ways  about  the  train,  nor  from 
travelling  the  next  day  to  his  home,  some  30  or  40  miles  dis- 
tant. He  was  then,  asne  testified,  suffering  pain  from  injuries 
ineceived  about  the  lower  region  of  the  ribs  and  the  shoulder* 
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blade,  and  extending  to  the  spine.  He  consulted  a  physician, 
who  testified  that  he  was  at  that  time  aware  that  there  was 
danger  of  inflammation  and  of  abscess  of  the  liver,  and  that 
physical  exertion  would  aggravate  the  injuries  and  increase 
the  danger.  He  advised  the  plaintiff  to  abstain  from  labor. 
But  the  plaintiff,  stating  that  he  depended  upon  his  labor  for 
his  living,  declined  the  advice,  and  went  to  work ;  the  testi- 
mony on  behalf  of  the  defendant  being  that  he  worked  as  a 
train  fireman  in  defendant's  employ  6^  days  in  August.and  26J 
days  in  September,  counting  a  run  of  about  100  miles  as  a 
day's  work.  Then  his  health  failed  him,  and  he  was  obliged 
to  quit  work,  and  made  application  for  benefits  tu  the  Balti- 
more &  Ohio  Relief  Association,  an  organization  chartered 
by  the  Legislature  of  Maryland  for  the  purpose  of  affording 
rehef  in  case  of  accident,  and  in  case  of  disability  by  illness, 
to  the  employes  of  the  defendant,  certain  officers  ol  the 
defendant  company  being  ex  officio  directors  of  the  relief 
association,  and  the  president /ro/'^Tn.  of  the  defendant  com- 
pany being  also  ex  officio  president  of  the  relief  association. 
The  charter  of  the  relief  association  provides  that  the 
Baltimore  &  Ohio  Railroad  Company  shall  guarantee  the 
performance  of  the  contracts  made  by  the  relief  association, 
and,  under  authority  given  to  the  railroad  company  to  extend 
its  aid  to  the  relief  association  upon  such  terms  as  the  rail- 
road company  should  deem  proper,  the  company  provided, 
by  way  01  permanent  loan  to  the  relief  associatiofi,  a  guar- 
anty fund  of  $100,000.  One  of  the  conditions  of  this  guar- 
anty, as  expressed  in  a  by-law  of  the  association,  was  sub- 
stantially as  follows:  That,  inasmuch  as  it  was  no  part  of  the 
scheme  of  the  relief  association  that  any  of  its  members 
should  obtain  double  benefits  in  case  of  an  injury,  whenever 
any  such  claim  was  made  against  the  relief  association,  the 
clamant  should  first  file  a  release  of  the  railroad  company 
from  any  claim  for  damages.  .When  the  application  was 
made  by  the  plaintiff'  to  the  association  for  benefits,  it  was 
placed,  not  upon  the  ground  that  he  was  disabled  by  reason 
of  injuries  resulting  from  the  collision,  but  upon  the  ground 
that  he  was  disabled  by  illness  resulting  from  malaria  (a  word 
which  seems  to  have  a  very  wide,  varied,  and  sometimes  in- 
definite, application),  from  jaundice,  and  from  constipation, 
and  perhaps  other  causes.  It  was  fortified  by  the  certificate  ' 
of  the  plamlifi's  physician,  who  testifies  that  when  he  made 
it  he  knew  it  was  not  true,  but  made  it  at  the  urgent  request 
of  the  plaintiff  and  his  wife,  who  both  insisted  that  the  claim 
should  be  made  in  that  way.  The  application  was  honored 
and  the  benefits  under  the  clause  or  provision  of  the  by-laws 
of  the  association  relating  to  such  cases  were  paid  to  and  re> 
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ceived  by  the  plaintiff,  to  the  amount  of  about  $33a 

Upon  the  tnal  the  plaintiff  claimed,  and  introduced  testi- 
mony— including  the  testimony  of  his  physician,  and  of  other 
physicians  as  experts — in  support  of  his  claim,  that  the  injury 
received  by  him  at  the  colbsion  was  the  cause  of  all  the  ail- 
ments and  disabilities  stated  in  the  certificate  upon  which  he 
received  benefits  as  above  stated  from  the  association,  and 
'  that  by  reason  of  that  injury  an  abcess  of  the  liver  was  occa- 
sioned ;  that  he  suffered  from  an  attack  of  jaundice,  and  from 
stammering,  the  latter  induced  by  the  injury  to  his  spine,  re- 
ceived at  the  time  of  the  collision ;  and  that  all  these  results 
were  likely  to  be  permanent,  disabling  him  from  labor,  and 
probably  shortening  his  life.  Testimony  of  experts  and  oth- 
ers, controverting  that  oSered  by  the  plamtiff,  was  introduced 
fay  the  defendant,  and  testimony  tending  to  prove  that  the 
results  shown  were  brought  upon  the  plaintiff  by  his  own 
imprudence  in  disregarding  the  advice  of  his  physician,  and 
working  in  August  and  September,  as  hereinbefore  set  forth. 
At  the  trial  the  jury  was  instructed  with  reference  to  their 
general  verdict,  ana  were  also  directed  to  answer  in  writing 
four  questions  proposed  by  the  court.  Those  questions,  with 
the  answers,  were  as  follows ; 

1.  Were  the  injuries  sustained  by  the  plaintiff, — to  wit,  ab- 
scess of  the  liver,  jaundice,  and  stammering, — or  any  of  them. 

caused  by  the  collision  of  the  freight  trams  of  the 
1^,,  defendant  on  the  i8th  day  of  August,  1883,  or  did 

he  bring  them  upon  himself  by  performing  the 
work  of  a  fireman  on  the  defendant's  road  between  the  i8th 
of  August  and  the  ist  of  October,  1883?  If  the  injuries  sus- 
tained were  caused  partly  by  the  collision  and  partly  by  his- 
performing  work,  the  jury  will  so  state. 

A.  The  injuries  sustained  are  due  partly  to  the  colHsion> 
and  partly  to  the  work  subsequently  performed  by  the  plaint- 
iff. 

2.  What  amount  of  damage  did  plaintiff  suffer  from  said 
injuries  ? 

A.  $7,000. 

3.  If  the  jury  find  that  the  injury  resulted  in  part  from  the 
collision  and  in  part  from  the  plaintiff's  subseq^uently  working 
as  fireman,  how  much  of  the  damage  is  attributable  to  the 
collision,  and  how  much  to  the  plaintiff's  subsequent  work  as 
fireman  p 

A.  $3,500. 

5.  What  amout  of  damages  has  the  plaintiff  sustained  by 
reason  of  said  collision,  without  taking  into  account  jaundice,, 
abscess  of  the  liver,  or  stammering  ? 

A.  $20. 
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The  general  verdict-was  in  favor  of  the  plaintiff  for  $3,520. 
The  plaintiff  moves  for  a  judgment  for  $7,000  upon  the  spec- 
ial verdict  in  answer  to  the  second  question.     The 
defendant  moves  for  anew  trial  for  the  reasons  fi*"""*"'"^ 
(1)  that  the  verdict  and  several  findings  by  the  J^^^" 
jury  are  not  supported  by  sufficient  evidence  and 
are  contrary  to  law  ;  {2)  tnat  the  damages  are  excessive,  and 
(3)  that  the  court  errea  in  refusing  to  give  to  the  jury  the 
several  charges  asked  by  the  defendant.     The  defendant  also 
moves  for  judgment  in  its  favor  upon  the  first  question  and 
answer,  notwithstanding  the  general  verdict.     This  motion 
is  inconsistent  with  defendant  s  motion  for  a  new  trial,  but  it 
will  be  considered  as  an  alternative  motion. 

Upon  the  trial,  questions  were  raised  as  to  the  effect  of  the 
representations  made  by  the  plaintiff  in  his  application  to  the 
relief  association  for  benefits.  The  defendant's  contention 
was  that  the  plaintiff  was  estopped  by  these  representations, 
and  by  accepting  the  benefits  paid  him  in  reliance  upon  them, 
from  claiming  damages  against  the  defendant.  The  plaintifif, 
on  the  other  hand,  contended  that  the  provision  in  the  by- 
laws of  the  association,  requiring,  as  a  condition  precedent, 
the  filing  of  a  release  of  the  defendant  from  any  claim  for 
damages,  was  void  as  against  public  policy. 

Upon  these  propositions  the  court  instructed  the  jury  as 
follows,  as  appears  from  the  stenographic  report  of  the 
charge :  "  It  is  urged  that  that  was  an  illegal  ar- 
rangement; that  the  law  does  not  permit  an  em-  s*'eM»o'«» 
plover  to  stipulate  for  immunity  from  the  damages  SJ^JJ^I'*" 
which  his  employes  may  sustain  by  reason  of  nis 
negligence.  That,  as  a  general  proposition^  gentlemen,  is  well 
stated.  That  is  the  law.  But  it  does  not  apply  to  this  case, 
for  this  reason :  There  is  no  stipulation  that  the  members  of 
the  relief  association  shall  not  be  at  liberty  to  sue  the  Balti- 
more &  Ohio  Railroad  Company  for  damages  resulting  from 
accidents  attributable  to  the  negligence  of  that  company.  If 
•  there  were,  that,  in  my  opinion,  would  be  an  illegal  stipula- 
tion. It  would  be  against  public  policy.  But  the  stipulation 
is,  in  effect,  that  when  a  member  of  the  relief  association, 
who  is  an  employe  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany (and  no  one  else  can  be  a  member),  sustains  such  inju- 
ries, he  may  make  his  election  to  sue  the  railroad  company 
for  damages,  or,  waiving  that  right,  he  may  rely  upon  the 
benefits  stipulated  by  the  relief  association.  Now,  that'  is 
perfectly  legitimate  and  proper,  and  there  can  be  no  possible 
objection  to  it.  I  am  unable  to  agree  with  counsel  that  the 
by-law  applies  only  in  cases  of  accident  unaccompanied  by  . 
negligence,  and  that  a  casualty  resulting  from  negligence  is 


Digmzefl  by  Google 


280  OWENS  V.   BALTIMORE  4   OHIO   R.   CO, 

not  an  accident.  In  a  strict,  technical  sense  that  may  be  true, 
but  it  is  not  true,  in  my  opinion,  in  the  sense  in  which  the 
word  is  used  in  the  by-laws  of  the  association,  because  there 
would  be  no  occasion  for  the  release  of  a  claim  for  damages 
for  injuries  from  an  accident  occurring  without  the  fault  or 
negligence  of  the  railroad  company,  inasmuch  as  in  such  a 
case  no  liability  would  be  incurred  oy,  or  could  be  enforced 
against,  the  company.  The  manifest  meaning  of  the  by-law 
is  that  it  applies  to  cases  where  the  employe  might  maintain 
an  action  for  damages  against  the  railroad  company.  It  puts 
him  to  his  election.  He  can  sue  the  railroad  company,  or  he 
can  take  the  benefits  from  the  relief  association.  This  is 
quite  as  legitimate  as  it  is  to  settle  claims  of  this  character 
out  of  courtby  private  negotiations,  which  is  done  constantly, 
and,  if  fairly  done,  nobody  thinks  of  questioning  it." 

With  reference  to  the  representations  made  by  and  on  be- 
half  of  the  plaintiff  upon  his  applying  to  the  relief  associa- 
tion for  benefits,  the  charge  was  as  follows :  "  Now 
»•?»"•«•-  it  is  insisted  by  the  defendant  that,  inasmuch  as 
tiMiuta  those  representations  were  made  by  the  plaintiff, 
^D^^  3"^  supported  by  the  certificate  of  his  physician, 
wo^  who  testifies  that  he  knew  that  they  were  untrue, 

and  that  he  made  them  at  the  urgent  request  of  the 
plaintiff  and  his  wife, — both  insisting  that  the  claims  should 
be  made  in  this  way, — the  plaintiff  ought  to  be  estopped  in 
this  suit  from  asserting  that  his  injuries  resulted  from  the 
collison,  and  did  not  result  from  the  causes  to  which  he  at- 
tributed them  in  his  application  to  the  association  for  relief. 
Gentlemen,  I  cannot  give  my  assent  to  that  proposition,  for 
the  reason  that  the  Baltimore  &  Ohio  Railroad  Company  is 
one  corporation,  and  the  relief  association  is  another  corpo- 
ration, and  the  two  corporations  are  as  separate  and  distinct 
as  two  individuals.  The  benefits  received  by  the  plaintiff 
were  paid  by  the  association,  and  out  of  the  funds  of^  the  as- 
sociation, and  not  by  the  railroad  company ;  and  there  is  no 
privity  to  support  an  estoppel  against  the  plaintiff  and  in 
favor  of  the  railroad  company.  The  railroad  company  was 
nothing  but  a  guarantor,  and  it  is  laid,  down  that  a  guarantor 
is  not  in  privity  with  his  principal  for  the  purposes  of  an 
estoppel.  Bigelow,  Estop.  75,  and  cases  cited.  It  is  true 
that  there  was  a  possibility  that  the  railroad  company,  as 
guarantor,  might  be  affected  by  the  payment  of  the  benefits 
received  by  the  plaintiff,  amounting  to  about  $330.  It  was 
possible,  because  all  things  are  possible  in  financial  affairs, 
that  claims  against  the  association  should  exhaust  its  own 
funds,  and  compel  it  to  draw  upon  the  guaranty  fund :  but  no 
such  contingency  arose,  and  the  association,  when  it  paid 
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those  benefits,  had  in  its  treasury,  as  is  disclosed  by  the  evi- 
dence, over  half  a  million  dollars,  made  up  by  the  contribu- 
tions and  assessments  paid  by  its  members.  The  railroad 
company  was  not,  therefore,  directly  involved,  and  the  possi- 
bility that  it  might  be  ultimately  involved  was  and  is  so  re- 
mote that  you  need  not  consider  it.  The  court  holds  that 
there  is  no  estoppei  in  this  case." 

The  jury  were  also  charged  that  they  ought  to  take  into 
account  the  statements  made  by  plaintiff  and  by  his  physi- 
cian in  support  of  his  application  for  benefits,  in  weighmg 
their  evidence  as  witnesses  in  this  cause;  and  taking  into 
account  their  explanations,  also  determine  what  credit  to  give 
to  their  evidence. 

The  court  reaffirms  these  rulings,  and  they  dispose  of  the 
points  made  on  the  motion,  excepting  those  relating  to  the 
findings  by  the  jury  that  the  p  lam  tiff  aggravated 
his  injuries  by  his  own  acts  subsequent  to  the  col-  *ff~*',"°\ 
lision.  The  finding  by  the  jury,  in  answer  to  the  pi^^,Vr  ' 
third  question,  that  the  subsequent  ailments  of  the  owi  mu. 
plaintiff — to  wit,  abscess  of  the  liver,  jaundice  and 
stammering — resulted  in  part  from  the  collision,  and  in  part 
from  his  own  imprudence ;  that  the  damage  was  capable  of 
apportionment,  $3,500  of  the  subsequent  damage  being  at- 
tributable to  the  collision,  and  the  same  amount  to  his  work- 
,ing  as  fireman  after  the  collision, — was,  in  the  opinion  of  the 
court,  fairly  derivable  from  the  evidence.  The  general  rule 
is  stated  in  2  Thompson  on  Negligence,  1162,  to  be  that 
"contributory  negligence  is  never  looked  to  in  mitigation  of 
damages;  but,  whenever  it  is  shown  to  exist,  it  is  a  complete 
bar  to  the  action.  To  this  there  is  obviously  this  exception ; 
if  the  injury  produced  by  the  plaintiff's  negligence  is  capable 
of  a  distinct  separation  and  apportionment  from  that  pro- 
duced by  the  defendant's  negligence,  it  should  be  excluded 
by  the  jury  in  estimating  the  damages  and  they  may  assess 
against  the  defendant  those  damages  which  followed  sepa- 
rately from  his  act.  The  rule,  stated  another  way,  is  that  the 
person  injured  is  not  entitled  to  recover  for  any  enhancement 
of  damages  produced  by  his  own  want  of  care."  This  state-, 
ment  of  the  law  must,  however,  be  taken  with  a  proper  un- 
derstanding. Where  ihe  negligence  of  the  plaintiff  contrib- 
utes to  the  original  cause  of  the  injury,  it  is  ^tal  to  his  claim 
for  damages,  unless  it  appears  that  the  defendant,  notwith- 
standing the  plaintiff's  negligence,  might  have  avoided  the 
cause  of  the  injury  and  failed  to  do  so.  In  this  cause  the 
finding  of  the  jury  was,  in  substance,  that  the  injury  sus- 
tainea  by  the  plaintiff  resulted  solely  from  the  neghgence  of 
the  defendant  (and  in  this  the  testimony  was  altogether  and 
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overwhelmingly  in  favor  of  their  finding),  but  that  it  was. 
subsequently,  by  acts  ot  the  plaintiff  entirely  distinct  and 
separate  from  the  causa  causans,  aggravated.  In  other  words, 
the  jury  found  that  the  damages  resulting  from  the  collision 
were,  immediately,  $20,  and  subsequently,  by  development 
of  the  injuries  then  received,  $3,500  additional;  and  further, 
that  the  plaintiff,  by  his  own  acts  subsequent  to  and  entirely 
disconnected  from  the  collision,  aggravated  those  injuries  to- 
his  damage  in  the  additional  sum  of  S3,Soo.  And  the  jury, 
by  their  general  verdict,  said  that  the  defendant  was  liable 
for  the  damages  sustained  by  the  plaintiS  at  the  time  of  the 
collision  and  caused  thereby,  and  those  resulting  subsequent- 
ly therefrom,  but  not  for  any  aggravation  by  his  own  acts  of 
tnose  injuries  and  the  damages  resulting  from  such  aggrava- 
tion. 

Now,  turning  to  §  19  of  Beach  on  Contributory  Negli- 
gence, we  find  a  statement  of  the  law  exactly  in  point :  "  When 
the  subsequent  negligence  of  the  plaintiff  contributes,  not  to 
cause,  but  to  aggravate,  the  injury,  it  will  not,  as  has  been 
hitherto  suggested,  avail  the  defendant  as  a  defense,  for  the 
obvious  reason  that  howsoever  much  it  may  have  increased 
the  damage,  it  did  not  cause  the  injury,  ana  the  defendant's 
negligence  did  cause  it,  which  is  the  ground  of  his  chargea- 
bility."  In  support  of  this  statement  of  the  law,  see  Gould 
V.  McKenna,  86  Pa.  297 ;  Secord  v.  St.  Paul,  M.  &  M.  R.  Ca, 
5  McCrary  (U.  S.),  515  ;  Sills  v.  Brown,  g  Car.  &  P.  601 ;  and 
Greenland  v.  Chaplin,  5  Exch.  243,  247. 

In  Greenland  v.  Chaplin,  Pollock,  C.  B.,  said:  "The  man 
who  is  guilty  of  a  wrong,  who  thereby  produces  mischief  to 
another,  has  no  right  to  say :  '  Part  of  that  mischief  would 
not  have  arisen  if  you  had  not  yourself  aggravated  the  injury 
which  my  negligence  caused;'  and  whenever  the  injury  pro- 
duced by  the  plaintiff's  negligence  is  capable  of  a  distinct 
separation,  an  apportionment  must  be  made,  and  the  defend- 
ant held  liable  only  for  such  part  of  the  total  damage  as  his 
negligence  produced." 

So,  again,  in  Shearman  &  Redfield  on  Negligence,  §  35  : 
"  Where  the  plaintiff,  by  his  own  fault,  aggravates  his  injury 
and  increases  the  extent  of  his  damage,  But  has  not  actually 
contributed  to  the  whole  injury  whicn  he  has  suffered,  he  is 
entitled  to  recover  to  the  extent  of  the  damage  which  he  has 
suffered  without  his  fault,  but  not  for  thatportion  of  the  dam- 
age to  which  he  has  thus  contributed."  To  same  point,  Sher- 
man V.  Fall  River  Iron  Works  Co,  2  Allen  (Mass.),  524 ; 
Wright  V.  Mississippi  &  I.  Tel.  Co,  20  Iowa,  195. 

And  in  Cooley  on  Torts,  683,  we  find  the  following  :  "  It 
is  no  answer  to  an  action  that  the  injured  party  subsequent 
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to  the  injury  was  guilty  of  negligence  which  aggravated  it. 
The  negligence  that  will  constitute  a  defense  must  have  con- 
curred in  producing  the  injury.  It  is  nevertheless  the  duty  of 
the  party  injured  to  take  care  that  the  damage  shall  be  as  light 
as  possible,'  — citing  Plummer  v.  Penobscot  L.  Assoc.  67  Me. 
363;  Wilmot  V.  Howard,  39  Vt.  447;  and  Hathom  v.  Rich- 
mond, 48  Vt.  557. 

In  Saunders  v.  London  &  N.  W.  R.  98  E.  C.  L.  887,  the  per- 
son injured  had  disregarded  the  advice  of  his  physicians  tO' 
abstain  from  business  lor  two  years,  and  had,  because  of  such 
disobedience,  become  permanently  incapacitated  from  doing 
business,  whereas,  if  he  had  rested,  he  would  probably  have 
regained  his  health.  The  court  refused  to  disturb  a  verdict 
in  nis  favor  for  compensatory  damages. 

These  authorities  are  clear  and  to  the  point.  They  cor- 
rectly state  the  law  applicable  to  this  case. 

The  defendant's  objection  that  the  general  verdict  of  the 
jury  is  not  sustained  by  the  evidence  is  not  well  founded. 
The  evidence  was  conflictrng,  as  it  generally  is  when  experts 
are  called  to  testify,  and  the  case  was  peculiarly  one  to  be 
left  to  the  jury  to  decide.  Upon  the  evidence  the  court 
would  not  be  warranted  in  setting  aside  the  verdict  appor- 
tioning the  damage. 

The  plaintiS's  motion  for  judgment  for  $7,000,  and  the  de- 
fendant's motion  for  a  new  trial,  and  for  judgment  notwith- 
standing the  verdict,  are  overruled.  Judgment  will  be  en- 
tered upon  the  general  verdict  for  the  plaintiff  for  $3,^20, 
with  interest  from  the  first  day  of  the  trial  term. 

Relief  Aseociatloiie— ReaeonableneH  of  Rule  Requiring  Employe  to  Rele«*» 
Employer  from  Liability. — See  Fuller  w.  Baltimore  &  O,  Employes'  Relief 
Assoc.  (Md.),  19  Am.  &  Eng,  Corp.  Cas.  43 ;  O'Ncil  v.  Lake  Superior  Iron 
Co.  (Mich.).  16  lb.  107. 


Baltimore  &  Ohio  Employes'  Association 
Post. 

(112  Pa.  St.  S79). 

CmployM'  Relief  Auoolatlon — Evidence  of  Membership — Deduetlon  of 
Duet  from  Wages—Declaration  a  of  Paymastv- — Although  the  constitution 
and  by-laws  of  a  railroad  relief  association  authorized  the  company  to  de-' 
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duct  from  its  employes'  wages,  dues  owing  by  employes  to  the  aasociatioa, 
the  declarations  of  the  paymaster  that  he  had  deducted  dues  are  not  ad- 
missible, in  an  action  against  the  relief  association,  for  the  purpose  of 
proving  the  plaintiff's  membership,  in  the  absence  of  any  evidence  to  show 
that  the  company  or  its  paymaster  had  authority  to  make  the  deduction. 

Sama — Medioat  Examlnation^Tettimony  of  Phyiician. — When,  by  the  by- 
laws of  the  relief  association,  persons  applying  fur  admission  as  members 
are  required  to  submit  themselves  to  medical  examination,  evidence  of  the 
medical  examiner  of  the  association  that  he  had  never  examined  the  plaint- 
iff is  admissible  for  the  purpose  of  showing  that  he  had  never  become  a 
member. 

Sama— Inability  to  Work — E vid en ee— Mortal Ky  Tablet.— When  a  member 
«f  a  relief  association  sues  to  recover  weekly  benefits,  mortality  tables 
are  not  admissible  for  the  purpose  of  proving  the  damage  sustained  by 
him. 

Same — Attumptit— Extent  of  Recovery— Benefits  Accruing  after  Com- 
mencement of  Action. — In  an  action  ol  assumpsii  against  a  relief  associa- 
tion to  recover  benefits  alleged  to  be  due  to  a  member,  only  such  benefits 
can  be  recovered  as  were  due  at  the  commencement  of  the  action,  and 
judgment  cannot  be  rendered  for  benefits  accruing  subsequently  thereto. 

Same— Benefits  for  "Total  Inability  to  Labor,"— The  words  "total  inability 
to  labor"  contained  in  the  constitution  and  by-laws  of  a  relief  association  do 
not  confer  upon  a  member  the  right  to  receive  benefits  during  the  whole  time 
he  was  disabled  from  following  the  employment  in  which  ne  was  en^;aged 
at  the  time  when  the  disability  occurred,  if  he  was  capable  of  eammg  as 
much  or  mote  in  some  other  employment. 

Swne— Evidence  of  Rules  and  Ragulations, — In  an  action  to  recover  bene- 
fits from  a  relief  association,  the  rules  and  regulations  of  the  association 
cannot  be  shown  by  receipts  of  the  plaintiff  for  benefits  as  a  former  mem- 


Error  to  Court  of  Common  Pleas,  Washington  County. 

Action  by  William  B.  Post  against  the  Baltimore  &  Ohio 
Employes'  Relief  Association  to  recover  benefits  alleged  to 
be  payable  by  the  defendant  association  to  the  plaintiff  as  one 
of  its  members  by  reason  of  an  inability  to  laoor  caused  by 
injuries  received  oy  him  whilst  employed  by  the  Baltimore  4 
Onio  R.  Co.  The  defendant  brings  error  to  review  a  judg- 
ment for  the  plaintiff.  The  errors  specified  were  as  follows  : 
First,  the  admission  in  evidence  of  declarations  of  the  pay- 
masterof  the  Baltimore  &  Ohio  R.  Co.  that  he  had  deducted 
plaintiff's  dues  as  one  of  defendant's  members  from  his  wages; 
secondaxid  third,  instructions  to  the  jury  that  the  deduction  of 
dues  by  the  railroad  company  was  an  acceptance  of  plaintiff's 
^plication  for  membersnip  in  the  defendant  association ; 
fourth  and  fifth,  \\\%  exclusion  of  the  evidence  of  defendant's 
medical  examiner  that  he  had  never  examined  the  plaintiff  as 
required  by  the  charter  and  by-laws  of  the  association  ;  sixth, 
the  admission  in  evidence  of  the  "Combined  Experience  Mor- 
tality Tables  ;  seventh,  the  refusal  of  the  court  to  instruct  the 
jury  that  plaintiff  could  not  recover  benefits  accruing  after 
the  commencement  of  the  action  ;  eighth  and  eleventh,  the  in,- 
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stniction  of  the  court  that "  total  inability  to  labor  "  in  defend- 
ant's constitution  meant  an  ability  to  labor  in  the  same 
line  of  employment ;  ninth  and  tenth,  the  instructions  of  the 
court  as  to  the  measure  of  damages;  twelfth  the  exclusion 
of  defendant's  offer  to  show  its  rules  and  regulations  by  re- 
ceipts for  benefits  executed  by  plaintiff  as  a  former  member. 

A.  W.  &  M.  C,  Acheson  for  plaintiff  in  error. 

H.  M.  Dougan  for  defendant  in  error. 

Paxson,  J. — The  plaintiff  below  <was  in  the  employ  of  the 
Baltimore  &  Ohio  Railroad  Company,  and  while  so  employed 
received  a  personal  injury  by  which  he  lost  his  ^_  _^_^_, 
left  arm,  ana  thereby  was  prevented  from  perform- 
ing any  manual  labor  for  a  number  of  weeks.  The  defendant 
is  a  corporation  chartered  by  the  state  of  Maryland.  In  its 
act  of  incorporation  its  objects  are  stated  to  be  "  to  extend 
relief  in  case  of  sickness,  injury,  old  age,  and  death,  to  the 
employes  of  the  Baltimore  &  Ohio  Railroad  Company,  and 
their  families,  and  also  to  the  employes  of  such  other  railroad 
companies  as  this  association  n^ay  permit  to  participate  in  its 
benefits,  and  to  the  families  of  sucn  employes ;  to  receive  de- 
posits  on  interest  from  said  employes  and  their  wives,  and  to 
loan  their  money  at  lawful  rates  of  interest,  in  order  to  pro- 
vide them  with  or  to  improve  homesteads,  and,  generally,  to 
promote  their  welfare.'  The  members  of  the  association 
are  divided  into  several  classes,  and  graded  as  respects  their 
benefits.  The  details  are  not  important.  The  plaintiff  claimed 
that  he  was  a  member  of  the  defendant  company  at  the  time 
he  was  injured,  and  entitled  to  the  benefits  provided  by  its 
charter  and  by-laws.  The  defendant  denies  that  he  was  a 
member,  and  that  he  had  ever  paid  anything  in  the  way  of 
dues  or  assessments.  The  plaintiff  then  brought  this  action 
of  assumpsit  to  recover  "  the  amounts  of  the  benefits  to  which 
he  became  entitled  upon  the  payment  of  the  assessment  as  afore- 
said." It  will  thus  be  seen  that  the  matter  of  his  member- 
ship was  a  vital  question  in  the  plaintiff's  case.  The  by-laws 
provide  that  "  employes  are  entitled  to  the  benefits  of  the  as- 
sociation only  from  the  date  of  perfecting  their  application 
for  raembersnip."  Upon  the  trial  below  the  plaintiff  pro- 
duced no  certificate  of  membership  nor  any  written  evidence 
of  any  kind  showing  that  he  was  a  member  of  the  association. 
He  testified  that  he  had  signed  an  application  to  be  admitted 
as  amember,  but  he  had  never  been  notified  of  his  admission  \ 
nor  had  he  ever  been  examined  by  the  company's  physician, 
nor  taken  any  of  the  steps  required  by  the  rules  regarding  ad- 
mission. He  further  testified,  under  objection,  that  when 
he  came  to  receive  his  monthly  pay  for  January,  1883,  the 
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paymaster  of  the  railroad  company  informed  him  that  his 
dues  to  the  defendant  company  had  been  deducted.  Samuel 
Mackey,  a  witness  for  plaintiff,  also  testified  that  he  was  pres- 
ent, and  heard  the  above  statement  by  the  paymaster.  This 
was  all  the  evidence  in  the  case  to  show  that  plaintiff  was 
a  member  of  the  company, and  upon  this  he  was  allowed  to 
recover  and  hold  a  verdict  for  $3,541. 

The  admission  of  the  declarations  of  the  paymaster  form 
the  subject  of  the  first  assignment  of  error.     I  quote  the  Ian- 

guage  of  the  assignment :  "  The  court  erred  in 
«Hit»ntioai  overruling  the  defendant's  objection  to  and  ad- 
-itaji*^  mitting  the  following  offer  of  evidence  made  by  the 
biutj.  plaintiff  below :     (William  B,  Post,  the  plaintiff,  on 

the  stand.  Witness  had  just  stated  that  when  he 
-was  paid  his  wages  for  January,   1883,  by  the  paymaster  of 


the  Baltimore  &  Ohio  Railroad  Company,  there  was  a  short- 
age in  the  amount  received  by  him.)  '  Did  you  ask  for  an 
-explanation  at  the  time  that  this  payment  was  made  to  you?' 


The  purpose  is  to  show  that,  at  the  time  the  plaintiff  was  paid 
■his  wages  for  the  month  of  January,  1883,  there  was  deducted 
from  those  wages  an  amount  of  money  which  the  paymaster 
said  was  deducted  By  reason  of  the  plaintiff's  membership  in 
the  defendant  association.  This  was  objected  to,  the  objec- 
tion was  overruled,  and  a  bill  sealed.  The  witness  then 
proceeded  :  '  Question.  What  explanation  was  given,  if  any? 
Answer.  The  paymaster  told  me  that  the  reason  my  pay  was 
short  was  because  the  insurance  money  was  deducted  from 
it.'  "  This  declaration  was  received  and  allowed  to  go  to  the 
jury  as  proof  of  the  fact  of  plaintiff's  membership.  Moreover, 
It  was  tne  only  proof  in  the  case.  I  may  observe  just  here, 
in  passing,  that,  in  point  of  fact,  there  was  no  deduction  from 
his  wages  on  account  of  dues  to  the  association.  If  the  fact 
depended  on  oral  testimony,  I  would  not  state  it  in  this  posi- 
tive manner.  The  pay-roll  itself  was  produced  upon  the  trial 
in  the  court  below,  and  shows  upon  its  face  that  no  such  re- 
duction had  been  made ;  but  that,  on  the  contrary,  it  arose 
from  a  discrepancy  in  regard  to  time, — the  plaintiff  claiming 
he  had  made  more  time  than  the  company's  time-book  showed. 
There  was  also  proof,  uncontradicted,  tnat  plaintiff's  applica- 
tion had  never  been  acted  upon,  and  that  he  had  never  been 
admitted  to  membership.  The  admission  of  the  paymaster's 
declarations,  however,  must  be  considered,  in  view  of  the 
case  as  it  stood  at  the  time  they  were  offered. 

There  was  no  proof  produced  by  the  plaintiff  at  any  stage  of 
the  cause  that  the  paymaster  had  any  authority  to  make  such 
a  declaration,  or  that  he  was  authorized  to  make  any  deduc- 
tion from  plaintiff's  wages  on  account  of  dues  to  the  defend- 
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ant  company,  or  that  he  was  an  agent,  officer,  or  even  a  ser- 
vant  of  tne  company.  He  was  merely  the  servant 
of  the  Baltimore  &  Ohio  Railroad  Company,  an-  J^'^7^ 
other  and  distinct  corporation.  The  latter  company 
has  no  power  to  admit  a  man  to  membership  in  the  defendant 
corporation,  yet  what  the  railroad  company  could  not  do 
one  of  its  employes  has  practically  done,  and  that  by  a  mere 
loose  declaration  which,  if  made  by  him,  he  had  no  authority 
to  make,  and"  which  bound  no  one  but  himself.  Such  result  ■ 
can  only  come  from  an  error  somewhere.  That  it  has  its 
source  m  the  erroneous  admission  of  the  paymaster's  declar- 
ation is  very  plain  to  our  view.  It  is  true  tne  plaintiff  put  in 
evidence,  subsequent  to  the  ruling  of  the  court  upon  this 
question,  the  constitution  and  by-laws  of  the  defendant  com- 
pany. It  is  there  provided  that  "all  the  contributions  due  by 
the  members  of  tnis  society  shall  be  paid  in  advance,  by 
being  deducted  from  the  monthy  wages  due  them  by  either 
of  the  companies  aforesaid,  and  every  person  signing  these 
rules  hereby  assents  to  such  reduction. '  From  this  it  was 
argued  that  the  railroad  company  had  the  right  to  deduct 
the  dues  from  the  plaintiff's  wages  ;  that  the  paymaster  was 
the  company's  aeent  for  that  purpose  ;  and  that  his  declar- 
ations wnile  in  the  performance  01  that  duty  were  competent 
evidence  of  the  fact  of  such  deduction.  The  whole  of  this 
proposition  is  unsound.     In  the  Brst  place,  the  railroad  com- 

eny  could  only  deduct  dues  from  members.  This  could  only 
oone  after  being  officially  notified  by  defendant  company 
that  the  employe  had  been  admitted  to  membership.  With- 
out such  notice,  a  deduction  of  dues  from  one  of  its  em- 
ployes would  have  been  merely  an  unlawful  act,  which  would 
pind  no  one  but  itself.  In  the  second  place,  the  fact,  if  it  be 
so,  that  the  railroad  company  was  the  agent  of  the  defendant 
company  to  collect  the  dues  from  the  employes  of  the  for- 
mer, does  not  constitute  the  paymaster  its  agent  for  any  pur- 
pose, much  less  to  bind  it  by  his  declarations.  Considering, 
tor  the  sake  of  the  argument,  that  he  was  an  agent  of  the 
railroad  company,  and  that  his  declarations  might  bind  his 
employer,  it  by  no  means  follows  that  they  would  bin<l 
-another corporation  which  had  never  employed  him,  prob- 
ably did  not  know  of  his  existence.  But  the  declarations  in 
question  would  not  have  bound  the  railroad  company,  for  the 
reason  that  he  had  no  authority  to  make  them,  nor  were  they 
properly  in  the  course  of  his  employment.  No  more  danger- 
ous kind  of  evidence  exists  than  this,  and  no  case  could  more 
fully  illustrate  its  danger  than  the  one  in  hand. 

The  uncontradicted  evidence  showed  that  the  paymaster  had 
nothing todo  with  the  deductions  for  dues;  that  he  did  not  ban. 
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die  the  amount  of  such  deductions,^ — the  money  therefore  did 
not  pass  through  his  hands;  that  whatever  deductions  were 
made  from  the  pay-rolls  were  made  by  other  officers;  that  he 
had  nothing  to  do  with  the  data  from  which  the  pay-roll  was 
made  up,  or  the  method  of  reaching  that  result ;  that  when 
the  pay-rolls  were  made  up  by  the  proper  officers,  and  sent  to 
him,  his  duty,  and  his  only  duty,  was  to  pay  the  men  the 
balance  due  them.  So  that  the  declaration  of  this  paymaster 
was  as  to  what  someone  else  had  done  at  some  other  time, 
and  some  other  place.  As  the  railroad  company  was  only  an 
agentfor  a  specific  purpose,  it  could  not  binaits  principal,  the 
defendant  company,  by  an  act  done  without  the  scope  of  its 
authority.  Its  authority  only  extends  to  the  singfle  act  of 
collecting  dues  from  the  members  of  the  association.  If  it 
collectea  dues  from  a  stranger  without  any  notification  from 
the  association  that  he  was  a  member,  it  might  bind  itself; 
but  it  could  not  thereby  bind  the  association,  force  upon  it  a 
member  which  it  had  not  accepted,  and  render  it  liable  to 
him  for  benefits.  Authority  must  be  shown  to  make  the 
collection,  or  a  subsequent  ratification  of  the  unauthorized 
act.  Twelfth  St.  Market  Co.  v.  Jackson,  102  Pa.  St.  269; 
Kerns  v.  Pifer,  4  Watts  (Pa,),  222 ;  Hackney  v.  Alleghany 
Mut.  Ins.  Co.,4  Pa.  St.  185;  Reaney  v.  Culbertson,  21  Pa. 
St.  507 ;  Greene  ».  Lycoming  Fire  Ins.  Co.,  91  Pa.  St.  387. 
Neither  authority  nor  ratification  is  to  be  found  within  the 
four  comers  of  the  record.  An  agent's  authority  cannot  be 
shown  by  his  own  declarations.  Grim  v.  Bonnell,  78  Pa,  St,  152. 
A  party  who  avails  himself  of  the  act  of  an  agent  must,  in 
order  to  give  in  evidence  his  declarations  to  charge  his  prin- 
cipal, prove  the  authority  under  which  the  agent  acted  ;  the 
burden  of  proof  lies  on  him  to  establish  the  agency,  and  the 
extent  of  it.  Hays  v.  Lynn,  7  Watts(Pa.),  525  ;  American  Life 
Ins.  &  Trust  Co.  v.  Shultz,  82  Pa.  St.  46.  But  the  paymaster 
was  not  even  the  agent  of  the  railroad  company.  He  was  a 
mere  servant.  The  distinction  between  these  classes  of  em- 
ployes is  sometimes  lost  sight  of,  and,  when  it  is,  injustice  is 
likely  to  follow.  The  distinction  is  well  stated  by  Dr.  Whar- 
ton m  his  book  on  Evidence :  "We  must  remember  that  a 
servant  moves  within  a  limited  orbit,  one  far  more  limited 
than  that  of  an  agent ;  and  that  consequently  the  admissions 
of  a  servant  are  more  jealously  guarded  than  are  those  of  an 
agent.  An  agent  is  authorized  to  exercise  discretion.  When 
a  servant  is  authorized  to  use  discretion  then  he  ceases  to  be 
a  servant,  and  becomes  an  agent.  Those  dealing  with  a  mere 
servant,  knowing  him  to  be  such,  know  that,  except  in  the 
immediate  discharge  of  a  mechanical  duty,  he  is  not  author- 
ized  to  bind  his  master  by  his  admissions.     Hence,  ordinarily. 
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a  master,  except  within  such  range,  is  not  so  bound,"  2 
Whart.  Ev.  §  1182.  The  paymaster  is  this  case  was  clothed 
with  no  discretion.  He  was  a  mere  servant  to  perform  a' 
purely  ministerial  duty,  viz.,  to  pay  the  amount  respectively 
appearing  to  be  due  them  from  the  railroad  company  by  the 
monthly  pay-roll  sent  to  him  lor  that  purpose.  He  had  no 
authonty  to  withhold  any  portion,  for  any  purpose,  of  the 
amount  designated  in  the  pay-roll.  Having  no  discretion,  no 
duties  to  perform,  that  were  not  ministerial,  he  cannot  be 
said  to  be  the  agent  of  the  company  in  any  proper  sense. 
He  was  an  employe,  and  with  certain  defined  duties,  just  as 
are  the  brakemen,  switch-tenders,  engineers,  firemen,  and 
the  thousands  of  other  employes  who  are  always  to  be  found 
in  the  service  of  a  great  railroad  company.  To  dignify  such 
employments  by  uie  name  of  "agents"  would  not  only  be 
grotesque,  but  a  serious  innovation  in  the  law  as  it  has  al- 
ways been  understood.  And  i(  we  go  further,  and  hold  the 
employe  responsible  for  all  the  loose  declarations  of  this  army 
of  servants,  it  is  not  difficult  to  see  endless  confusion  and  in- 
justice as  the  result.  In  Fairlie  v.  Hastings,  10  Ves.  126,  it 
was  said  by  Sir  William  Grant,  in  discussing  this  subject: 
"An  agent  may  undoubtedly,  within  the  scope  of  his  author- 
ity, bind  his  principal  by  his  agreement,  and  in  many  cases 
by  his  acts.  What  the  agent  has  said  may  be  what  consti- 
tuted the  agreement  of  the  principal ;  or  the  representations 
or  statements  may  be  the  foundation  of,  or  the  inducement  to, 
the  agreement.  Therefore,  if  writing  is  not  necessary  by 
law,  evidence  must  be  admitted  to  prove  the  agent  did  make 
the  statement  or  representation.  So,  with  regard  to  acts 
done,  the  words  with  which  these  acts  are  accompanied  fre- 
quently  tend  to  determine  their  quality.  The  party,  therefore, ' 
to  be  bound  by  the  act  must  be  affected  bv  the  words.  But, 
except  in  the  one  or  the  other  of  those  ways,  I  do  not  know 
how  what  is  said  by  an  agent  can  be  evidence  against  his 
principal.  The  mere  assertion  of  a  fact  cannot  amount  to 
proof  of  it,  though  it  may  have  some  relation  to  the  business 
in  which  the  person  making  that  assertion  was  employed  as 
agent.  *  «  •  If  any  fact  material  to  the  interests  of  eith- 
er party  rests  in  the  knowledge  of  an  agent,  it  is  to  be  proved 
by  his  tetitimony,  not  by  his  mere  assertion." 

In  the  case  in  hand  the  fact  to  be  proved  was  that  the  rail- 
road company  had  deducted  plaintifi's  dues  from  his  January 
pay.  No  attempt  to  prove  this  in  a  legitimate  way  was  made. 
The  paymaster  was  a  competent  witness,  and,  if  he  had  knowl- 
edge of  the  matter,  could  have  been  called  and  sworn.  Id- 
stead  ot  doing  so,  the  plaintiff  was  allowed  to  prove  his  de- 
clarations, not  as  to  anything  he  had  done,  but  what  some  other 
39  A.  &  E.  R.  Cm.— ig 
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person  had  done  some  time  before.  Thedanger  of  admitting 
such  loose  declarations  is  shown  by  the  fact  found  by  the  jury, 
that  the  dues  had  been  deducted,  in  the  face  of  clear,  uncon- 
tradicted evidence  to  the  contrary.  What  an  agent  says  in 
the  course  of  his  employment,  and  within  his  authority,  is 
evidence  against  his  employer,  because  it  thus  becomes  the 
act  of  his  principal.  Thus  if  A.  is  the  agent  of  B.  to  make  a 
contract  for  the  latter,  what  A.  says  in  regard  to  the  contract, 
at  the  time  it  is  being  made,  is  a  part  of  the  contract.  It  is 
the  equivalent  of  the  sayings  or  acknowledgements  of  the 
principal.  They  may  be  explanatory  of  the  agreement,  or 
determine  the  quality  of  the  act  which  they  accompany,  and 
therefore  must  be  binding  on  the  principal,  as  tne  act  or 
agreement  itself.  The  declaration  or  admissions  of  an  aeent 
in  such  cases  are  admissible,  not  for  the  purpose  of  establish- 
ing the  truth  of  the  facts  stated,  but  as  representations  by 
which  the  principal  is  as  much  bound  as  if  he  made  them 
himself,  and  whicn  are  equally  binding,  whether  the  fact  be 
true  or  false,  (1  Phil.  Ev.  73  ;  Hanay  v.  Stewart,  6  Watts 
(Pa.),  487  ;)  and  where  a  principal  is  bound  for  the  acts  or 
declarations  of  his  agent,  it  is  generally  for  the  reason  that 
said  acts  or  declarations  have  led  up  to,  or  been  the  induce- 
ments to,  or  explain,  or  qualify,  or  form  part  of,  some  con- 
tract, or  have  caused  some  act  to  be  done  upon  the  faith 
thereof.  It  has  been  seen  that  the  declarations  of  the  pay- 
master related  to  a  past  occurrence  over  which  he  had  no  con- 
trol. In  Fawcett  w.  Bigley,  59  Pa.  St.  411,  the  defendant's 
barges  broke  from  their  moorings,  ran  into  the  plaintiff's 
barges,  and  destroyed  one  of  them  and  its  cargo.  Declara- 
tions of  the  agent  of  the  defendant,  who  had  charge  of  his 
barges,  made  within  an  hour  after  the  accident,  could  not 
be  given  in  evidence  to  charge  the  defendant.  To  the  same 
point  are  Pennsylvania  R.  Co.  v.  Books,  57  Pa.  St.  339;  Pat- 
ton  V.  Minesinger,  25  Pa.  St,  393  ;  Bigley  v.  Williams,  80  Pa. 
St.  107.  Nor  IS  the  declaration  of  an  existing  fact  by  an  agent 
necessarily  admissible.  It  depends  upon  its  circumstances 
to  make  it  so.  It  must  be  strictly  within  the  line  of  the 
authority  of  the  agent.  Water  Co.  v.  Iron  Co.,  84  Pa,  St. 
279 ;  Fairlie  v.  Hastings,  supra.  We  need  not  pursue  this 
branch  of  the  case  further.  We  are  clearly  of  the  opinion 
that  it  was  error  to  admit  the  declarations  of  the  pay- 
master.   This  disposes  of  the  first  assignment  of  error. 

The  second  and  third  are  also  sustained.  Aside  from  the 
declarations  referred  to,  there  was  nothing  to  sustain  these 
portions  of  the  charge  of  the  learned  judge. 

We  think  the  evidence  of  Dr.  Doener  should  have  been 
received.     See  fourth  and  fifth  assignments.     He  was  the 
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medical  examiner  ol  the  defendant  company,  and  the  evi- 
dence was  offered  by  the  latter,  as  links  in  the 
chain,  to  show  that  plaintiff  had  never  become  a  mem-  ■»««■«•  »»t« 
ber  of  the  association.  When  such  loose  declara-  ^jJlJ^J^ 
tions  had  been  admitted  to  prove  his  membership, 
■surely  the  defendant  company  had  the  right  to  snow  that  he 
had  never  been  examined  by  the  medical  ofhcial,  as  required 
by  the  rules,  and  that  he  had  never  been  accepted  as  a 
member. 

It  was  also  error  to  admit  in  evidence  the  "Combined  Ex- 
perience Mortality  Tables,"  (sixth  assignment.)  The 
plaintiff  was  suing  for  weekly    benefits,   and    the  *^|^  *' 
mort&hty  tables  had  nothing  to  do  with  the  case. 

We  also  sustain  the  seventh  assignment.  The  court  was 
asked  to  instruct  the  jury  that  "under  the  pleading  in 
the  case  the  plaintiffs  action  does  not  cover  any 
demand  for  any  benefits  accruing  subsequent  to  "*^'"**^ 
the  commencement  of  the  suit."  This  was  refused.  _„,"'tJ^t. 
The  action  was  in  assumpsit  for  the  benefits,  and 
only  such  could  be  recovered  in  this  action  as  were  due  at 
the  time  the  writ  issued. 

In  this  connection  we  may  refer  to  the  question  of  the 
measure  of  damages.  The  learned  judge  chaises  the  jury 
that  "there  is  no  fixed  rule  by  which  damages' can 
be  ascertained  in  a  case  of  this  kind.  *You  will  care-  Jj[2m«.*' 
fully  consider  this  question,  and  do  that  which 
your  consciences  will  approve  of  as  an  act  of  justice  to  both 
parties,  and  then  neither  will  have  a  right  to  complain."  This 
was  clearly  error,  as  it  left  the  jury  no  standard  save  their  own 
consciences,  which  is  too  uncertain  for  practical  purposes. 
As  the  plaintiff  sued  for  his  benefits,  it  is  clear  the  measure 
of  damages  would  be  the  stiuplated  sum  he  was  entitled  to 
under  the  charter  and  by-laws  of  the  company,  provided  his 
membership  was  established.  The  declaration  was  not  for 
the  refusal  of  the  company  to  admit  him  to  membership,  but, 
as  before  stated,  to  recover  his  benefits  as  a  member,  and  the 
breach  was  a  mere  refusal  to  pay  them.  If  this  verdict  is  al- 
lowed  to  stand,  1  see  nothing  to  prevent  a  recovery  for  bene- 
fits accruing  subsequent  to  the  commencement  of  tnis  action. 

We  also  think  the  court  below  erred  in  its  construction  of 
the  words  "total  inability  to  labor,"  contained  in  the  consti- 
tution and  by-laws.  This  was  a  relief  association, 
not  an  accident  insurance  company.  Its  object  ^(,1',^*.  * 
was  to  relieve  its  members  during  the  time  wnen 
they  were  unable  to  work  by  reason  of  injury  or  sickness. 
Hence  if  a  member  was  injured  in  such  a  way  that  he  could 
no  longer  earn  a  livelihood  at  the  particular  labor  at  which 
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he  was  employed  at  the  time  of  the  accident,  yet  was  capable 
of  earning  as  much  or  more  money  in  some  other  employ 
ment,  it  was  certainly  not  the  object  of  the  association,  as  ex- 
pressed by  its  charter  and  by-laws,  that  he  should  remain  idle 
and  draw  benefits  all  his  life.  The  evidence  shows  that  the 
plaintiff  was  taken  back  into  the  employ  of  the  railroad  com- 
pany about  two  months  after  his  injury,  and  was  so  retained 
until  after  a  second  discharge, — the  first  of  which  was,  ac- 
cording to  his  own  testimony,  for  drunkenness,  and  the  second 
for  inattention  to  his  duties. 

The  twelfth  assignment  is  not  sustained.     Judgment  re- 
versed. 


Gulf,  Colorado  &  Santa  Fe  R.  Ca 


WlLUAMS. 

{Texas  Supreme  Court,  November  30,  1888.) 

Injurin  to  Employe — Travelling  upon  Hud-oar^Ri>k>  of  EmpleymoM>— 
Where  the  plaintifl  in  an  action  for  pereonal  injuries  is  shown  to  have  been 
a  railroad  hand  of  several  yeare'  eiperience,  he  cannot  recover  damages  for 
injuries  caused  by  the  hand-car  upon  which  he  was  travelling  leaving  the 


track  by  reason  of  the  lightness  ot  its  construction,  the  daneer  of  travelling 
upon  such  car  bein^  one  that  should  have  been  known  to  the  plaintiff  by 
the  exercise  of  his  judgment  and  the  risk  being  one  of  the  risks  of  employ- 
ment assumed  by  him. 

Appeal  from  District  Court,  Lanpasas  County. 

Action  by  E.  Williams  against  the  Gulf,  Colorado  &  Santa 
Fe  R.  Co.  to  recover  damae^es  for  personal  injuries  sustained 
by  plaintiff  whilst  employed  as  a  track  hand  by  the  defendant 
The  defendant  appeals  from  a  judgment  for  the  plaintiff. 

Matthews  &  Wood  for  appellant. 

Acker  &■  Abney  and  Smtih  &  Walker  for  appellee. 

Walker,  J. — This  is  an  appeal  from  a  judgment  in  favor 
of  Williams  for  $2,143  for  personal  injunes  caused  him  by 
-^  ■  being  thrown  from  a  hand-car  while  working  as  a 
section  hand  for  appellant.  The  petition  .alle|;es 
tiiat  plaintiff  was  thrown  from  the  car  on  account  of  its  being 
too  bghtand  frail  for  the  purpose  for  which  it  was  fumisbed; 
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that  the  road  where  the  accident  was  caused  was  rough  ;  that 
the  car  was  overloaded  ;  that  defendant  knew  the  car  was 
too  lieht  for  the  purpose  for  which  it  was  furnished,  and 
that  plaintiff  was  ignorant  of  the  fact.  Defendant  pleaded 
general  denial,  and  that,  if  the  car  was  too  li^ht,  that  plaint- 
iff knew  the  fact,  if  it  was  a  fact,  before  the  injury  ;  and  that 
tiie  car  was  thrown  from  the  track  by  the  negligent  manner 
in  which  it  was  handled  at  the  time  by  plaintifi  and  his  co- 
laborers. 

The  only  question  raised  is  as  to  the  sufficiency  of  the  tes- 
timony to  sustain  the  verdict.  There  is  no  controversy  as  to 
the  condition  of  the  track.  All  witnesses  concur  that  it  was 
in  good  condition  when  the  accident  occurred.  Nor  is  there 
any  dispute  as  to  the  condition  of  the  particular  car.  It  was 
not  frail,  nor  out  of  repair  in  any  respect  whatever.  It  is 
insisted  by  appellee  that  the  car  was  too  light  for  the  safety 
of  the  men  using  it,  and  that  this  fact  was  determined  by  the 
verdict. 

The  plaintiff  testified  :  "I  was  a  section  hand  in  an  extra 
gang  of  twenty-four  men,  employed  by  defendant  in  surfacing 
up  and  putting  its  new  road  m  repair ;  and  on  re- 
turning to  the  section  house  in  the  evening  after  "**' 
the  day's  work  the  gang  was  using  three  light  wooden-wheel 
hand-cars  furnished  by  defendant  known  as  'Sheffield  Cars'. 
The  men  were  about  equally  divided  between  the  three  cars. 
I  have  been  railroading  seven  or  eight  years  on  track  and 
bridge  gangs,  and  during  all  that  time  have  been  accustomed 
to  use  and  handle  hand-cars.  The  car  I  was  on  jumped  the 
track,  and  I  was  considerably  bruised  up,  and  had  my  arm 
broken.  I  never  saw  a  hand-car  like  the  Sheffield  until  about 
two  weeks  before  the  accident.  The  foreman  was  on  the  front 
car,  I  was  on  the  middle  car,  and  all  were  travelling  about 
the  same  speed,  about  four  or  five  rails  apart.  I  was  pump- 
ing  on  the  right  hand  side  of  the  front  lev.er.  We  had  just 
reached  the  top  of  an  up  grade,  on  a  curve  of  about  thirty- 
six  degrees.  There  was  no  racing.  We  were  pumping  the 
cars  as  usual  when  returning  to  supper  after  a  day's  work. 
The  car  ran  off  the  track,  and  threw  every  one  off.  *  *  * 
The  car  had  only  been  in  use  there  two  days  before  the  acci- 
dent. I  had  never  heard  of  any  accidents  from  this  car,  and 
noone  called  my  attention  to  the  fact  that  the  car^  was  too 
light,  and  I  was  not  competent  to  judge  for  myself.  •  *  • 
Nothingwas  the  matter  with  the  track.  I  could  see  no  cause 
lor  the  accident,  unless  the  car  was  too  light.  I  never  knew 
it  was  too  light  before  the  accident  occurred.  I  did  not 
leam  that  the  car  was  too  light  until  the  morning  after  the 
.accident." 
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Pat  CuUen  testified  :  "I  was  on  the  rear  of  the  three  cars. 
Had  never  seen  any  like  them  before.  They  had  been  there 
from  two  weeks  to  a  month.  The  car  ran  off  the  track  be- 
cause  it  was  too  Hght.  *  *  *  As  soon  as  we  saw  these 
new  cars  we  thou^t  them  too  light.  As  soon  as  we  saw 
them  we  knew  thej  were  lighter  than  other  hand-cars,  and 
any  one  with  any  judgment  could  see  them  'paper-wheeled 
cars,' as  we  called  them,  were  too  light.  *  *  *  The  heav- 
ier a  car  is  the  easier  it  is  to  stop." 

Sam  Moore  testified :  "I  have  been  working  on  railroads- 
about  four  years.  These  are  the  first  cars  of  this  kind  f  ever 
saw.  •  •  *  These  were  replaced  by  the  old-fashioned, 
heavy,  iron  wheel  cars  ten  days  after  the  accident.  They 
took  them  away  because  they  were  too  light.  The  hand- 
car jumped  the  track  because  it  was  too  light,  and  had  too- 
much  weight  on  it," 

Higdon  testified :  "I  have  been  railroading  as  a  civil  engi- 
neer since  1870.  Never  saw  the  wooden  wheel  car,  but  from 
the  description  I  have  heard  of  them  would  say  they  were  too 
light  for  eight  or  ten  men.  A  car  is  more  apt  to  jump  the 
track  on  a  curve  than'on  a  straight  track,  ana  the  hghterthe 
car  the  greater  the  danger.  Mr.  Snyder,  defendant's  general 
manager,  is  a  eood  man  to  run  a  railroad.  »  »  *  The 
greater  the  weight  put  on  a  light  car  the  safer  it  is.  The 
weight  placed  on  a  car  increases  the  traction.  The  more  men. 
put  on  a  hand-car  the  less  liable  it  is  to  jump  the  track.  It 
increases  the  weight  and  makes  it  safer.' 

Dan  Meagher, Tor  defendant,  testified:  "When  the  hand- 
car and  the  track  are  both  perfect  these  cars  are  liable  to 
jump  the  track  when  pulling  up  or  down  grade,  because  of 
the  light  weight  of  the  car,  it  being  so  light  that  two  men  can 
pick  it  up  and  put  it  on  or  off  the  track,  while  six  men  are 
required  to  put  on  or  off  the  heavy  cars.  *  *  *  What 
caused  the  car  to  leave  the  track  I  am  unable  to  say.  I  never 
saw  one  of  this  class  of  cars  jump  the  track  before,  and  have 
only  seen  one  of  them  jump  the  track  since,  and  that  was  at 
a  frog," 

Jim  McGinnis,  for  defendant:  "Have  been  railroading 
twenty-five  years.  Am  in  employ  of  defendant.  Was  on  the 
front  of  the  three  cars.  *  *  *  The  car  jumped  the  track 
from  awkward  pumping,  I  suppose,  as  the  track  was  in  good  . 
condition.  The  wooden  wheeled  Sheffield  car  is  the  safest 
car  used." 

Thomas  Walthal  for  defendant:  "Have  been  working  on 
railroads  twenty  years.  Am  familiar  with  different  kinds  of 
hand-cars.  Have  used  various  kinds,  and  have  used  the 
wooden  wheel,  iron  rim  hand-cars  known  as  the  'Sheffield 
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Cars*.  *  *  »  I  much  prefer  these  lighter  cars.  They  are 
more  easily  handled,  and  hence  safer,  especially  in  avoiding 
collisions.  The  heavier  you  load  a  hand-car  the  less  liable  it 
is  to  jump  the  track.  *  •  *  The  'Sheffield'  is  an  improve- 
ment on  any  other  hand-car  I  everworked  with.  It  is  fighter 
than  the  old  iron  wheel  car,  and  is  more  liable  to  jump  the 
track,  but  this  is  lessened  in  proportion  to  the  load  that  is  on 
iL" 

W.  Snyder  testified  :  "Am  general  manager  of  the  road  of 
defendant.  Am  a  railroad  man  by  profession.  Have  been 
in  the  employ  of  various  railway  companies  ever  since  1856. 

*  *  *  The  Sheffield  car  I  consider  one  of  the  best  now 
made  or  used  anywhere,  and  one  of  the  safest  on  any  kind  of 
road,  rough  or  smooth.  My  reasons  are,  the  car  is  much 
lighter  in  weight,  while  equally  strong  in  construction  as  the 
ordinary  car.  To  propel  it  does  not  require  the  power  and 
consequent  exertion  and  jerking  that  is  necessary  on  a  heav- 
ier car.  Easier  propulsion  assures  smoother  running.  Being 
lighter  in  weight,  it  is  easier  to  remove  from  the  track  in  case 
of  danger,  which  is  not  an  unusual  occurrence,  and  easier  to 
stop  in  the  face  of  such  danger.  Smooth  running  carries  less 
liability  to  jump  the  track."  (Witness  testified  to  their  use 
on  othet  roads.)  "These  cars  have  been  in  use  on  defend- 
ant's road  about  two  years.  It  is  the  intention  to  discontinue 
the  use  of  the  old-style  cars  as  they  wear  out,"  and  replace 
them  by  the  Sheffield  or  similar  ones.  *  *  *  The  Sheffield 
cars  are  unquestionably  safer  than  the  heavy  cars  on  rough, 
new  road.  They  will  safely  carry  5,600  pounds  with  men 
added.  The  floor  space  is  somewhat  less,  but  as  many  can 
ride  safely  on  them  as  on  the  heavy  hand-car." 

J.  W.  Clark  for  defendant :  "Am  in  employ  of  defendant. 
Civil  engineer  and  track  man  bj'  profession.  So  employed 
since  1876.  *  *  *  I  consider  the  Sheffield  hand-car  as 
the  best  hand-car  made.  It  combines  all  the  good  Qualities 
necessary  in  a  hand-car, — safety,  speed,  easy  to  handle,  and 
strong ;  is  the  best  car  for  rough  track,  as  it  is  propelled  easy, 
runs  smooth  on  a  good  track,  and  runs  fast  with  safety  when 
it  becomes  necessary  in  case  of  trouble  to  do  so.  *  *  * 
They  are  now  in  use  all  over  the  road,  without  regard  tocon- 
dition  of  track,  and  are  sent  out  to  any  and  all  sections  where 
new  hand-cars  are  needed." 

J.  W.  Thome  :  "Am  purchasing  agent  for  defendant.    *   * 

*  The  Sheffield  cars  are  built  of  good  material,  well  braced, 
and  are  thoroughly  suitable  for  the  purpose  for  which  they 
were  purchased.  They  were  first  used  on  defendant's  road 
about  last  of  August,  1885,  and  before  being  issued  for  service 
were  examined  by  me  personally.     They  were  purchased  at 
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suggestion  of  Manager  Snyder.  *  »  *  The  advantage  of 
the  Tight  car  is  that  it  requires  less  force  to  run  it  over  heavy 
grades,  and  it  can  be  moved  from  the  track  more  expeditiously 
than  the  heavy  car.  *  *  *  I  never  heard  any  one  claim 
or  state  that  they  are  not  safe,"  This  witness  gave  the  names 
of  50  railroads  upon  which  the  Sheffield  cars  are  in  use. 

Dan  O'Brien,  for  defendant,  testified  that  he  was  on  the 
hand-car  with  plaintifl  when  injured.  Six  men  were  on  the 
car  at  the  time.  "I  do  not  know  of  any  cause  why  the  car  was 
thrown  from  the  track  unless  it  might  be  that  it  was  run  at 
too  high  speed."  He  also  states  "that  they  were  not  going 
faster  than  they  were  accustomed  to  go." 

From  this  testimony  we  may  well  question  whether  the 
hand-car  was  defective.  No  witness  for  plaintiff  indicates 
anything  against  it  except  that  it  was  too  light.  The 
H'Vf^^  testimony  abundantly  shows  that  the  styie  of  car 
^IttmpUjT.  was  selected  with  reference  to  the  safety  of  the 
persons  using  the  cars ;  and  that,  in  the  general 
use  to  which  they  are  applied,  the  Sheffield  car  was  consid- 
ered an  improvement  over  those  in  ordinary  use  prior  to 
their  introduction,  and  was  adopted  on  that  account.  But 
should  it  be  conceded  that  by  reason  of  its  lightness  the  car 
was  more  liable  to  jump  the  track,  while  the  company  would 
be  chargeable  with  knowledge  of  the  defect  from  its  duty  to 
.  furnish  fit  and  suitable  implements  and  machinery  for  its  em- 
ployes, can  it  be  ascertamed  from  the  testimony  that  the 
plaintiff  was  ignorant  of  the  supposed  defect?  He  testifies 
that  he  had  seen  the  cars  two  weeks.  They  are  of  simple 
structure.  Their  material  was  not  );oncealed,  but  apparent. 
The  witness  CuUen,  a  co-laborer,  called  by  plaintiff,  and  who 
was  with  him  when  hurt,  says:  "As  soon  as  we  saw  these 
new  cars  we  knew  they  were  too  light."  The  plaintiff  testi- 
fied that  he  did  not  know  of  the  danger  from  using  the  cars  ; 
that  no  one  told  him,  and  he  was  not  competent  to  judge  for 
himself.  He  isshown  to  have  been  a  railroad  hand  of  several 
years'  experience.  He,  as  all  others,  must  be  charged  with 
the  knowledge  of  the  ordinary  laws  of  nature.  His  experience 
would  be  of  negative  value  if  it  left  him  unable  to  recognize 
in  the  machinery  he  uses  the  qualities  of  weight,  and  its  enects, 
as  an  instrument  has  greater  or  less  of  it.  If  the  car  was  too 
light,  the  plaintiff  had  the  means  of  knowing  the  fact,  and  he 
cannot  complain  that  the  ordinary  laws  of  physics  were  not 
explained  to  him.  That  a  light  body  is  more  easily  deflected 
from  its  course  than  a  heavv  one  should  be  known  to  every 
one  handling  machinery.  Texas  &  P.  R.  Co.  v.  Bradford,  w 
Tex.  736,  28  Am,  &  Eng.  R.  Cas,  479. 

This  is  not  a  case  of  an  inexperienced  servant   entering 
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Upon  a  dangerous  service,  from  which  the  duty  devolves 
upon  the  master  to  give  caution  as  to  the  d"anger.  Missouri 
Pac  R.  Co.  V.  Watts,  64  Tex.  570.  Nor  is  it  a  case  of  defect- 
ive machinery  where  the  defect  is  apparent,  but  the  danger 
hidden,  or  remote  in  its  connection  with  the  defect.  The  de- 
fect and  its  danger,  if  any,  are  necessarily  presented  tog;ether 
to  anyone  using  the  handcar.  Galveston,  H,  &  S.  A.  R.  Co. 
V.  Lempe,  59  lex.  23,  11  Am.  &  Eng.  R.  Cas.,  201.  The  ser- 
vant assumes  to  have  sufficient  knowledge  and  skill  to  per- 
form the  duties  he  undertakes,  and  is  chargeable  with  ordi- 
nary care  for  himself  in  his  service.  In  travelling  upon  and 
propelling  a  hand-car  he  is  chargeable  with  adapting  himself 
m  its  use  to  the  apparent  condition  of  the  machme.  II  light, 
he  must  deal  with  it  as  light;  if  heavy,  the  fact  must  be  rec- 
ognized. While  recognizing  fully  the  duty  of  the  employer 
to  furnish  safe  implements  for  its  employes  in  their  work,  we 
do  not  find  in  this  case  a  state  of  facts  which  could  support 
the  verdict.  It  is  clearly  manifest  that  the  alleged  defect,  if 
it  be  one,  was  known,  and  that  the  danger  from  it,  if  any, 
should  have  been  known,  to  plaintiff  by  the  ordinary  exercise 
of  his  judgment  upon  what  was  apparent  in  it. 

Referring  to  the  testimony  we  may  remark  that  it  shows 
an  effort  on  the  part  of  a  competent  manager  to  introduce 
into  use  upon  the  road,  an  improved  style  of  hand-car, — one 
considered  to  be  better  adapted  for  the  purposes  for  which  . 
such  cars  are  used,  and  in  some  respects  safer,  than  those  in 
use.  The  objection  appears  to  have  been  rather  to  its  nov- 
elty  than  to  any  other  cause.  It  is  observed  that  in  the  opin- 
ions of  the  operatives  there  is  some  confusion.  One  styles 
the  new  car  too  light,  but  that  its  liability  to  jump  the  track 
will  be  increased  by  being  more  heavily  loaded.  Another 
thinks  the  heavier  car  can  oe  stopped  quicker  in  presence  of 
danger,  etc.  If  aversion  to  change  and  refusal  to  adapt  the 
mode  of  handling  to  the  conditions  of  the  new  machinery  be 
sufBcient  reason  for  rejecting  an  improvement  none  can  ever 
be  made  with  safety.  The  claim  here  is  made,  and  it  seems 
to  be  the  only  complaint  in  fact  separated  from  opinions,  that 
the  hand-car  should  have  a  given  amount  of  dead  weight, 
without  regards  to  its  safety  in  other  respects,  or  its  equal 
or  greater  ntness  for  the  usual  work  for  which  a  hand-car  is 
used.  The  "  Sheffield  car "  had  been  but  lately  introduced 
when  the  accident  occurred.  Upon  another  trial  the  merits 
or  absence  of  merit  in  the  machine  with  respect  to  the  per- 
sonal safety  of  persons  using  it  can  be  more  satisfactorily 
shown, — the  results  of  a  larger  experience  can  be  had.  The 
testimony  showing  that  plaintiff  knew  or  should  have  known 
the  lightness  of  the  car,  and  it  not  sufficiently  appearing  that 
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it  was  defective,  the  verdict  was  without  evidence  of  proper 
care  on  part  of  plaintiff,  and  it  should  have  been  set  aside. 
Judgment  reversed,  and  cause  remanded. 


Louisville  &  Nashville  R.  Co. 


[Alabama  Supreme  Court,  April  9,  1889.) 

InJuriM  to  S«rvanU— Duty  of  Company  In  ConitruetifiK  Onrhaid  Bridga> 
— When,  in  crossing  a  hicbway,  it  becomes  necessaiy  for  a  railroad  com- 
pany to  construct  a  bridge  across  its  track,  it  is  its  duty,  if  reasonably  . 
practicable,  to  place  the  structure  at  such  an  elevation  that  trains  can  pass 
under  it  without  injury  to  persons  employed  upon  them.  But  if  the  con- 
formation of  the  ground  is  such  as  to  render  the  elevation  impossible,  or 
as  to  cause  inconvenience  to  the  public  in  the  use  of  the  bridge,  or  greatly 
increase  the  expense  to  the  railroad  company,  the  bridge  may  be  so  con- 
structed as  to  extend  below  the  line  of  absolute  safety. 

Samo — Erection  of  Overhead  Bridge  too  Low  to  Allow  Pueage  of  Brakaman. 
— A  railroad  company  cannot  under  any  circumstances  construct  a  bridge 
over  its  track  so  low  that  brakemen  on  top  of  the  train  in  discharge  of 
their  duties  cannot  avoid  danger  by  bending  or  stooping. 

Same — Overhead  Bridge— Ringing  Ball— Blowing  Whietle.— The  provi- 
sions of  the  Alabama  Code  requiring  the  beil  to  be  rung  and  the  whistle  to 
be  blown  when  approaching  a  crossing,  is  intended  to  protect  persons  using 
the  crossing,  and  imposes  no  duty  upon  the  railroad  company  to  give  such 
signals  for  the  purpose  of  warning  brakemen  on  the  top  of  the  train  when 
approaching  an  overhead  bridge. 

Same— Notice  to  Brakeman  of  Exittence  of  Bridge. — When  abrakeman  is 
placed  on  a  freight  train  running  on  a  road  with  which  he  is  not  familiar, 
and  such  train  has  to  pass  under  a  low  bridge,  notice  must  be  given  to  him 
of  the  danger  arising  from  the  existence  of  such  bridge. 

Same — Pleading— NeoeHary  Allegation! — Performance  of  Duty.— A  count 
in  a  complaint  in  an  action  to  recover  damages  for  injuries  to  a  brakeman 
caused  by  being  knocked  from  a  frain  by  an  overhead  bridge,  is  insufficient 
if  it  fails  to  allege  that  the  brakeman  was  on  the  top  of  the  cars  in  the  per- 
formance of  his  duty. 

Same — Neceiiary  Averments — Erection  of  Bridge  by  Company. — The  com- 
plaint in  such  an  action  is  defective  if  it  fails  to  aver  that  the  bridge  in 
question  was  erected  or  maintained  by  the  railroad  company. 

Same — Notice  to  Company  of  Dangeroue  Condition  of  Bridge. — In  an  ac- 
tion for  damages  for  injuries  sustained  by  a  brakeman  through  being 
knocked  from  the  top  of  a  train  by  a  low  overhead  bridge,  eviden,ce  that  a 
dead  body  was  seen  lying  near  the  bridge  is  inadmissible  in  the  absence  of 
testimony  to  show  that  he  had  been  killed  by  the  bridge,  or  knocked  from , 
the  top  of  a  train. 
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8wna — Davieei  for  Warning  Brakaman — Evidence. — In  such  action,  the 
evidence  of  a  competent  expert  as  to  the  merits  or  demerits  of  whipping 
straps  as  cautionary  signals,  and  whether  or  not  they  were  generally  in  use 
on  roads  regarded  as  well  regulated,  is  admissible,  but  such  witness  cannot 
give  his  opinion  as  to  the  prudent  management  of  the  particular  railroad 
ID  question. 

8«ma — Punltiva  Dani«g«t^nitruotion.~lnthe  absence  of  evidence  tend- 
ing to  {)rove  ^oss,  wanton  or  reckless  negligence  in  the  construction  of 
such  bridge,  Uie  court  ought  to  charge  that  no  exemplary  damages  can  be 
recoverecT 

Appeal  from  the  City  Court  of  Mobile. 

This  action  was  brought  by  William  G.  Hall,  a  minor  suinsf^ 
by  his  next  friend,  against  the  Louisville  &  Nashville  Rait 
road  Company,  to  recover  damages  for  personal  injuries- 
sustained  by  plaintiff  while  in  the  employment  of  defendant 
as  brakeman,  and  was  commenced  February  28,  1888.  The 
accident  occurred  on  the  night  of  October,  26,  1887,  when 
plaintiff,  while  in  the  discharge  of  his  duties  as  brakeman  on 
one  of  defendant's  freight  trams,  being  on  the  step  of  one  of 
the  cars,  was  struck  by  the  timbers  of  a  bridge  overhead, 
which  spanned  a  public  road  near  Greenville,  in  Butler  coun- 
ty, and  was  thrown  to  the  ground,  and  was  so  badly  injured 
tnat  it  became  necessary  to  amputate  one  of  his  feet.  The 
cause  was  tried  on  issue  joined  on  the  pleas  of  not  guilty  and 
contributory  negligence,  and  resulted  in  a  verdict  and  judg- 
ment for  plaintiff  for  $20,000. 

The  complaint  contained  11  counts,  but  a  demurrer  was 
sustained  to  the  tenth  and  eleventh  counts.  The  first  count 
alleged  that  at  and  before  the  injury,  defendant  was,  as  a 
common  carrier,  operating  a  railroad  between  Montgomery 
and  Mobile,  which  passed  through  the  corporate  limits  of  the 
town  of  Greenville,  and  crossed  a  public  street  or  road  a 
short  distance  south  of  its  depot  in  the  town;  that  defend- 
ant's charter  provided  that  the  company,  "  in  the  construe-  ■ 
tion  of  said  railroad,  shall  not  in  any  manner  obstruct  any 
public  road  now  estabhshed,  but  shall  provide  convenient 
passage  for  travel  over  said  road ;"  that  the  railroad  "  crossed 
said  public  road  south  of  Greenville,  and  the  passage  provided 
for  travel  over  said  railroad  track ;"  that  defendant  s  freight 
trains  "  are  so  arranged  that  they  are  stopped  by  means  of 
brakes,  which  can  only  be  managed  by  persons  on  the  top  of 
the  cars,"  and  for  this  purpose  brakemen  are  employed  by  it, 
whose  duty  it  is  to  stand  and  walk  on  the  top  of  said  trains, 
and  to  apply  the  brakes  when  signaled  to  do  so ;  that  said 
bridge  across  the  public  road  "was,  with  gross  negligence 
and  reckless  disregard  of  the  lives  of  defendant's  employes, 
improperly  and  dangerously  constructed  and  maintained,  in 
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this :  that  it  was  constructed  and  maintained  at  such  a  heiebt 
above  the  railroad  track  that  there  was  danger  of  the  br^e< 
men  on  freight  trains  being  struck  by  said  bndge,  and  injured 
or  killed ;"  that  plaintiff,  while  in  the  discharge  of  his  duties,  . 
as  brakeman  on  the  top  of  a  freight  train,  on  October  26,  1887, 
was  struck  by  the  briage  overhead,  knocked  to  the  ground, 
and  seriously  injured  as  above  stated  ;  that  he  was  at  the 
time  ignorant  of  the  dangerous  construction  and  condition  of 
the  bndge ;  and  that  said  dangerous  construction  and  condi- 
tion at  the  time  of  said  injuries  "  either  had  not  been  discov- 
ered by  the  defendant,  or  else  had  not  been  remedied  owing 
to  the  negligence  of  the  defendant,  or  of  some  person  in  the 
defendant's  service  intrusted  by  it  with  the  duty  of  seeing 
that  the  ways,  works,  machinery,  or  plant  of  said  road  was 
in  proper  condition." 

The  second  count  alleged,  in  the  same  words  as  the  first, 
that  defendant  was  engaged  as  a  common  carrier  in  operat- 
ing a  railroad  between  Montgomery  and  Mobile,  "  which 
passes  through  the  corporate  limits  of  the  town  of  Greenville, 
and  crosses  a  public  street  or  road  a  short  distance  south  of 
defendant's  depot  there,  by  passing  under  the  same;  that  the 
passage  provided  for  travel  over  said  road  is  by  a  bridge  that 
crosses  above  said  railroad  track;"  the  dangerous  construc- 
tion of  the  bridge,  plaintiff's  ignorance  of  its  dangerous  con- 
struction, etc.;  in  substance  the  same  as  the  first  count,  except 
in  omitting  any  averment  as  to  the  provision  in  defendant's 
charter. 

The  third  count  was  the  same  in  substance  as  to  the  aver- 
ments as  to  the  construction  and  condition  of  the  bridge,  and 
the  injuries  suffered  by  plaintiff  while  in  the  discharge  of  his 
duties  as  brakeman  ;  but  it  did  not  allege  his  ignorance  of  its 
dangerous  construction,  nor  that  the  defect  had  not  been  dis- 
covered or  remedied  on  account  of  negligence  on  the  part  of 
defendant,  or  of  some  person  in  its  employment  charged  with 
the  duty. 

The  fourth  count  was  substantially  the  same,  but  with  less 
particularity  in  its  averments  of  details. 

The  fifth  count  alleged  that  when  the  train  approached  the 
bridge,  the  engineer  or  other  person  having  control  of  the 
running  of  the  engine  and  train  did  not  blow  the  whistle  nor 
ring  the  bell  one-fourth  of  a  mile  before  reaching  the  public 
road  crossing ;  and  that  plaintiff  had  no  notice  and  did  not 
know  that  the  train  was  approaching  said  crossing. 

The  sixth  count  allegea  that  defendant's  railroad  "  passes 
through  the  corporate  limits  of  Greenville,  and  crosses  a  pub- 
lic street  or  road  a  short  distance  south  of  Greenville,  under 
a  bridge  that  crosses  above  said  railroad  track ;"  that  the 
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bridge  was  of  such  a  height  as  to  be  dangerous  to  any  per- 
son standing  or  walking  on  the  top  of  a  train,  as  brakemen 
were  required  to  do ;  that  this  fact  was  unknown  to  plaintiff, 
who,  in  the  discharge  of  his  duties  as  brakeman,  had  got 
down  to  examine  a"  not  box,"  and,  when  he  climbed  up  again, 
the  train  having  suddenly  started,  he  was  struck  by  the  bridge 
overhead  as  he  was  walking  to  his  position. 

The  seventh  count  alleged  that  defendant,  on  the  26th  of 
October,  1887,  was  operating  a  railroad  between  Montgomery 
and  Mobile ;  that  the  ways,  works,  machinery,  or  plant  con- 
nected with  or  used  in  connection  with  said  railroad  "was 
defective  in  this :  that  a  bridge  over  said  railroad,  a  short  dis- 
tance below  defendant's  depot  in  Greenville,  was  negligently 
constructed,  so  as  to  be  dangerous  to  persons  employed  by 
defendant  as  brakemen  on  freight  cars  ;"  that  plaintiff  was 
employed  as  a  brakeman  on  a  freight  train,  and  while  in  the 
discharge  of  his  duties  on  that  day  was  injured  "  by  reason  of 
said  defective  condition  of  said  ways,"  etc. 

The  eighth  count  alleged  that  on  the  26th  of  October,  1 887, 
defeidant  was  operating  a  railroad  between  Mobile  and  Mont, 
gomery,  "  and  with  one  of  its  cars  negligently  run  over  and 
injured  plaintiff," 

The  mnth  count  alleged  that,  on  said  26th  of  October,  1887, 
plaintiff  was  a  brakeman  on  top  of  a  freight  train  on  defend* 
ant's  railroad,  and  was  "  by  the  negligence  of  the  defendant 
violently  brought  into  contact  with  a  low  bridge,  which  cut 
his  head,  knocked  him  senseless  from  the  train,'  "*- 


As  already  stated,  demurrers  were  sustained  to  the  tenth 
and  eleventh  counts,  and  they  require  no  special  notice. 

Defendant  demurred  to  each  count  of  the  complaint,  assign- 
ing special  causes  of  demurrer,  numbered  consecutively  from 
I  to  31.  The  grounds  specially  assigned  to  the  first  count 
were:  (i)  That  said  count  fails  to  show  that  plaintiff  exer 
cised  reasonable  and  proper  care  in  the  performance  of  his 
duties  on  the  train  "  at  the  time  of  the  accident  alleged  to  have 
resulted  in  his  death;"  (2)  that  it  fails  to  show'a  violation  of 
any  duty  legally  owing  dv  defendant  to  plaintiff  in  the  prem- 
ises ;  (3)  that  it  fails  to  snow  any  negligence  on  the  part  of 
defendant ;  (4)  that  it  fails  to  show  that  plaintiff  "  had  no  such 
knowledge  of  the  existence  of  said  low  bridge  as  would  have 
enabled  him,  by  due  diligence  on  his  part,  to  have  avoided 
the  alleged  injury  and  damages;"  (5)  thatit  "shows  that  said 
alleged  danger,  due  to  the  construction  of  said  bridge,  was  a 
risk  incident  to  plaintiffs  employment,  for  which,  when  result- 
ing in  injury,  no  action  lies ;"  (6)  that  it  shows  "  that  the  al- 
leged injury  and  death  were  caused  by  contact  of  plaintiff 
with  said  bridge  while  in  the  performance  of  tiis  duties  as 
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brakeman,  and  fails  to  show  that  he  was  in  the  exercise  of  due 
care  and  diligence  to  avoid  said  accident,  or  that  it  could  not 
have  been  avoided  by  due  care  and  diligence  on  his  part ;" 
(7)  that  it  fails  to  show  any  duty  on  the  part  of  defendant  with 
reference  to  said  bridge,  whereby  it  became  defendant's  duty 
to  maintain  said  bridge  at  any  particular  elevation ;  (8)  that 
.  it  shows  said  bridge  was  a  public  road  bridge,  and  not  a  bridge 
constituting  part  of  defendant's  track  or  road.  The  same 
-grounds  of  demurrer  were  assigned  to  the  second  count,  and 
also,  (10)  that  it  does  not  show  why  or  how  it  became  neces- 
sary for  plaintiff  to  stand  or  walk  on  the  top  of  the  train,  while 
it  was  passing  under  said  bridge.  The  same  grounds  of  de- 
murrer were  assigned  to  the  third  count  as  to  the  first,  second 
and  fourth  counts,  with  the  additional  assignment  (13)  that 
said  fourth  count  does  not  allege  that  said  bridge  was  con- 
structed or  maintained  by  defendant.  To  the  fiftn  count  the 
same  grounds  of  demurrer  were  assigned  as  to  the  preceding 
counts,  and  also  (15)  that  it  fails  to  show  how  or  why  it  be- 
came defendant's  duty  to  notify  plaintiff  of  the  approach  to 
said  bridge;  (16)  that  it  shows  that  said  alleged  neglect  was 
the  neglect  of  a  fellow-servant  of  plaintiff,  for  whose  acts  in 
the  premises  defendant  is  not  liable  to  plaintiff;  (17)  that  it 
fails  to  show  any  duty  on  the  part  of  defendant,  requiring  the 
-engineer  or  conductor  to  blow  the  whistle  or  ring  the  bell  on 
approaching  the  bridge.  To  the  sixth  count  the  same  grounds 
of  demurrer  were  assigned  as  to  the  first,  second  and  fourth, 
■and  also  (19)  that  said  count  shows  that  plaintiff  himself  was 
guilty  of  proximate  contributory  negligence.  To  the  seventh 
count  the  same  grounds  of  demurrer  were  assigned  as  to  the 
first,  second,  and  fourth,  and  also  to  the  eightn  count,  with 
the  additional  assignments  (21)  ihat  it  does  not  show  with 
sufficient  particularity  the  nature  of  the  neglect,  or  the  cir- 
cumstances under  which  plaintiff  was  injured  as  alleged  ;  and 
(22^  that  it  fails  to  allege  or  to  show  the  particular  duty  which 
defendant  owed  plaintiff  in  the  premises.  The  same  grounds 
were  assigned  to  the  ninth  count  as  were  assigned  to  the  first, 
^6cond,  fourth,  and  eighth,  with  the  additional  assignment 
{23)  that  it  does  not  snow  what  right  plaintiff  had  to  be  on 
top  of  the  train  at  the  time  he  was  injured.  The  twenty- 
fourth,  twenty-fifth,  and  twenty-sixth  assignments  were  ad- 
dressed to  the  tenth  and  eleventh  counts,  and  require  no 
notice;  and  the  other  assignments,  addressed  to  each  of  the 
counts  except  the  eighth,  were :  (27)  Because  it  does  not  show 
the  nature  of  the  defect  in  the  bridge,  "or  how  the  defect 
proximately  contributed  to  the  injury  and  death  of  said  plaint- 
iff;" (28)  because  it  is  not  alleged  or  shown  that  the  said 
bridge  was  constructed  or  maintained  by  defendant,  or  that 
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defendant  was  in  any  way  responsible  for  it ;  (29)  because  it 
is  not  alleged  that  defendant  knew  of  said  alleged  defect  in 
said  bridge  a  reasonable  length  of  time  before  the  alleged  in- 

i'ury, in  which  said  defect  might  have  been  remedied;  (30) 
)ecause  it  is  not  shown  that  the  defect  in  the  said  bridge  ex- 
posed plaintiff  to  unreasonable  or  unnecessary  danger  while 
in  the  performance  of  his  duties;  (31)  because  no  legal  duty 
is  shown  on  defendant's  part  to  construct  and  maintain  the 
bridge  at  an  elevation  sunicient  to  enable  a  brakeman,  while 
standing  erect  on  the  top  of  a  car,  to  pass  under  it  with  safety. 
The  demurrers  being  overruled,  except  in  reference  to  the 
tenth  and  eleventh  counts,  issue  was  then  joined  on  the  pleas 
of  not  guilty  and  contributory  negligence. 

On  the  trial,  the  evidence  showed  that  the  railroad  bridge 
crossed  the  public  road  on  the  side  of  a  hill,  and  was  about 
17  feet  above  the  railroad  track,  the  upper  end  being  a  few 
inches  higher;  and  that  the  average  height  of  a  freight  train 
was  from  1 1^  to  12  feet.  The  plaintiff,  testifying  as  a  witness 
for  himself,  stated  that  he  was  in  the  nineteentri  year  of  his 
age,  and  was  making  his  fourth  round  trip  as  brakeman  on 
the  defendants'  railroad  between  Montgomery  and  Mobile, 
when  he  was  injured  ;  that  he  did  not  know  the  road,  and  did 
not  know  where  he  was  when  he  was  injured,  but  afterwards 
ascertained  that  it  was  at  the  bridge  south  of  Greenville ;  that 
he  was  not  acquainted  welt  enough  with  the  land  marks  of 
the  road  to  know  at  what  place  he  was ;  that  if  he  knew  there 
was  a  bridge  at  Greenville,  he  would  not  recognize  it  unless 
some  one  pointed  it  out  to  him  at  the  time ;  that  if  it  had  ever 
been  pointed  out  to  him  he  did  not  remember  the  fact,  and 
that  he  had  never  noticed  the  bridge  before.  Witness  was 
then  asked  by  his  counsel  if  there  were  any  lights  on  the 
bridge,  or  any  "whipping  straps,"  to  give  warning  of  the  ap- 
proach to  the  bridge,  and  answered  that  there  were  no  "  whip- 
ping straps,"  and  he  thought  there  were  not  any  lights.  To 
each  part  of  this  question  defendant  objected,  and  excepted. 
Plaintiff  further  testified,  on  cross-examination,  that  he  thought 
he  was  told  about  some  low  bridges,  but  did  not  know  exactly 
where  they  were,  and  would  not  have  known  them  when  he 

fot  there  unless  he  was  told;  that  he  knew  there  were  low  - 
ridges  on  the  road  that  it  would  not  be  safe  for  a  man  to  pass 
under  while  standing  on  the  top  of  a  car,  but  he  would  not 
have  known  the  locality  unless  it  was  pointed  out  to  him ;  that 
he  might  have  been  told  that  there  was  a  low  bridge  at  Green- 
ville, out  he  did  not  know  when  he  got  to  Greenville. 

J.  R.  Gollithan,  the  conductor,  and  two  of  the  brakemen, 
each  testified  that  they  had  warned  plaintiff  against  the  danger 
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of  the  low  bridges  on  the  road,  and  had  specially  mentioned 
the  bridge  at  Greenville. 

J.  R.  R>terfield,  the  town  marshal  of  Greenville,  as  a  witness 
for  plaintiff,  testified  as  to  the  construction  of  the  bridge  by 
defendant,  its  height,  the  steepness  of  the  ascent  to  it  when 
coming  to  the  public  road,  etc. ;  and  he  was  then  asked  :  "Was 
it  generally  reported  at  Greenville,  prior  to  the  injury  to 
plamtiS,  that  any  person  in  the  employmeet  of  the  railroad 
company  had  been  killed  or  wounded  by  said  bridge,  while  in 
the  performance  of  his  duties?  What  was  the  general  repu- 
tation in  the  community  on  that  subjec'  ?"  Defendant  objected 
to  this  question  "(i)  because  the  evidence  is  irrelevant;  (2) 
because  it  is  incompetent  to  prove  the  fact  of  killing ;  (3)  be- 
cause it  is  incompetent  to  prove  knowledge  on  the  part  of  the 
defendant  of  the  fact  of  kiUing ;  (4)  because  it  is  incompetent 
to  prove  the  dangerous  condition  of  the  bridge ;  and  (5J  be- 
cause a  proper  predicate  has  not  been  laid  for  the  question." 
The  court  overruled  the  objections,  and  defendant  duly  ex- 
cepted. The  witness  answered :  "  1  hardly  know  how  to 
answer  that  question.  It  was  thought  that  the  bridge  was 
probably  too  low."  Being  reminded  by  the  court  that  the 
question  was  whether  some  other  person  had  been  previously 
killed  or  injured,  he  answered :  "  Yes.  sir  ;  but  I  won't  be  pos- 
itive that  this  bridge  killed  him.  They  built  a  new  bridge 
there  in  1879,  1880,  or  1881  ;  and  my  recollection  is  that  this 
man  was  killed  before  it  was  built,  I  won't  be  positive  whether 
this  bridge  did  it  or  the  other ;  but  ray  recollection  is  that  a 
bridge  knocked  him,  and  I  saw  him  after  he  was  dead,  Rail- 
roaa  hands  were  with  him,  attended  to  him,  and  took  care  of 
him." 

R.  C.  Epperson,  the  superintendent  of  that  division  of  de- 
fendant's road  which  lies  between  Montgomery  and  Mobile, 
as  a  witness  for  defendant,' testified  that  he  had  been  employed 
on  railroads  for  19  or  20  years,  had  served  as  fireman,  brake< 
man,  baggagemaster,  yaramaster,  trainmaster,  and  law  agent, 
and  had  been  on  the  Mobile  and  Montgomery  division  of  de- 
fendant's road  for  about  three  years ;  that  he  had  frequently 
heard  of  "  whipping  straps,"  and  similar  devices  for  the  pur- 
pose of  giving  notice  of  the  approach  to  low  bridges;  that 
none  of  them  were  now  used  on  his  division  of  defendant's 
road,  and  he  did  not  know  whether  or  not  they  were  now  used 
■  on  the  other  division  of  the  road  ;  that  their  use  is  not  increas- 
ing on  the  road,  but,  on  the  contrary,  fewer  are  now  used  than 
formerly ;  that  all  trainmen,  and  a  majority  of  the  officials 
with  whom  he  had  conversed,  "ridiculed  the  idea  of  putting 
up  straps,  and  said  they  were  useless;"  that  the  objection  to 
them  was  that  the  men  depended  on  the  straps  for  warning. 
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and  were  not  as  careful  as  they  otherwise  would  be ;  "  that 
was  my  personal  objection,  and  it  is  what  the  majority  seem 
to  think. '  During  his  examination  the  witness  was  asked 
these  questions:  "Whether  these  straps,  or  ropes  hung  up  in 
that  way,  tended  to  protect  the  employes  of  the  railroad  froln 
accidents  at  low  bridges  and  tunnels.  Whether  the  existence 
of  these  pendant  ropes  and  straps,  as  far  as  his  observation  or 
experience  went,  tended  to  increase  or  diminish  the  number 
of  accidents  at  bridges  and  low  tunnels.  Whether  he  regarded 
the  L.  &  N.  .Railroad  system  as  a  prudently  managed  road. 
Whether  other  railroads  which  he  had  seen,  and  which  did 
use"  these  appliances,  were  generally  regarded  in  railroad  cir- 
cles as  prudently  managed.  The  court  sustained  objections 
to  each  of  these  questions,  whereupon  defendant  duly  excepted. 

The  court  gave  an  elaborate  charge  in  writing  to  the  jury, 
ex  mero  motu,  to  which  defendant  excepted  as  a  whole,  arid 
also  reserved  21  special  exceptions  to  different  parts  of  it. 
The  opinion  of  this  court  states  the  objectionable  part  of  this 
charge,  and  it  is  unnecessary  to  set  it  out  in  full.  The  court 
also  gave  10  charges  in  writing,  asked  by  plaintiff,  among 
which  were  the  following :  "  (3)  A  plea  of  contributory  neg- 
ligence confesses  that  the  defendant  was  guilty  of  the  culpa- 
ble negligence  charged  in  th6  counts  01  the  complaint  to 
which  it  IS  pleaded;  except  in  so  far  as  the  plea  traverses  or 
denies  the  negligence  charged  in  those  counts,  or  sets  up  facts 
in  qualification  or  avoidance  of  such  negligence ;  but  this 
kind  of  confession  of  negligence  only  applies  to  the  issue  made 
by  such  plea  under  the  counts  to  which  it  is  pleaded."  "(8) 
Ii  the  jury  believe  from  the  evidence  that  the  plaintiff,  while 
in  the  employment  of  the  defendant  as  brakeman  on  a  freight 
train,  received  personal  injuries  by  reason  of  a  defect  in  the 
construction  of  a  bridge  over  the  defendant's  track,  and  that 
such  defect  arose  from,  or  had  not  been  discovered  or  rem- 
edied owing  to,  the  negligence  of  the  defendant,  then  the 
plaintiff  is  entitled  to  recover  for  the  injuries  so  sustained,  al- 
though he  may  have  known  that  such  defect  existed,  provided 
he  was  guilty  of  no  negligence  which  proximately  contributed 
to  the  injury  ;  and  provided,  further,  that  he  knew  that  the 
defendant  or  some  person  superior  to  himself  in  the  service 
of  the  defendant,  knew  of  said  defect"  To  each  of  these 
charges  defendant  excepted. 

Defendant  requested  numerous  charges  in  writing,  duly 
excepted  to  the  j-efusal  to  give  each,  and  among  the  num- 
ber were  the  following:  "(13)  Unless  the  jury  believe  from 
the  evidence  that  the  injury  to  the  plaintiff  resulted  from 

gross  negligence  and  reckless  disreg^d  for  the  safety  and 
ves  of  its  employes  in  general,  as  custinguisbed  from  simple 
30  A.  ft  E.  R.  Cm.—so 
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negligence  towards  the  plaintiff,  the  judgment  must  be  for 
the  defendant."  "(23)  It  was  not  a  duty  which  the  railroad 
company  owed  to  the  plaintiff  while  in  its  employment  as  a 
brakeman  on  a  freight  train,  and  while  walking  on  the  top  of 
a'train,  approaching  or  passing  under  said  bridge,  that  the 
engineer  or  other  person  in  charge  of  the  running  of  the  loco- 
motive should  blow  the  whistle  or  ring  the  bell  a  quarter  of  a 
mile  before  reaching  said  public  road  crossing,  and  continue 
to  do  so  at  short  intervals  until  the  train  had  passed  said 
crossing,  and  no  negligence  can  be  imputed  to  the  defendant 
from  the  failure  of  the  engineer  to  so  ring  the  bell  or  blow 
the  whistle."  "(38)  There  is  no  legal  testimony  to  show  that 
whipping  straps,  or  pendent  cords,  were  a  suitable  or  proper 
device  to  be  employed  by  the  defendant  at  the  bridge  in 
q^uestion,  at  or  prior  to  the  time  of  the  accident,  as  a  warning 
signal  to  employes  of  the  approach  to  said  bridge ;  and  neg- 
ligence cannot  Be  imputed  to  the  defendant  because  of  the 
failure  to  provide  such  devices."  "{44)  No  exemplary,  puni- 
tive, or  vindictive  damages  can  be  recovered  in  this  case,  even 
should  the  jury  find  that  plaintiff  is  entitled  to  compensation 
for  actual  damages  sustained  by  him," 

The  several  rulings  of  the  court  on  the  pleading  and  evi- 
dence, the  charges  given,  and  the  refusal  of  the  charges  asked, 
are  now  assigned  as  error. 

Gaylord  B.  C/ari  and  Frank  B.  Clark,  Jr.,  for  appellant. 

G.  L.Sf  H.  T.  Svtitk  for  appellee. 

Stone,  C.  J. — We  lay  down  the  following  legal  proposi- 
tions:   When,  in  crossing  a  street  or  other  public  highway, 

it  becomes  necessary  for  a  railroad  company  to  span 
Bairor«*B-  it  with  a  bridge,  it  is  its  duty,  if  reasonably  prac- 
ItaL'euw*""  ticable,  to  place  the  structure  at  such  an  elevation 
oT<Tk<Mi  as  that  trains,  with  their  customary  employes,  can 
**«»•*  pass  under  it  unharmed.     Smoot  v.  Mobile  &  M. 

R.  Co.,e7 Ala.  17  ;  LouisvilieA  N.  R.  Co.  v.  Allen, 
78  Ala.  SOI  :  Georgia  Pac.  R.  Co.  v.  Propst,  83  Ala.  518,  38 
Am.  &  Eng.  R.  Cas.  1 1 ;  Houston,  &c.,  R.  Co.  v.  Oram,  40  Tex.  ■ 
341  ;  Wilson  v.  Louisville  &  N.  R.  Co.  85  Ala.  269.  This  is 
not  an  absolute,  unbending  requirement,  but  it  will  yield  to 
a  reasonable  extent  to  circumstances,  as  many  other  natural 
and  social  rights  must  yield  to  other  rights  and  interests,  which 
duty  requires  to  be  conserved.  If  inequality  of  surface,  or 
other  hindrance  occurring  naturally  or  in  the  proper  con- 
traction  or  grade  of  the  railroad  track,  rendersuch  elevation 
impossible,  or  greatly  incommode  the  public  in  the  use  of  the 
bridge,  or  greatly  or  unduly  increase  the  expense  to  the  rail- 
roaa  company,  then  one  inconvenience  must  yield  somewhat 


Digmzefl  by  Google 


INJURIES   TO   SERVANTS — OVERHEAD   BRIDGES,  307 

to  the  other.  In  such  case  the  bridge  may  be  so  constructed 
as  to  extend  below  the  line  of  absolute  safety,  A  bridge  con- 
structed and  maintained  with  proper  regard  to  these  condi- 
tions, would  not,  without  more,  be  negligence.  Patt.Ry.  Ac- 
cident Law,  §  285  ;  2  Ror,  R.  R.  1217;  Wells  v.  Burlineton, 
C  R.  &  N.  R.  Co.  (Iowa),  2  Am.  &  Eng.  R.  Cas.  243  ;  Rains 
V.  St  Louis,  L  M.  &  S.  R.  Co.  (Mo.),  5  Am.  &  Eng.  R.  Cas. 
610;  Clark's  Adra'r  w.  Richmond  &  D,  R,  Co.  (Va.),  18  Am. 
&  Eng.  R.  Cas,  78  ;  Baylor  v.  Delaware,  &c.  R.  Co.,  40  N.  J. 
Law,  23 ;  lllick  v.  Flint  &  P.  M.  R.  Co.  (Mich.),  35  N.  W. 
Rep.  708.  In  no  case,  however,  would  it  be  permissible  to  so 
place  the  bridge  that  brakeman  on  top  of  tne  train  in  dis- 
chargee of  their  duties  could  not  avoid  danger  by  bending  or 
stooping.  A  bridge,  such  as  here  last  supposed,  would  be 
gross  negligence,  and  per  se  a  nuisance.  lUmois  Cent,  R.  Co, 
V.  Welch,  52  HI.  183  ;  Chicago,  B.  &  Q.  R.  Co.  v.  Gregory, 
58  111.  272;  Chicago  &L  R.  Co.  v.  Russell,  91  111.  298.  If 
such  bridge  is  so  constructed  as  to  extend  below  the  line  of 
absolute  safety,  then  other  duties  rest  on  the  railroad  com- 
paiiy. 

The  bridge  in  question  was  part  and  parcel  of  the  public 
highway.     The  record  affords  evidence  that  on  the  tnal  be- 
low the  question  was  considered  whether  it  was 
the  duty  of  the  defendant  corporation  "  to  blow  the  smi**»ti^w 
whistle  or  ring  the  bell  at  least  one-fourth  of  a  mile  JH^^JJ^  **" 
before  reaching  a  public  road-crossing,     *     *     *  j^^i^. 
and  continue  to  blow  the  whistle  or  ring  the  bell 
at  short  intervals  until  the  train  passed  tne  crossing."     Code 
of  1886,  §  1 144.     That  statute  has  nothing  to  do  with  this  case. 
Its  design  was  to  warn  and  protect  persons  who,  at  a  public 
crossing,  pass  across  and  directly  on  the  track,  and  who  would 
be  in  danger  of  being  struck  and  run  ever  by  an  approaching 
train.     Afabama  G.  S.  R.  Co.  v.  Hawk,  72  Ala.   112,    18  Am. 
&  Eng.  R.  Cas.  194;  Nashville,  C.  &  St.  L.   R.  Co,  v.   Hem- 
bree,  85  Ala.  481,  38  Am.  &  Eng.  R.  Cas.  30a 

Other  questions  were  raised  in  the  trial  court,  touching  the 
duty  of  railroad  companies  to  provide  or  furnish  warning 
signals.  Among  these  may  be  mentioned  whipping 
straps,  and  placing  a  cautionary  light  on  the  bridge.  **■''  "''"'■■ 
Considered  abstractly,  these  are  scarcely  legal  ^J^^^, 
questions.  Utility,  and  the  usage  and  custom  of 
well-regulated  railroads,  must  determine  the  question  of  duty 
in  this  regard.  If  useless  or  hurtful,  it  cannot  be  negligence 
to  reject  them.  So,  at  most,  if  many  well-regulated  railroads 
abstain  from  their  use,  this  absolves  from  all  duty  to  resort  to 
them.  By  the  word  "  many  "  we  intend  to  be  understood  as 
meaning  not  a  mere  excess  above  the  adjective  "few."    "Many" 
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denotes  "  multitude  ;"  and  while  it  is  not  the  synonym  of  the 
word  "  majority  "  our  meaning  is  that  if  a  relatively  large 
number,  as  compared  with,the  whole  number,  abstam  from 
their  use,  then  to  omit  them  is  not  of  itself  negligence.  As  to 
appliances, — particularly  new  inventions,  or  changes  claimed 
to  DC  improvements, — all  railroads  are  not  required  to  con- 
form to  one  standard.  Allowance  is  and  must  be  made  for 
diversity  of  opinion;  and  their  use  by  a  majority  of  roads  does 
not  necessarily  require  all  railroads  to  adopt  them.  Louisville 
&  N.  R.  Co.  V.  Allen,  78  Ala.  494 ;  Georgia  Pac.  R.  Co.  v. 
Propst,  83  Ala.  518,  38  Am.  &  Eng.  R.  Cas.  11 ;  Wilson  v. 
Louisville  &  N.  R.  Co.,  85  Ala.  269 ;  Baldwin  v.  Chicago  I.  & 
P.  R;  Co.,  50  Iowa,  680. 

When  a  brakeman  is  placed  on  a  freight  train,  running  on 
a  road  with  which  he  is  not  familiar,  and  such  train  has  to 
pass  under  a  low  bridge  or  bridges,  the  law,  which 
simply  voices  the  sentiment  of  numanity,  requires 
that  notice  be  given  him  of  the  danger  he  is  to  en- 
1  counter.  This  notice  must  be  reasonable  ;  that  is, 
he  must  be  reasonably  instructed,  so  as  to  put  him. 
on  the  lookout,  and  on  inquiry  and  observation,  that 
he  may  inform  himself  of  the  locality  of  the  places  of  dan- 
ger. The  whole  duty  is  not  on  the  railroad  company.  The 
employe  must  give  heed  to  the  notice  and  instructions  giv- 
en him,  and  must  employ  his  senses,  his  reasoning  facul- 
ties, and  his  attention,  alike  for  his  own  safety  and  the  wel- 
fare of  the  road.  If  he  has  not  been  sufficiently  warned  or 
notified  to  enable  him  by  proper  attention  and  diligence  to- 
learn  where  the  points  of  danger  are,  then  this  would  be  neg- 
ligence, for  which  the  railroad  company  would  be  liable.  On 
the  other  hand,  if  he  has  been  sufficiently  warned  or  noti- 
fied, and  from  inattention,  indifference,  absent-mindedness,  or 
for^etfulness,  he  fails  to  inform  himself,  or  fails  to  take  the 
necessary  steps  to  avoid  the  injury,  this  is  negligence,  and  he 
should  not  recover.  Sulhvan  v.  India  Mfg.  Co.,  113  Mass. 
396;  Baltimore  &  O.  R.  Co.  v.  Strieker,  51  Md.  47  ;  Dorsey 
V.  Phillips  &  C.  Construction  Co.,  42  Wis.  583  ;  Louisville,  N. 
A.  &  C.  R.  Co  V.  Wright  (Ind.),  33  Am.  &  Eng.  R.  Cas.  370; 
35  /-*.  41 ;  St.  Louis,  Ft.  S.  &  W.  R.  Co.  v.  Irwin  (Kan.),  16 
Pac.  Rep.  146;  Wilson  v.  Louisville  &  N.  R.  Co.  85  Ala.  269. 
It  is  not  denied  in  this  case  that  the  space  between  the 
taller  freight  cars  used  on  defendant's  road,  and  the  timbers 
of  the  bridge,  would  not  permit  a  man  of  ordinary 
**'?''*"'*!*  fi^i&'it.  and  standing  erect  on  the  top  of  the  cars, 
M«u«raM       to  pass  under  the  bridge  without  being  struck  by  iL 


The  two  principal  leading  inquiries  thenare:  Mrst. 
Was  the  railroad  company,  under  uie  rules  above  declared, 
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justified  in  maintaining  its  bridge  at  the  elevation  shown  in  the 
testimony?  If  it  was,  plaintiff  was  not,  merely  on  that  ground, 
entitled  to  recover,  for  he  had  no  (:aiise  of  action.  If  the  rail- 
road company,  under  said  rules,  has  failed  to  establish  its  right 
to  maintain  the  bridge  at  the  elevation  proved,  then  neg- 
ligence is  shown,  and,  unrebutted,  authorized  a  recovery  by 
plaintiEF.  That  prima  facie  right  would  be  rebutted  if  plaint- 
iff was  guilty  of  proximate,  contributory  negligence.  Second. 
If  under  the  rules  we  have  stated  the  plaintiff  was  sufficiently 
notified  or  warned,  and  from  inattention,  indifference,  absent- 
mindedness,  or  forgetfulness  he  failed  to  inform  himself,  or 
failed  to  take  the  necessary  steps  to  avoid  the  injury,  this  was 
proximate,  contributory  n^ligence,  and  is  also  a  complete 
answer  to  the  action.  He  must  avail  himself  of  the  in- 
structions given  him  or  furnished  for  his  use  ;  and,  taking  in- 
to the  account  the  surroundings  and  perils  attendant  upon 
the  nature  of  the  service  he  enters  upon,  he  must  bestow  such 
care,  watchfulness,  and  caution  as  ordinarily  prudent  men 
would  usually  exercise  in  reference  to  their  own  safety,  under 
like  circumstances.  There  are  perils  in  the  very  nature  of 
such  service,  against  which  prudence  cannot  always  guard. 


Of  these  theemploye  takes  trie  risk.  He  is  guilty  01  contribu- 
tory negligence  if  in  his  care,  diligence,  ana  watchfulness  he 
falls  below  the  standard  stated  above.     3  Wood,  Ry.  Law, 


1481 ;  Wabash  R.  Co.  v.  Elliot,  98  111.  481-484,  4  Am.  &  Eng. 
R.  Cas.  651  ;  Clark  v.  St.  Paul  &  S.  C.  R.  Co.  (MinnA  2  Am. 
&  Eng.  R.  Cas.  240 ;  Wells  -u.  Burlington,  C.  R.  &.  N.  R.  Co. 
(MinnA  lb.  364 ;  Pittsburgh  &  C,  R,  Co.  v.  Sentmeyer,  02  Pa. 
St.  270,  5  Am.  &  Eng.  R.  Cas.  508  ;  Rains  v.  St.  Louis  1.  M. 
&.  S.  R.  Co.,  ;i  Mo.  164 ;  Clark's  Adm'r  v.  Richmond  &  D.  R. 
Co.,  iS  Am.  &  Eng.  R.  Cas.  78;  Gibson  v.  Erie  R.  Co.,  63  N. 
Y.449;  LafHin 7/.  Buffalo  &  S.  W.  R.  Co.,  106  N.  Y.  136,  30 
Am.  &  Eng.  R.  Cas.  596 ;  Devitt  v.  Pacific  R.  Co.,  50  Mo. 
302 ;  Owen  v.  New  York  Cent.  R.  Co.,  i  Lans.  (N.  Y.),  108 ; 
Atlanta  &  W.  P.  R.  Co.  v  .Webb,  61  Ga.  586  ;  Same  v.  John- 
son, 66  Ga,  259 ;  Indianapolis  R.  Co.  v.  Flanigan,  77  111,  365  ; 
Toledo,  W.  &  W.  R,  Co,  v.  Black,  88  111.  112;  Gould  v.  Chi- 
cago,  B.  &  Q.  R.  Co.,  66  Iowa,  590.  22  Am.  &  Eng.  R.  Cas. 
289.  And  evidence  that  the  appliance  has  been  long  used 
with  safety  is  competent  on  the  inquiry  of  contributory  neg- 
ligence, Allen  V.  Burlington,  C.  R,  &  N.  R.  Co.  (Iowa),  S  ^ 
Am.  &  Eng.  R.  Cas,  620 ;  Alabama  G.  S.  R.  Co.  v.  Arnold, 
84  Ala.  159,  30  Am.  &  Eng.  R.  Cas.  546;  LafHin  v.  Buffalo  &. 
S.  W.  R.  Co.,  106  N.  y.  136,  30  Am.  &  Eng.  R,  Cas.  596; 
Loftus  V.  Union  Ferry  Co.,  84  N.  Y:  455  ;  Burke  v.  Wither- 
bee,  98  N.  Y.  562, 
The  complaint  contains  11  counts,  and  there  were  de- 


Digmzefl  by  Google 


3IO  I-OUISVILLE   &   NASHVILLE   R.   CO.   V.   HALL. 

murrers  to  each  of  them.  We  think  the  demurrers  ought  to 
have  been  sustained  to  those  numbered  7,  8,  and  9,  Count 
No.  8  is  meager  and  defective  in  many  particulars.  Count 
No.  9  fails  to  aver  that  plamtiff  was  in  the  per- 
pnHiamof  formancc  of  a<iy  duty  pertinent  to  his  services  as 
rarfonun  brakcman,  when  he  was  injured.  Count  11  is  de- 
af <atr.  fective  in  that  there  is  no  duty  resting  on  the  en- 
;  gineer,  as  matter  of  law  to  signal  the  approach  to 
a  low  or  dangerous  overhead  structure.  Possibly  it  would 
be  well  if  the  law  was  so  framed  as  to  require  notice  to  be 
given  of  such  approach  by  a  signal  which  exposed  employes 
would  understand.  The  grounds  of  demurrer  in  reference 
to  the  counts  we  have  declared  defective,  which  should  have 
been  sustained,  are:  In  reference  to  count  8,  assignments  21 
and  22  ;  to  count  9,  assignment  No.  23,  The  trial  court  sus- 
tained the  demurrers  to  counts  10  and  11,  and  we  need  not 
consider  them, 

A  railroad  corporation  is  "  authorized  to  use,  or  to  cross,  or 
to  change  public  roads,  when  necessary,  in  the  building,  con- 
struction, or  maintenande  of  its  roadway  or  track, 
BrUfeaart  but  must  place  the  road  used,  or  crossed,  or 
■Li^uiMjto  changed,  in  a  condition  satisfactory  to  the  author- 
«*B»>aT.  ities,**etc.  Code  1886,  §  1581,  (1841.)  It  is  mani- 
fest that  this  statute  (approved  March  8,  1876,  Sess. 
Acts,  257,)  has  reference  to  public  roads  in  use  as  such  at  the 
time  the  road  was  constructed ;  or  at  least,  in  case  of  a  bridge, 
that  it  should  have  been  erected  or  maintained  by  the  rail- 
road company.  Each  of  the  counts  in  the  complaint  is  de- 
fective in  not  averring  that  the  bridge  in  question  was  erected 
or  maintained  by  the  railroad  company.  The  twenty-e^hth 
ground  of  demurrer  ought  to  have  been  sustained.  With 
this  exception,  each  of  the  first  six  counts  of  the  complaint 
is  sufficient.  South  &  North  Ala.  R.  Co.  v.  Thompson,  62 
Ala.  494 ;  East  Tennessee,  V,  &  G.  R.  Co,  v.  Carloss,  jy  Ala. 
443 ;  Hall  V.  Posey,  79  Ala.  84 ;  Mobile,  etc.  R.  Co.  v.  Thomas, 
42  Ala.  672. 

We  will  not  consider  the  rulings  on  the  demurrer  to  the 
third  plea.  The  defendant  could  and  did  have,  under  his 
second  plea,  the  benefit  of  all  the  defenses  he  could  have 
made  under  the  third.     3  Brick.  Dig.  p.  405,  §  20 

Proof  of  general  notoriety  is  generally  admissible  as  tend- 
ing to  prove  notice  of  a  fact,  when  such  notice  is  a  material 
inquiry;  but  it  is  never  competent  to  prove  the 
uu'ra.f*^  fact  itself.  That  must  be  shown  by  other  testi- 
fcrt^  mony.    Applied  to  the  present  case,  it  was  not 

competent  testimony,  on  the  inquiry  whether  the 
bridge  in  question  had  ever  before  been  the  means  of  killing 
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a  person.  Seeing  the  dead  body  was  no  proof  that  the  per- 
son had  been  killed  by  the  bridge,  nor  Irom  the  top  of  the 
train.  Nor  was  there  proof  tending  to  show  that  the  killing 
took  place  since  the  erection  oi  the  bridge  which  struck 
plaintifl.  The  trial  court  erred  in  receiving  testimony  of 
general  notoriety- 

The  witness  Epperson  showed  himself  to  be  an  expert. 
He  should  have  been  allowed  to  give  his  opinion,  ana  his 
reason -for  it,  as  to  the  merits  or  (fcmerits  of  the 
whipping  straps  as  cautionary  signals,  and  whether  » 
or  not  they  were  generally  in  use  on  roads  re-  '      ^_^ 
garded  as  well  regulated.     It  was  rightly  ruled  «^™" 
that  he  could  not  give  his  opinion  as  to  the  prudent 
management  of  the  Louisville  &  Nashville  Railroad,  or  any 
of  its  constituent  sections. 

The  general  charge  given  in  this  case,  as  we  think  the  trial 
court  intended  it  to  be  understood,  is,  in  the  main,  free  from 
error.  We  will  first  promise,  however,  that  this  case  was 
tried,  as  to  all  the  counts,  on  the  double  defense  of  notguilty 
and  m"oximate  contributory  negligence  on  the  part  of  plaint- 
iff. The  effect  of  this  double  defense  was  and  is  that  defend- 
ant denied  all  negligence  on  its  part,  and  threw  the  burden 
of  proof  on  plaintiff.  As  a  further  defense  the  defendant  set 
up  that,  if  found  to  have  been  guilty  of  negligence,  then 
plaintiff  was  himself  guilty  of  negligence  which  contributed 
proximately  to  the  injury  ne  suffered.  The  burden  was  on 
the  defendant  to  make  good  this  phase  of  its  defense.  Both 
lines  of  defense  being  interposed  to  the  whole  action,  the  de- 
fense of  contributory  negligence  was  not  in  whole  nor  to  any 
extent  an  admission  that  the  defendant  had  been  guilty  of 
negligence. 

Some  expressions  in  the  general  charge  are  subject  to  crit- 
icism.    We  will  quote  certain  passages,  which  possibly  raay 
have  misled  the  jury,  and,  with  them,  will  suggest 
such  verba!  alterations  as  will  free  them  from  all  '••'•«**" 


grounds  of  objection.  The  alterations  are  placed 
in  brackets.  They  will  be  found  to  be  sometimes,  merely  ex- 
planatory, additional  words  or  phrases,  while  at  other  times 
the  words  or  phrases  will  be  seen  to  be  substituted  for  those 
found  in  the  transcript,  f  begin  with  the  first  sentence  in 
the  first  paragraph  :  "Which  injuries  [it  is  claimed]  resulted 
from  the  ne^igence  of  the  defendant,  and  [that]  he  would 
not  have  suffered  [them]  but  for  such  negligence."  "The 
defendant,  on  the  contrary,  [seeks  to  excuse  itself  for  the  low 
bridge,  and  alleges]  first  [that]  it  was  necessary  to  build  the 
bridge  at  the  hight  at  which  it  was  built,"  etc.  "  It  being  the 
law  of  this  state  that  a  person  entering  the  employment 
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of  a  railroad  [has  a  right  to  expect  the  railroad  will  fur- 
nish] safe  appliances,"  etc.  "  In  order  to  recover  exemplary 
damages  it  is  not  necessary  that  the  defendant  should  have 
intended  to  commit  th.e  wrong.  [If  there  was  gross,  reck- 
less, or  wanton  negligence]  so  gross  as  to  evince  an  entire 
want  of  care,"  etc.  Charges  to  juries  should,  if  possible,  be 
plain,  simple,  and  easily  understood.  They  should  be  free 
from  obscurity,  involvement,  ambiguity  metaphysical  intri- 
cacy, and  tendency  to  mislead,  A  charge  obnoxious  to  any 
of  these  objections  should  always  be  refused,  even  though, 
on  dissection,  it  may  assert  a  correct  legal  proposition.  1  he 
office  and  purpose  of  charges  are  to  emignten  the  jury,  and 
to  aid  them  in  arriving  at  a  correct  verdict,  as  plain,  common- 
sense  men.  In  other  words,  they  should  be  made  up  of  plain 
propositions  of  law,  applicable  to  the  tendency  of  varying 
tendencies  of  the  evidence,  and  they  should  go  no  further. 
Charges  thus  given  greatly  aid  juries  in  their  deliberations. 
We  do  not  know  that  we  comprehend  the  meaning  and 
import  of  charges  3  and  8  of  the  scries  styled  "  plamtiff's 

charges."  Charge  No,  3  asserts  that  wnen  con- 
trKii^  *^'  tributory  negligence  is  pleaded  this  is  a  confession 
a^^ei.""      "that  the  defendant  was  guilty  of  the  culpable 

negligence  which  is  charged  in  the  counts  of  the 
complaint  to  wnich  it  is  pleaded,  except  so  far  as  the  plea 
traverses  or  denies  the  negligence  of  defendant  charged  in 
those  counts,  or  sets  up  facts  m  qualification  or  avoidance  of 
such  negligence."  This  is  an  assertion  that  the  plea  of  con- 
tributory  negligence  admits  the  negligence  charged,  unless 
the  plea  itself— not  another  plea^negatives,  or  avoids  such 
negligence.  We  have  shown  above  that  this  is  not  the  true 
rule.  A  denial  of  the  negligence  charged,  or  plea  of  not 
guilty,  although  pleaded  separately,  repels  all  presumption 
of  confession,  which  arises  from  the  plea  of  contributory  neg- 
ligence when  pleaded  alone.  And  the  last  sentence  of  the 
charge  does  not  heal  the  error,  for  each  of  the  pleas — not 
guilty  and  contributory  negligence — was  pleaded  to  the  en- 
tire complaint.  Freedom  from  negligence  is  not  one  of  the 
essentials  of  the  defense  of  contributory  negligence.  There 
must  be  negligence  in  the  defendant  before  the  plaintiff  can 
contribute  to  its  injurious  results.  Memphis  &  C.  R.  Co.  v. 
Copeland,  61  Ala.  376,  Charge  3  is  not  only  erroneous  as  a 
legal  proposition,  but  the  pleading  furnishes  no  field  for  its 
operation.  Charge  8  hypothesises  that  there  was  a  defect  in 
the  construction  of  the  bridge,  and  that  such  "defect  arose 
irom,  or  had  not  been  discovered  or  remedied  owing  to.  the 
negligence  of  defendant;"  and  asserts  that  th^  plaintiff  is 
entitled  to  recover  for  the  injuries  received,  "  aluiough  he 
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may  have  known  that  such  defect  existed,  provided  he  was 
guilty  of  no  negligence  which  proximately  contributed  to 
the  injury ;  and  provided  further,  that  he  knew  that  the  de- 
fendant, or  some  person  superior  to  himself  in  the  service  of 
the  defendant,  knew  of  said  defect."  How  the  last  proviso 
in  this  charge  can  become  material  on  the  inquiry  of  plaint- 
iff's contributory  negligence  is  not  perceived.  It  is  undis- 
puted that  by  stooping  plaintiff  could  have  passed  the  bridge 
m  safety.  The  two  phrases,  "  although  he  may  have  known 
that  such  defect  existed,"  and,  "provided  that  plaintiff  was 
guilty  of  no  negligence  which  proximately  contributed  to  the 
injury,"  are  incompatible  with  each  other,  when  viewed 
in  the  light  of  the  uncontroverted  testimony.  Having  knowl- 
edge of  the  low  bridge,  and  failing  to  stoop  in  passing  it, 
would  be  proximate  contributory  negligence,  even  though 
every  employe  of  the  railroad  had  knowledge  of  the  defect. 
Charges  3  and  8  should  not  have  been  given. 

Charge  1 3,  asked  by  defendant,  was  rightly  refused.  Louis- 
ville &  N.  R.  Co.  V.  Coulton,  86  Ala.  129. 

Charges  23  and  38  of  defendant's  series  ought  to  have  been 
.  given ;  and  charge  44,  in  the  state  of  the  testimony,  should 
not  have  been  refused.  There  is  no  testimony  tending  to 
prove  gross,  wanton,  or  reckless  negligence.  South  &  North 
Ala.  R.  Co.  V.  Huffman,  76  Ala.  492 ;  Alabama  G.  S.  R.  Co. 
V.  Arnold,  80  Ala.  600;  84  Ala.  159,  30  Am,  &  Eng.  R,  Cas. 
546- 

Under  the  rules  of  law  declared  above,  and  in  the  state  of 
the  proof  found  in  the  record,  each  of  the  main  questions  of 
fact — negligence  of  defendant,  and  contributory  negligence 
by  plainti^-was  one  of  fact  for  decision  by  the  jury. 

Reversed  and  remanded, 

Injuries  to  Trainmen  from  Overhead  Bridges, — See  Louisville,  N.  A.  &  C. 
R.  Co.  (Ind.),  33  Am.  4  Eng.  R.  Cas.  370,  and  note,  382.  384;  s.  c.  38  lb. 
41 ;  Cattine's  Adm'r  v.  Bennington  &  R.  R.  Co.  (Vt.).  38  /*.45. 

Injuries  to   Employes — Unforeseen   Accident— Liability. — Deceased,  who 

was  in  the  employment  of  the  defendant,  was  engaged  in  loading  a  fiat  car 
with  lumber.  Wiiilst  so  doing,  a  freight  train  passed.  A  brakeman  six 
feet  three  inches  in  height,  stood  on  the  top  of  one  of  the  cars  of  the  freight 
train,  which  was  slightly  higher  than'  the  cars  usually  in  use.  Whilst  so 
standing,  a  telecragn  wire  which  crossed  the  track  struck  the  brakeman, 
inflictine  only  slight  injuries  upon  him,  but  the  shock  caused  it  to  break 
the  insulator  on  the  telegraph  pole  and  to  fall.  In  falling,  it  caught  upon 
a  brake  handle  of  the  moving  train,  and  by  some  means  wound  itself  around 
deceased's  body.  The  moving  train  carried  the  deceased  a  distance  of 
alMut  125  feet,  inflictine  the  injuries  which  resulted  in  his  death.  The 
brakeman  who  struck  the  wire  had  passed  under  it  daily  during  a  consid- 
erable period,  and  testified  that  he  had  no  thought  that  it  would  strike 
him.  The  accitlent  was  caused  by  the  lowering  of  the  wire  of  which  the 
•defendant  had  no  notice.    Held,  that  the  de^ndant  was  not  liable,  the 
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death  of  the  deceased  being  caused  by  an  unforeseen  accident  without 
negligence  on  its  part.    Wabash,  St.  L.  ft  P.  R.  Co.  z'.  Locks,  i  is  Ind.  404. 


Chicago,  St.  Paul  &  Kansas  Citv  R.  Co. 
(Iowa  Supreme  Court,  May  21,  1S89.) 

Inlurietto  Servant* — Track  Hand — Falling  Coupling  P(n. — Plaintiff  was 
employed  in  repairing  a  railroad  bridge.  As  a  passenger  train  passed  at  a 
speed  of  about  30  miles  an  hour,  an  iron  coupling  pin  was  thrown  by  the 
wheel  of  a  car  and  struck  plainti0.  The  workmen  repairing  the  t»ridge 
testified  that  the  pin  could  not  have  been  thrown  from  the  bridge  as  the  re- 
pairs required  them  to  make  a  close  examination  of  it.  The  pin  was  simi- 
lar to  that  used  on  the  cars  in  the  train  causing  the  accident.  Heiei,  that 
although  a  trainman  who  helped  to  make  up  the  train  testified  that  he  looked 
for  a  looac'pin  just  before  the  train  started  and  found  none,  the  evidence 
was  sufficient  to  justify  a  finding  that  the  pin  was  upon  the  platform  of  a 
car;  and  that  in  falling  from  the  platform  it  was  struck  or  taken  up  by  the 
car  wheel  and  thrown  against  the  plaintiff. 

Samo — Parmltting  Loose  Pin  to  Remain  on  Platform  of  Car. — Under  the 
circumstances  held,  that  as  prudence  required  that  coupling  pins  should  be 
chained  to  prevent  them  from  falling  from  trains,  it  was  negligence  10  per- 
mit the  pin  to  be  upon  the  car  without  being  secured  in  its  place,  and  that 
the  defendent  was  not  released  from  liability  by  the  fact  that  the  accident 
was  so  unusual  and  extraordinary  that  it  could  not  reasonably  have  been 
expected  to  happen. 

Same — Evidence — Condition  of  Other  Coupling  Pins. — Evidence  that  pins 
similar  to  that  causing  the  accident,  were  chained  was,  under  the  circum- 
stances, inadmissible  Tot  the  purpose  of  disproving  defendant's  negligence. 

Appeal  from  District  Court,  Marshall  County. 

Action  against  the  Chicago,  St  Paul  &  Kansas  City  R.  Co. 
to  recover  damages  for  personal  injuries  caused  to  plaintiff 
by  the  negligence  of  certain  of  defendant's  employes  engaged 
in  operating  a  train  on  its  railroad.  The  defendant  appeals 
from  a  judgment  for  the  plaintiff. 

HubbaTd&  Dawley  for  appellant. 

F.  Brown  and  J.  L  Carney  for  appellee. 

Beck,  J. —  i.  The  undisputed  facts  of  the  case  are  these: 
Plaintiff,  with  other  workmen,   was  employed  in  repairing  a 
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bridge  upon  defendant's  road.    A  passenger  train  approach- 
ing, the  workmen  withdrew  12  or  15  feet  from  the 
track.     As  the  train  passed  at  a  speed  of  about  30  '"'^ 

miles  an  hour,  a  coupling-pin  of  iron,  about  one  foot  long  and 
an  inch  and  a  quarter  in  diameter,  was  hurled  from  the  train, 
and  struck  plaintiff  upon  the  head,  and  fractured  his  skull. 
The  injury  was  severe,  and  from  it  plaintiff  was  ill  and  disa- 
bled for  several  months,  and  still  suffers  therefrom.  It  is 
shown  by  the  evidence,  and  we  think  is  not  disputed,  that  the 
pin  was  thrown  by  the  wheel  of  a  car.  A  witness  testifies 
that  he  heard  and  saw  the  pin  "  striking  the  wheels,"  and  saw 
it  thrown  in  the  direction  plaintiff,  with  witness,  was  standing. 
The  workmen  repairing  the  bridge,  or  some  of  them,  testified 
that  the  pin  could  not  nave  been  thrown  from  the  bridge,  for 
they  were  working  upon  the  part  of  the  bridge  near  which 
the  accident  occurred.  They  were  employed  in  repairing  the 
track  on  the  bridge,  and  doing  other  work  repairing  the  bridge 
which  required  them  to  make  6!ose  examination  of  it.  The 
pin  was  old,  rusty,  and  bent.  It  had  a  hole  in  the  head  for  a 
chain,  such  as  is  used  upon  cars  having  Miller's  platform, 
which  was  on  the  cars  in  the  train  causing  the  accident.  It 
is  shown  that  it  was  not  of  the  structure  of  the  pins  used  by 
defendant,  and  a  train-man  who  helped  to  make  up  the  train 
testified  that  he  looked  for  a  loose  pin  upon  the  platforms  of 
the  train  just  before  it  started  on  the  trip,  and  found  none, 
and  there  might  have  been  a  pin  on  the  train  which  he  over- 
looked. It  appears  that  pins  of  various  patterns  and  different 
construction  are  found  upon  trains,  being  exchanged  from 
cars  of  other  roads.  It  is  not  shown  by  the  direct  evidence 
that  the  pin  was  on  the  train. 

We  think  the  evidence  authorizes  the  conclusion  that  the 
pin  was  on  one  of  the  platforms  of  the  train.  It  is  impossible 
to  conclude  that  it  was  upon  the  bridge  before  the 
train  passed.  It  was,  then,  upon  the  train  before  it  B»ia«»««  »■- 
was  hurled  away,  injuring plamtiff;  and  the  conclu-  ^^^i*" 
sioD  is  authorized  that  in  falling  from  the  platform  ^wnput- 
of  the  train  it  was  struck  or  taken  up  by  the  car-  i»rM«rti«iB. 
wheel,  and  thrown  with  force,  stritcing  plaintiff. 
The  jury  were  authorized  to  find,  from  the  evidence,  as  they 
did  find,  that  the  pin  was  upon  the  train  prior  to  the  accident, 
and  that  as  such  pins  are  constantly  used  in  making  up  trains, 
and  are  often  left  upon  the  platforms  of  cars  for  convenience 
in  getting  them  when  they  are  wanted,  the  jury  were  author- 
ized  to  infer  that  the  pin  was  left  upon  the  cars  by  some  em- 
ploye of  the  defendant.  The  petition  alleges  that  the  pin  was 
negligently  left  upon  the  train  without  being  fastened  by  a 
chain. 
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2.  Counsel  for  defendant  insists  that  the  evidence  wholly 
fails  to  sustain  the  allegation  of  negligence.     This  position  is 

based  upon  tne  fact  that  there  is  no  direct  evidence 
h3*''"fc!  ^''^^  ^^^  P''^  ^^  ever  on  the  train.  But  as  we  have 
ubUiM.  **  pointed  out  it  cannot  be  doubted  that  it  was  not  up- 
on the  bridge.  It  must  therefore  have  been  upon 
the  cars,  and,  as  pins  of  this  character  are  in  constant  use,  it 
is  a  fair  inference  that  it  was  left  on  the  cars  by  an  employe 
of  defendant.  It  was  not  chained,  as  are  pins  used  upon  cars 
having  the  kind  of  couplings  in  use  upon  the  cars  in  trie  train 
causing  the  injury.  Pins  were  thus  fastened  to  prevent  loss 
■or  misplacement.  They  are  less  liable  to  fall  from  the  cars, 
and  therefore  prudence  required  them  to  be  chained.  In  fall- 
ing they  may  cause  an  accident.  It  was  therefore  negligence 
to  permit  the  pin  to  be  upon  the  cars  without  being  secured 
in  its  place. 

3.  It  is  insisted  by  counsel  for  defendant  that  if  it  be  found 
that  the  pin  was  on  the  car  there  can  be  no  conclusion  that 

the  defendant  was  negligent,  for  the  reason  that 
n  mj  m'"  ^^^  accident  was  so  unusual  and  extraordinary  that 
ai  MdJntT'  it  could  not  reasonably  have  been  expected  to  hap- 
pen. It  may  be  true  that  the  accident,  in  the  pre- 
cise form  and  with  the  precise  attending  circumstances  which 
resulted  in  plaintiff's  injury,  could  not  have  been  expected 
to  have  happened  from  the  falling  of  the  pin  from  tne  car 
upon  the  track.  The  reason  or  imagination  is  unable  to  de- 
termine just  the  effect  of  an  obstruction  upon  the  track  of  a 
railroad.  The  result  may  be  unusual,  unexpected,  indeed  a 
surprise  to  the  most  experienced, — never  before  heard  of  by 
any  one, — yet  the  act  of  putting  the  obstruction  on  the  track 
is  none  the  less  negligent,  for  it  threatened  danger  in  many 
directions,  and  was  fiable  to  produce  many  familiar  results 
which  would  cause  injury.     Now,  surely,  if  it  causes  an  in- 

{'ury  in  any  way  that  may  be  expected, — if  the  results  have 
)efore  been  seen, — it  cannot  be  said  not  to  be  negligent  be- 
cause the  result  was  before  unheard  of,  and  not  within  the 
observation  of  any  one,  or  even  not  anticipated  in  the  exer- 
cise of  reason  or  imagination.  The  negligence  in  this  case 
produced  an  effect  never  before  observed.  It  cannot,  there- 
fore, be  said  that  it  was  the  exercise  of  care.  The  rulings  of 
the  district  court  upon  instructions  are  in  accord  with  the 
foregoing  conclusions. 

4.  A  brakeman  upon  the  train  was  asked  if,  in  case  a  coup- 
ling-pin should  roll  off  of  a  platform,  he  would  expect  any  ex- 
traordinary force  would  be  given  it,  so  that  it  would  do  in- 
jury. An  objection  to  the  question  was  rightly  sustained. 
As  we  have  seen,  the  fact  that  the  accident  was  unexpected 
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would  not  excuse  negligence  in  causing  it.     The  evidence, 
therefore,  is  immaterial. 

5.  Defendant  proposed  to  prove  that  the  pins  with  the  Mil- 
ler platforms  were  chained,  so  that  they  could  be  at  hand 
when  wanted.  The  evidence  was  rightly  rejected.  If  the 
pins  would  less  probably  be  the  cause  of  danger  and  injury 
when  chained,  due  care  required  that  they  be  kept  so  secured. 
It  is  plain  that  the  motive  with  which  due  care  is  exer- 
cised cannot  be  an  excuse  for  overruling  it.  So,  if  the  pin 
was  less  likely  to  do  injury  when  chained,  it  should  have  been 
kept  fastened,  though  it  was  not  chained  to  avoid  injury. 
The  judgment  of  the  district  court  is  affirmed. 

Injurisa  to  Employe* — Con«truetlon-handt— Negligence— Flying SwKch. — 
Section  hands  were  ordered  by  the  foreman  to  take  up  old  iron,  carry 
it  across  the  main  track,  and  place  it  on  a.  flat  car  standing  on  a  side  track. 
This  car  was  no  part  of  the  construction  train  upon  which  the  section  hands 
travelled.  In  transferring  the  engine  of  the  construction  tiain  from  the  one 
end  of  the  train  to  the  other,  the  engineer  made  a  flying  switch  running  the 
engine  in  upon  the  side  track  upon  which  the  flat  car  stood.  In  making  the 
switch  he  did  not  move  the  engine  far  enough  upon  the  side  track  to  dear 
the  rest  of  the  train.  He  therefore  moved  the  engine  further  upon  the  side 
track,  but  did  so  so  carelessly  that  hecollided  with  the  cars  upon  it,  breaking 
the  cow-catcher  and  otherwise  damaging  the  engine  and  causing  the  cars- 
to  move  some  distance  along  it.  In  placing  a  bar  of  iron  on  the  flat  car 
the  deceased  moved  along  with  it,  andhavingplacedit  on  the  car  he  started 
to  cross  the  main  track  when  he  was  struck  and  killed  by  the  construction 
train  while  it  was  making  the  flying  switch  and  was  moving  at  about  eight 
miles  an  hour.  Ifeiii,  that  there  was  sufficient  evidence  01  negligence  on 
the  part  of  those  controlling  the  construction  train  to  send  the  case  to  the 
jury.    Chic^o  &  A.  R.  Co.  v.  Kelly,  111.  Sup.  Ct.,  April  5,  1BB9. 

8atn»~Englneer— Negligently  Operating  Hand-car. — The  deceased,  an 
engineer  in  the  employment  of  the  defendant,  side  tracked  his  train  to  allow 
a  passenger  train  then  due  to  pass.  In  order  to  see  to  the  rear  of  the  train, 
and  at  a  call  from  one  of  the  brakemen,  deceased  stepped  on  to  the  main 
track  and  ordered  the  fireman  to  move  the  train  forward.  Whilst  standine 
on  the  track  and  looking  towards  the  rear  of  the  train,  a  hand-car,  with 
section  men  on  it,  came  from  the  opposite  direction  and  ran  over  him.  The 
car  was  running  at  a  very  rapid  rate  of  speed,  and  the  deceased  could  be 
seen  upon  the  track  by  the  section-men  at  a  distance  of  about  400  feet. 
Jfeid,  that  the  section-men  were  guilty  of  negligence  in  causing  the  death 
of  the  deceased,  and  that  the  defendant  was  liable.  Barry  v.  Hannibal  &. 
St-  J.  R.  Co.,  Mo.  Sup.  Ct.,  March  23,  1889. 

Same— Parson  Loading  Car— CareleMty  Colliding  with  Car.— -Plaintiff  sued 
to  recover  damagesfor  thedeathof  her  intestate.  Intestatewasemplc^d 
in  a  lumber  yard,  and  was  loading  one  of  defendant's  cars  with  lumber. 
He  was  standing  on  a  plank,  one  end  of  which  was  resting  on  the  car,  and 
the  otheron  asawhorse  standing  between  the  rails  of  the  track.  A  loaded 
car  was  standing  a  few  feet  in  front  of  the  car  which  intestate  was  loading, 
and  one  of  defendant's  employes  attempted  to  couple  the  loaded  car  on  to 
m  train  to  remove  it,  but  missed  the  coupling  and  the  car  was  driven  against 
the  car  which  intestate  was  loading,  throwing  him  upon  the  rail.  The  car 
passed  over  him,  and  he  received  injuries  from  whica  he  died.  I/^ld,  that 
the  evidence  was  sufficient  to  sustain  a  verdict  for  the  plaintiff,  and  that 
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a  verdict  assessing  damages  of  (5,003  was  not  excessive.  Jacobson  v.  St. 
Paul  &  D.  R.  Co..  Minn.  Sup.  Ct.,  July  S,  1889. 

Same— Thi/tj  Person  Wroniffullj  Ramoving  Brakes. — In  an  action  against 
a  mining  company  to  recover  damages  for  personal  injuries,  it  appeared 
that  the  defendant  ran  loaded  cars  down  its  side  track  towards  a  railroad 
track  to  be  taken  away  by  the  railroad  company.  The  cars  bumped  slight- 
ly against  other  cars  standingon  the  track  from  which  the  brakes  had  been 
taken  by  third  persons,  without  the  knowledge  of  the  defendant.  The  lat- 
ter cars  were  thus  set  in  motion  and  ran  down  grade  until  they  came  in 
contact  with  the  car  on  which  plaintiff  was  working  and  he  was  injured. 
The  brakes  had  been  taken  off  in  the  same  way  several  times  before.  Held, 
that  the  defendant  was  not  bound  to  anticipate  a  second  or  third  trespass 
on  its  property  because  of  the  previous  one,  and  that  the  question  whether 
it  was  guilty  of  negligence  was  properlv  submitted  to  the  jury.  Ebright 
V.  Mineral  R.  4  M.  Co.,  Pa.  Sup.  Ct.,  Oct.  1,  1888. 

Some — Negligently  Releasing  Brake  of  Windlase. — Plaintifl  was  mjured 
while  he  was  working  at  the  crank  of  a  windlass  used  to  raise  and  lower  a 
bucket  or  shovel.  Ine  windlass  was  controlled  by  a  brake  in  the  chai^ 
of  an  employe,  and  plaintiff's  injuries  were  caused  by  his  being  struck  by 
the  handle  of  the  windlass.  The  negligence  charged  consisted  in  the  em- 
ploye in  charge  of  the  brake  releasing  it  without  warning  to  plaintiff.  It 
was  apparent  that  if  he  had  been  warned  he  would  have  escaped  the  in- 
Jury.  Held,  that  the  evidence  was  sufficient  to  support  a  finding  that  the 
employe  in  charge  of  the  brake  was  guilty  of  negligence  and  that  the 
plaintiff  used  due  care.  Nelson  v.  Chicago,  M.  &  St.  P.  R.  Co..  Iowa  Sup. 
Ct..  May  14.  18S9. 
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Fox. 
{Kansas  Supreme  Court,  June  7,  1889.) 

Employetof  Contractor— Duty  of  Company  to  Peraoni  st  Work  on  TreiHe. 
— Where  men  are  rightfully  at  work  on  a  tiestle  over  which  a  railroad  is 
operated,  and  the  officers  and  persons  operating  the  road  have  knowledge 
that  the  men  are  soat  work,andthat,  by  the  operation  and  runnin)?  of  trains 
over  the  trestle  while  such  work  is  being  done,  the  men  are  thereoy  placed 
in  great  danger.—under  such  circumstances,  it  is  the  duty  of  the  railroad 
company  to  operate  and  run  its  trains  with  care  proportionate  to  the  danger 
of  the  men  so  employed  ;  and  where  it  docs  not  do  so,  and  injury  occurs  by 
reason  thereof,  the  company  is  guilty  of  culpable  negligence. 

Negligence— Conflioting  Evidence— Province  of  Jury— Verdict. — Where 
con  dieting  evidence  on  the  questions  of  the  negligence  ofa  railroad  company 
in  operating  its  trains  on  the  one  part,  and  of  contributory  negligence  and 
want  of  ordinary  care  on  the  part  of  the  person  who  is  injured,  is  submitted 
to  a  jury,  their  verdict  and  findings  thereon  are  conclusive. 
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Error  from  District  Court,  Wyandotte  County. 

Action  by  Wilson  H.  Fox,  administrator  of  the  estate  of  J. 
M.  Hite, deceased,  against  the  Interstate  Consolidated  Rapid 
Transit  Railway  Company,  to  recover  damages  for  wrongfully 
causing  the  death  of  plaintiff's  intestate.  Defendant  brings 
error  to  review  a  judgment  for  the  plaintiff. 

tVafK^r,  Bean  &  Hagerman  and  Usher  &  Loomis  for  plaintiff 
in  error. 

Byron  Sherry  and  Roland  Hughes  for  defendant  in  error. 

Clogston,  C. — This  action  was  brought  in  the  district 
court  of  Wyandotte  County  to  recover  for  the  death  of  J.  M. 
Hite,  who  was  run  over  and  killed  by  a  train  of  ^^^  ^ua 
cars  on  the  Interstate  Consolidated  Rapid  Transit 
Railroad  Company's  road,  on  the  2ist  day  of  October,  1886. 
At  the  time  of  the  accident,  Hite  was  employed  as  a  carpen- 
ter, in  the  construction  of  what  is  known  as  the  "  Split-Log 
Trestle," and  had  been  so  at  work  for  about  five  months.  He 
was  working  immediately  under  E.  T.  Allen,  a  contractor 
under  the  Interstate  Construction  Company,  who  'had  con- 
tracted to  build  the  road,  including  this  trestle.  The  plaint- 
iff in  error  insists  that  the  judgment  must  be  reversed— First, 
for  the  reason  that  the  record  shows  that  the  defendant  was 
guilty  of  no  negligence  causing  the  death  of  Hite ;  and, 
second,  because  the  record  shows  that    the   deceased  was 

£ilty  of  negligence  which  contributed  directly  to  his  death, 
these  are  questions  of  fact,  and  as  they  were  submitted 
to  the  Jury,  and  the  jury  returned  in  answer  thereto  that  the 
defendant  below  was  guilty  of  negligence  in  causing  the  death 
of  Hite,  and  that  the  deceased  was  not  guilty  of  negligence 
contributing  thereto,  before  the  plaintiS's  theory  can  be 
sustained  it  must  be  determined  from  the  record  that  there 
was  no  evidence  of  any  kind  upon  which  the  jury  might  make 
the  findings  of  negligence  on  the  part  of  the  defendant  and 
the  want  of  negligence  of  the  deceased. 

First,  as  to  the  negligence  of  the  defendant,  plaintiff  in  error : 
The  jury,  as  we  said  above,  found  such  negligence ;  and  in  the 
evidence  we  find  in  support  of  that  finding  this  state  ^^^ 

of  facts:  That  Hite,  the  deceased,  went  to  work 
on  the  morning  of  October  21st  at  7  o'clock,  and  was  run  over 
and  killed  by  a  train  of  cars,  on  the  defendant's  road,  about 
half  past  7  in  the  morning.  The  morning  was  very  foggy, — so 
much  so  as  to  prevent  the"seeing  of  a  person  or  object,  except 
for  but  a  short  distance.  The  work  that  Hite  was  engaged 
in  at  the  time  of  his  injury  was  the  putting  down  of  a  guard- 
rail on  this  trestle.  The  trestle  was  about  750  feet  long  and 
about  20  feet  wide,  on  which  was  constructed  two  tracks,  one 
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for  the  north  and  the  other  for  the  south  bound  trains.  Cars 
had  been  running  over  the  trestle  at  the  time  of  the  injury  for 
some  three  or  four  weeks.  Hite  was  working,  on  the  morn- 
ing of  his  death,  on  the  north-bound  track.  A  train  was  ap- 
proaching on  that  track,  ringing  the  bell  and  running  slowly  ; 
and,  to  get  out  of  the  way  of  the  train,  he  stepped  over  upon 
the  south-bound  track,  and  was  struck  and  run  over  by  a  train 
going  south,  which  train  was  running  at  a  rapid  rate  of  speed 
and  gave  no  signal  to  warn  the  men  at  work  of  its  approach. 
In  addition  to  this,  Allen,  the  contractor,  testified  that  the  com- 
pany were  Hurrying  him  up  to  complete  the  trestle,  and  he 
was  asked :  "  What  information,  if  any,  had  you  given  the 
company  that  the  men  were  to  go  to  work  on  the  trestle?" 
Allen,  in  answer,  said  :  "  They  knew  it,  and  they  had  urged 
me  to  finish  the  work  as  soon  as  possible.  In  speaking  of  the 
company,  I  mean  Mr.  Edgerton  and  Mr.  Hager.  Mr,  Hager 
was  superintendent  of  transportation.  Mr.  Edgerton  is  presi- 
dent and  superintendent  of  construction.  I  had  the  position 
of  superintendent  of  trestle-work  and  bridges,  and  was  under 
the  direction  of  the  chief  engineer  and  general  superintendent 
of  construction."  He  was  asked  :  "  Question.  What  informa- 
tion did  Edgerton  or  Hager  have  that  these  men  were  at  work 
on  the  trestle  at  the  time  of  the  accident?  Answer.  I  don't 
know  that  they  had  any  information  of  it  at  the  exact  time ; 
but  they  knew  that  the  work  was  progressing,  for  they  were 
riding  over  the  road  several  times  each  day.  The  work  being 
done  was  putting  on  guard-rails.  Q.  Wnat  conversation,  u 
any,  did  you  have  with  Hager  and  Edgertonas  to  the  danger 
of  the  men  at  work  on  the  trestle  while  the  trains  were  run- 
ning, and  what  direction  did  you  request  him  to  give  to  the 
engmeers  of  the  trains;  if  any?  A.  I  requested  Mr.  Hager 
to  direct  the  engineers  to  run  slowly  over  the  trestle-work, 
and,  if  necessary,  to  stop  to  allow  my  men  to  get  out  of  the 
way.  This  he  promised  to  do.  Q.  Was  this  all  the  conver- 
sation you  had  about  it?  A.  We  had  other  conversations, 
but  not  as  to  what  was  to  be  done  in  the  future,  which  time  I 
told  him  it  was  extremely  dangerous  for  the  men  to  work  on 
the  trestle  while  trains  were  running.  I  had  previously  had  ■ 
a  conversation  with  him,  in  which  I  asked  him  to  have  the 
trains  stopped  entirely  while  the  trestle  was  being  completed ; 
to  have  their  temporary  terminus  at  the  north  of  Split-Lc^ 
trestle  instead  of  River  v  iew  station.  His  answer  was  that  we 
might  as  well  stop  running  over  the  entire  road."  _ 

It  is  insisted,  however,  that  this  conversation  with  Edger- 
ton and  Hager,  and  their  promise  in  relation  to  running  the 
trains,  was  no  protection  to  Hite,  for  the  reason  that  he  was 
not  informed  or  the  promise,  and  that  it  was  not  by  reason  of 
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the  promise  that  he  went  to  work  upon  the  trestle.  This  the 
jury  found  to  be  true  ;  but  will  this  excuse  the  company  for 
the  reckless  and  careless  manner  in  which  they  were  operating 
the  train  at  the  time  of  the  injury  ?  The  place  where  Hite  was 
at  work  was  eminently  dangerous,  because  of  the  fact  that 
trains  were  being  operated  over  the  road  and  likely  to  pass 
and  repass  where  he  was  at  work.  This  made  the  danger. 
The  evidence  also  shows  that  the  work  was  almost  completed, 
and  would  have  been  finished  on  the  day  of  the  accident.  Again 
there  was  additional  danger  on  that  morning  by  reason  of  the 
dense  fog  that  prevailed  ;  and  it  is  now  urged  that,  by  reason 
of  this  fog  and  the  dangers  caused  by  it,  Kite's  death  was 
caused  by  going  to  work  in  a  dangerous  place  on  a  foggy  morn- 
ing, without  any  promise  that  the  railroad  company  would 
exercise  care  to  protect  hira  from  injury.  And  while,  as  we 
said  before,  it  is  true  that  he  had  no  knowledge  of  the  promise 
of  protection,  yet  can  this  promise  be  entirely  ignored  ?  We 
think  not.  This  conversation  and  promise  was  made  on  the 
Saturday  preceding  the  injury,  which  occurred  on  Thursday. 
At  the  time  of  this  conversation  the  work  had  been  going  on 
in  the  night-time,  so  as  to  avoid  the  danger.  Allen  was  being 
urged  by  the  company  to  finish  his  work,  and  to  comply  with 
its  demands  he  had  this  conversation  to  request  protection  for 
his  men.  After  this  conversation  he  did  not  place  the  men  at 
work  in  the  day-time  on  the  tf  estle  until  Wednesday  afternoon, 
at  which  time  a  gang  of  men  went  to  work  on  the  trestle,  and 
continued  working  there  during  the  afternoon,  and  on  Thurs- 
day morning  again  commenced  work  there.  On  Thursday 
morning  there  were  about  14  men  working  on  the  trestle. 
The  evidence  also  shows  that  trains  had  been  running  over 
the  trestle  every  15  minutes  for  aboutan  hour  and  a  half  that 
morning.  This  is  all  the  evidence  showing  that  the  company 
had  knowledge  that  the  men  were  there  at  work.  Is  this 
sufficient  ? 

There  is,  first,  the  conversation  on  Saturday  with  Allen, 
in  which  he  informed  the  company,  in  substance,  that  he  was 
going  to  put  the  men  at  work  on  the  trestle  ;  second, 
the  statement  of  Allen  that  Edgerton  and  Hager 
knew  the  men  were  there  at  work,  for  they  were  ^^'^^j,'^' 
passing  over  the  road  several  times  each  day.  It  work, 
must  be  remembered  that  Mr,  Edgerton  was  presi- 
dent of  the  company  and  superintendent  of  the  construction. 
Now,  holding  this  position  and  passing  over  the  road  sev- 
eral times  each  day,  urging  Allen  at  the  time  to  complete 
the  work,  the  work  being  done  under  his  supervision,  can  it 
be  said  that  he  did  not  know  that  the  work  was  progressing, 
and,  if  he  knew  it  was  progressing,  that  the  worlc  was  being 
39  A.  ft  E.  R.  Cu.— 31. 
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done  in  the  day-time  ?  Then,  the  men  were  at  work  there 
the  day  before ;  and  it  was  practicably  impossible  for  the 
trains  to  be  operated  and  the  men  operating  the  trains  not 
to  be  aware  of  the  fact  that  men  were  engaged  in  putting 
down  these  guard-rails.  Again,  on  the  morning  of  the  injury 
trains  had  been  running  over  the  road  for  about  an  hour  and 
a  half.  This  evidence,  we  think,  clearly  shows — or  is  suffi- 
cient upon  which  the  jury  might  find — tnat  the  company  had 
knowledge  that  the  men   were  at  work  putting  down  the 

fuard-rails  on  the  morning  of  the  injury.  At  least,  it  is  evi- 
ence  tending  to  show  that  fact ;  and,  as  the  jury  has  found 
for  the  plaintiff,  we  must  resolve  all  doubts  in  favor  of  the 
verdict  of  the  jury.  Then,  knowing  the  fact  that  the  men 
were  at  work  in  this  dangerous  place  upon  that  foggy  morn- 
ing",— so  foggy  that  the  engineers  of  the  trains  could  not  see 
a  man  on  the  trestle  but  a  few  feet, — it  was  their  duty  to  op- 
erate the  trains  with  care  proportionate  to  the  danger  of  the 
men  thus  employed.  They  knew  the  danger.  They  should 
have  conducted  the  business  commensurate  to  the  danger  to 
which  the  men  were  exposed.  If  they  did  not  do  this,  they 
were  guilty  of  culpable  negligence. 

The  train  that  ran  over  Hite,  the  jury  found,  was  running 
at  the  rate  of  12  or  15  miles  an  hour ;  and  they  also  found 
that  this  was  a  greater  speed  than  usual.  The 
HruraaM.''  V^^y  ^'^  found  that  they  gave  no  signals,  either 
by  ringing  the  bell  or  otherwise,  to  inform  the 
-  workmen  on  the  trestle  of  the  approach  of  the  train.  This 
they  had  no  right  to  do,  with  the  knowledge  which  they  had 
or  ought  to  have  had,  from  the  surrounding  circumstances. 
But  it  is  insisted  that,  even  if  this  is  all  true,  and  the  com- 
pany was  guilty  of  culpable  negligence,  yet  the  plaintiff 
ought  not  to  recover,  because  of  Hite's  own  negligence,  con- 
tributing  to  his  injury  ;  and  it  is  insisted  that  Hite  went  upon 
this  dangerous  work  on  the  morning  of  the  injury,  in  the  fog, 
without  any  assurance  of  protection  from  the  company,  and 
with  no  knowledge  of  the  promise  made  to  Allen  by  the  com- 
pany for  his  safety.  This  is  true.  He  was  placed  there  to  | 
worlc  by  his  employer,  and,  while  he  had  no  knowledge  of  it,  . 
yet  here  was  a  promise  made  for  his  benefit  by  the  company  ■ 
to  his  employer ;  and  his  employment  was  not  extremely  dan- 
gerous, if  this  promise  was  kept  by  the  company.  No  shbw- 
mg  is  made  as  to  the  manner  of  nmning  tne  trains  on  this 
Wednesday  afternoon,  or,  in  fact,  as  to  how  they  were  opera- 
ted on  the  morning  of  the  injury,  save  and  except  as  to  two 
trains  that  passed  at  the  point  where  he  was  at  work,  causing 
his  death:  and  it  is  shown  that  one  of  these  trains  was 
ringing  the  bell  and  running  very  slowly,  giving  the  men 
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larople  time  to  get  out  of  the  road,  while  the  other  train  was 
running  very  rapidly,  giving  them  no  signal.  This  is  the  en- 
tire history  of  the  manner  in  which  the  road  was  run.  It 
may,  perhaps,  be  inferred  that  the  trains  on  the  day  previous, 
ana  on  this  morning  up  to  the  time  of  the  accident,  were  run 
in  a  proper  manner,  carrj'ing  out  the  spirit  of  the  promise  to 
Allen,  and  he  may  have  worked  there  during  this  time  with- 
comparative  safety.  If  he  did,  then  he  had  no  knowledge  of 
the  danger  that  caused  his  death.  It  is  true  that  witnesses 
testifietfto  the  usual  rate  of  speed  in  running  over  the  trestle  ; 
but  whether  that  was  the  rate  of  speed  at  which  they  ran  in 
times  when  men  were  at  work  on  the  trestle,  or  at  times 
when  no  one  was  working  there,  is  not  stated  ;  and,  as  before 
stated,  all  doubts  must  be  resolved  in  favor  of  the  findings  of 
the  jury.  And  therefore,  we  cannot  say,  as  a  matter  of  law, 
under  the  facts  in  this  case,  that  Hite  was  guilty  of  such  con- 
tributory negligence  as  to  prevent  a  recovery.  There  was 
evidence,  we  think,  of  the  negligence  of  the  company,  and 
there  was  evidence  of  the  conduct  of  Hite  and  of  the  care 
that  had  been  taken  to  secure  the  safety  of  the  men.  All 
these  facts  went  to  the  jury,  upon  which,  we  think,  they 
might  fairly  find  negligence  or  the  want  of  negligence.  It 
bemg  a  question  of  fact  submitted  to  them,  their  findings  con- 
clude us. 

The  next  objection  urged  by  the  plaintifE  in  error  is  that 
the  court  refused  to  give  all  of  the  fourth  instruction  asked 
by  the  defendant.  That  part  of  the  fourth  instruction  which 
tne  court  refused  to  give  was  afterwards  substantially  given 
in  the  sixth  and  seventh  instructions;  and,  where  an  instruc- 
tion is  asked  that  would  be  proper,  yet,  if  afterwards  or  in 
•other  instructions  the  same  proposition  is  submitted  to  the 
jury,  it  is  not  error  for  the  court  to  refuse  to  give  the  instruc- 
tion as  asked. 

The  next  objection  is  that  the  court  modified  the  fifth  in- 
■struction,  which  instruction  is  as  follows :  "  (5)  When  an  em- 
ploye  of  a  railway  company  enters  upon  its  service, 
with  knowledge  of  the  character'  and  position  of  ^►"•"■■•i 
■structures  and  the  manner  of  running  trains  over  «„„,"*"        ; 
such  structures,  he  assumes  all  apparent  risks,  and 
cannot  maintain  an  action  for  injuries  resulting  from  such  t 
apparent  risk.     And,  as  applied  to  this  case,  if  the  deceased    ' 
knew  the  trestle,  and  the  manner  of  running  trains  over  the 
same,  and  passing  of  the  same  thereon,  and  that  a  dense  fog 
was  prevailing,  and  continued  to  work  on  the  track  or  tracks 
of  the  railroad  on  the  trestle,  then  he  assumed  the  risk  of  such 
service,  and,  if  he  was  injured  in  consequence  of  the  trains 
ruDDiDg  over  the  trestle  and  passing  each  other  thereon  at  or 
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near  where  he  was  at  work,  and  from  not  being  able  to  see 
both  trains,  owing  to  the  fog,  in  time  to  ffet  out  of  the  way  of 
both,  then  plaintiff  cannot  recover,  and  the  verdict  should  be 
for  the  defendant."  To  the  foregoing,  the  court,  on  its  mo- 
tion, added  the  following :  "  Unless  you  find,  from  all  the  cir- 
cumstances proven  on  the  trial,  that  the  railway  company 
was  negligent  in  running  its  trains  at  the  time,  and  by  such 
negligence  caused  the  death  of  said  J.  M.  Hite,  and  further 
find  that  the  acts  of  Hite  were  not  negligent,  directly  con- 
tributing to  his  death."  We  see  no  error  in  this  modifica^ 
tion  ;  for,  if  the  company  was  running  its  trains  on  the  morn- 
ing of  the  injury,  knowing  that  the  men  were  at  work,  and 
also  knowing  the  condition  of  the  weather,  and  with  this 
knowledge  ran  its  trains  at  a  rapid  rate  of  speed,  without  sig- 
nals, and,  under  these  circumstances,  Hite  was  run  over  and 
killed,  without  negligently  doing  any  act  contributing  to  his 
death,  then  the  company  would  not  oe  excused  for  its  negli- 
gence. 

The  seventh  instruction  is  also  complained  of,  because  the 
court  modihed  it  substantially  with  that  of  the  Bfth,  omitting 
only  to  call  their  attention  to  the  fact  that  Hite  must  also  be 
free  from  negligence.  But,  as  the  court  in  its  modification 
of  the  fifth  instruction  properly  gave  the  law  once,  the  modi- 
fication of  the  seventh  instruction  was  not  material  error. 

The  last  objection  raised  is  that  the  court  refused  to  give 
the  fifteenth  instruction,  as  asked  by  the  defendant,  which  is 
as  follows:  "(15)  If  the  jury  believe  from  the  evi- 
BtUcfartniB  deuce  that  those  in  charge  of  the  south-bound  train, 
M'iian*Mt  which  ran  over  Hite,  owing  to  the  fog  that  was  pre- 
•twark.  vailing,  had  no  sufficient  reason  to  suppose  that 
Hite  or  others  were  at  work  on  the  trestle,  then 
the  jury  cannot  find  that  those  in  charge  of  the  train  were 
negligent  in  running  the  train  even  at  a  rapid  rate  of  speed, 
exceeding  the  ordinary  rate."  This  instruction,  if  given, 
would  have  had  a  tendency  to  mislead  the  jury.  It  assumes 
that,  if  the  persons  who  were  operating  the  train  had  reason  to 
suppose  *hat  Hite  and  others  were  not  at  work  on  the  trestle, 
then  it  was  not  negligence  for  those  in  charge  of  the  train  to 
run  it  at  a  greater  rate  of  speed  than  ordinary;  and  from 
this  the  jury  might  have  inferred  that,  if  such  employes  were 
guilty  of  no  negligence  in  so  running  the  train,  then  the  com- 
pany, also,  was  not  guilty  of  negligence  in  permitting  the 
train  to  be  so  run.  If  the  company — the  officers  of  the  road, 
the  pei-sons  whose  duty  it  was  to  know,  or  who  under  the 
circumstances  ought  to  have  known — had  knowledge,  then  it 
would  not  excuse  the  company  from  liability  by  showiog  that 
a  particular  engineer,  or  the  particular  conductor  of  the  train,, 
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was  guilty  of  no  neglieence  in  running  the  train  at  a  greater 
rate  of  speed  than  ordinary.  Therefore  we  think  tnat  the 
court  committed  no  error  in  refusing  to  give  the  fifteenth 
instruction  requested. 

In  conclusion,  it  may  be  said  that  the  law  of  negligence  on 
the  part  of  the  company,  or  what  constituted  negligence,  and 
what  was  negligence  on  the  part  of  the  deceased  which  would 
preclude  his  recovery,  was  very  clearly  defined  and  given  to 
the  jury;  and,  from  all  the  instructions,  we  are  free  to  say 
that  we  think  the  jury  was  as  favorably  instructed  for  the 
defendant's  view  and  theory  of  the  case  as  the  law  would 
warrant,  and  it  has  no  ground  for  complaint  as  to  the  instruc- 
tions given  or  refused.  We  are,  therefore,  of  the  opinion 
that,  while  the  facts  and  circumstances  show  a  close  question 
as  to  the  contributory  negligence  of  the  deceased,  yet  we  are 
not  willing  to  disturb  the  findings  of  the  jury  upon  the  facts 
shown  and  found  by  them.  It  is  therefore  recommended  that 
the  judgment  of  the  court  below  be' affirmed. 

Per  Curiam.     It  is  so  ordered ;  all  the  justices  concurring. 

Liability  to  Serv«nta  of  Contractor. — A  railroad  company  is  not  liable  for 
injuries  sustained  by  laborers  in  the  employ  of  a  contractor  though  it  may 
ha.ve  furnished  implements  and  materials  for  the  performance  of  the  work, 
Cenirai  R,  &  B,  Co.  v.  Grant,  46  Ga.  41 7.  Thus  where  a  contractor  under- 
took to  unload  a  vessel  and  one  of  his  servants  was  injured  by  a  defective 
derrick  supplied  by  the  defendant,  it  was  held  that  no  !iabili»  attached  to 
the  defendant ;  that,  in  the  absence  of  a  contract  to  that  effect,  no  duty 
on  the  part  of  the  defendant  to  keep  the  derrick  in  repair  could  be  implied, 
and  thstt  the  rule  requiringa  master  to  furnish  safe  and  suitable  machmeiy 
for  the  use  of  his  servants  did  not  apply  as  the  plaintiff  was  not  the  servant 
of  the  defendant.  King  v.  New  York  Cent.  &  H.  R.  R.  Co,,  66  N.  Y.  181, 
reversing  4  Hun  (N.  Y.).  769.  And  where  corrosive  sublimate  waa  applied 
to  timber  used  in  constructing  a  building,  and  the  plaintiff,  an  employe  of 
the  contractor,  was  injured  by  breathing  the  exhalations  of  this  substance, 
it  was  held  that  the  defendant  was  not  liable.  West  v.  St,  Louis.  V.  &  T. 
H.  R.  Co.,  63  III.  545- 

But  under  certain  circumstances,  the  owner  of  the  premises  may  be  lia- 
ble, as  where  he  oennits  the  contractor's  servant  to  eo  upon  a  defective 
staging  erected  for  the  performance  of  the  work.  Under  such  circum- 
stances the  employe  is  deemed  to  be  present  upon  the  st^ng  at  the  invi- 
tation of  the  owner  of  the  premises,  and  liability  attaches  to  the  owner  for 
defects.  Coughtry  v.  Globe  Woolen  Co.,  56  N,  V.  124.  In  Cook  v.  Han- 
nibal &  St.  J.  R.  Co.,  63  Mo.  397.  it  appeared  that  the  defendant  company 
was  "rip-iapping"  the  bank  of  the  Mississippi,  and  that  the  superintendent  of 
the  work  expressly  ordered  a  teamster  in  the  employment  of  a  sub-con- 
tractor to  drive  upon  a  part  of  the  bank  which  was  deemed  to  be  danger- 
ous. As  a  consequence,  the  earth  caved  in  and  the  teamster  and  team 
skipped  into  the  nver.  In  an  action  by  the  sub-contractor  to  recover  dam- 
ages, it  was  held  that  the  complaint  stated  a  good  cause  of  action. 

When  a  servant  of  the  contractor  is  rightfully  upon  a  construction  train 
operated  and  controlled  by  the  company  s  employes,  the  compan;^  is  liable 
tor  injuries  caused  by  the  negligence  of  those  in  chai^  of  the  train.  Chi- 
<:ago.  B.  and  Q.  R.  Co.  v.  Clark.  (Neb.)  38  Am.  &  En^.  R.  Cas.  193. 
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Maitor  and  Servant — NefUfancs — Burden  of  Proof* — If  a  track-hand  was 
injured  by  one  train  while  avoiding  another ;  and  he  had  no  warning  of 
the  approach  of  the  train  which  injured  him,  upon  proof  of  these  facts  in 
an  action  against  the  company  the  burden  rests  upon  the  company  toshow, 
either  that  the  injury  was  not  caused  by  the  nwhgence  of  the  engineer,  or 
that  the  plaintill  was  guilty  of  contributory  negli^nce.  Central  R.  Co.  V. 
Small  (Ga.).  S  S.  E.  Rep.  794. 
Same— Evidancs  of  NeEHgence— Noniult — Runaway  Conitruetion  Cari — 
y  In  an  action  by  a  laborer  to  recover  damages  for  personal  injuries,  it  ap> 
:  peared  from  the  evidence,  that  the  plaintiff,  with  other  laborers,  was  en- 
gaged in  repairing  the  road  of  the  defendant,  in  a  narrow  and  curving  cut 
with  steep  banks ;  that  a  car,  loaded  with  stone,  in  some  way  became  de- 
tached  from  a  construction  train  of  the  defendant,  distant  one-half  a  mite, 
more  or  less,  from  the  cut ;  that  it  ran  down  the  track  and  through  the 
cut  at  great  speed,  comii^  into  collision  with  a  push  car  near  the  plaintiff, 
and  jumped  the  track.  Plaintiff  was  injured  more  or  less  seriously,  either 
by  jumping  against  the  walls  of  the  cut,  or  by  certain  stones  thrown  front 
the  car  in  passing ;  It  does  not  clearly  appear  which.  Held,  that  in  the  al^ 
sence  of  evidence  to  show  the  cause  of  the  accident,  or  that  the  defendant 
was  guilty  of  negligence,  a  non-suit  was  properly  granted.  Uurraj  tk 
Oeiiver&R.G.  R  Co.,  11  Cokx  134. 
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{Vir^nia  Supreme  Court  of  Appeals,  yuiu  13,  1889.) 

Matterand  Servant— Injuriei  to  Brakemen—NeEligenceln  StartlngTnliih 
—The  conductor  of  a  freight  train  ordered  a  brakeman  to  get  upon  a  car 
and  release  the  brakes.  One  dead-block  of  the  car  was  broken  on,  and  the 
conductor  knew  that  the  two  cars  came  so  close  U^iether  as  to  make  it 
dangerous  to  go  between  them  when  in  motion.  In  ascending  the  car  the 
brakeman  found  that  the  hand  hold  on  the  top  of  the  ladder  was  broken 
off.  and  he  attempted  to  pull  himself  to  the  top  of  the  car  by  twisting  his- 
body  to  one  side  and  catching  the  footboard  over  the  centre  of  the  car. 
While  in  this  position,  and  when  his  danger  was  apparent  to  the  conductor, 
the  latter  signaled  the  engineer  to  back  the  train,  and  the  brakeman  waft 
caught  between  the  cars  and  crushed.  Held,  that  the  evidence  was  suffi- 
cient to  show  negligence  on  the  part  of  the  conductor  in  starting  the 
train,  and  that  the  defendant  was  liable. 

W,  J?.S/ap/es  ^nd  L.  C.  Berkeley  for  plaintiff  in  error. 

Lacv,  J. —  This  is  a  writ  of  error  to  a  judgment  of  the  cof- 
poration  court  <A  Danville  city,  rendered  on  the  12th  day  of 
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July,  1888.  The  action  was  by  the  defendant  in  error  for 
damages  for  personal  injuries  sustained  while  in  the  employ- 
ment of  the  plaintiff  in  error  as  a  brakeman.  The  case  is  as 
follows  :  On  the  16th  day  of  February,  i888,  at  2:45  A.  M.,  the 
defendant  in  error  was  engaged  on  the  crew  of  the  yard  en- 
gine, shifting  cars  in  the  said  city  on  the  side  tracks  of  the 
said  plaintiffin  error.     It  was  the  duty  of  the  said  defendant 

1  in  error  to  couple   and  to  uncouple  cars.     Having 
made  a  required  ccupiing,  he  was  directed  by  the  '"** 

conductor,  who  was  nis  superior,  and  not  his  fellow-servant, 
to  get  upon  the  top  of  the  cars  and  turn  off  the  brakes,  he  say- 
ing :  "Hop  up,  and  let  her  go."  He  climbed  upon  the  near- 
est ladder,  and,  when  he  reached  the  top  of  the  car,  he  reached 

.for  the  hand-hold  to  the  ladder,  and  it  was  gone;  had  been 
broken  off,  and  he  twisted  his  body  to  one  side  to  reach  the 
footboard  over  the  centre  of  the  top  of  the  car,  to  pull  up. 
At  this^nstant,  the  defendant  in  error  carrying  a  lantern  on 
his  arm,  the  conductor  signaled  the  engineer  to  come  back, 
and  by  reason  of  his  body  being  sideways,  and  the  combing 
or  roof  of  the  cars  coming  very  close  together,  and  one  dead 
block  being  broken  off,  the  boiiy  of  the  defendant  in  error 
was  caught  and  mashed,  injuring  him  seriously.  There  was 
a  demurrer  to  the  evidence  by  the  plaintiff  in  error,  and  a 
verdict  by  the  jury,  subjecttothe  judgment  of  the  court  upon 
the  demurrer,  for  $2,000,  and  judgment  was  rendered  for  the 

Slaintiff  by  the  court ;  whereupon  the  case  was  brought  here 
y  writ  01  error. 

The  case  will  be  heard  and  considered  here  upon  princi- 
ples well  understood  when  the  case  comes  up  upon  a  de- 
murrer to  the  evidence.  See  Richmond  &  D.  R.  Co.  v.  Moore's 
Adm'r,  78  Va.  93,  15  Am.  &  Eng.  R.  Cas.  230;  Ware  v.  Ste- 
phenson, 10  Leigh.  (Va.),  155;  Trout  v.  Virginia,  etc.R,  Co., 
23Grat.  (Va,),  619;  Green  v.  Judith,  5  Rand.  (Va.),  i  ;  Hans- 
brough's  Ex'rs  v.  Thom.  3  Leigh,  147  ;  Stephens  v.  White,  2 
Wasn.  (Va.),  203,  210;  Steamship  Co.  v.  Nottinghams,  17 
Grat(Va.),  115. 

The  testimony  of  the  plaintiff  below,  taken  as  true  here,  is 
that  the  broken  hand-hold  was  unknown  to  the  plaintiff,  the 
defective  car  having  come  in  that  night :  that  the 
conductor  knew  that  these  cars  came  so  close  to-  '*"'7V^ 
getber  as  to  make  it  dangerous  to  go  between  them  JJ^j^f.t„,.,' 
when  id  motion,  and  that  he  had  so  instructed  the  ■•(iignec. 
defendant  in  error ;  that  the  said  conductor  directed 
him  to  ascend  them  while  standing;  that  before  he  got  upon 
them,  as  he  was  in  the  act  of  ascending,  and  in  a  position 
which  the  conductor  could  see,  or  ought  to  have  seen,  as  he 
carried  a  lantern,  the  conductor  caused  them   to  come  back, 
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and  take  up  the  slack,  and  so  injure  him.  This  negligence  of 
the  conductor  is  the  negligence  of  the  company.  And  while 
it  is  true  that  the  injury  would,  nevertheless,  not  have  hap- 
pened but  for  the  defective  ladder,  this  defective  ladder  was 
also'the  negligence  of  the  company  It  is  true  that  when  a 
servant  enters  upon  an  employment  he  accepts  the  service 
Subject  to  the  risks  incident  to  it,  Clark  v.  Richmond  &  Q. 
R.  Co.,  78  Va.  709,  18  Am.  &  Eng.  R.  Cas.  78  ;  Darracott  v. 
Chesapeake  &  O.  R.  Co..  83  Va.  288,  31  Am.  &  Eng.  R.  Cas. 
157 ;  Richmond  &  D.  R.  Co.  v.  Moore's  Ad'mr,  supra.  It  is, 
however,  the  duty  of  the  company  to  exercise  all  reasonable 
care  to  provide  and  maintain  sate,  sound,  and  suitable  ma- 
chinery, roadway,  structures,  and  instrumentalities ;  and  it 
must  not  expose  its  employes  to  risks  beyond  those  which 
are  incident  to  the  employment,  and  were  in  contemplation 
at  the  time  of  the  contract  of  service,  and  the  employe  has  a 
right  to  presume  these  duties  have  been  performed!  Here 
was  a  broken  ladder.  See  Richmond  &  D.  R,  Co.  w.  Moore's 
Adm'r,  supra.  Here  was  a  railroad  train  set  in  motion  by  the 
conductor,  under  such  circumstances  as  to  imperil  the  life  of 
an  employe.and  to  injure  his  person.  See  Ayers W.Richmond 
&  D.  R.  Co.  (Va.),  33  Am.  &  Eng.  R.  Cas.  269;  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Ross,  112  U.  S.  377,  17  Am.  &  Eng.  R.  Cas. 
501 ;  Norfolk  &  W.  R.  Co.  v.  Cottreli,  83  Va.  519,  31  Am.  & 
Eng.  R.  Cas.  235.  The  dangerous  character  oi  these  cars 
was  known  to  the  conductor.  The  position  of  the  brakeraan, 
the  defendant  in  error,  was  known  to  the  said  conductor.  If 
he  had  waited  until  his  order  had  been  obeyed,  and  the 
brakeman  was  upon  the  car  before  he  drove  them  together, 
the  injury  would  not  have  happened,  and  the  delay  in  getting 
up  was  cadsed  by  the  broken  ladder,  which  was  the  negli- 
gence of  the  company.  As  the  injury  was  caused  solely  by 
the  negligent  conduct  of  the  company's  agent,  the  case  was  ■ 
clearly  with  the  plaintiff  on  the  demurrer  to  the  evidence,  for 
the  company  is  clearly  bound  by  the  acts  of  the  conductor  in 
this  case,  who  could  not  be  held  the  fellow-servant  of  the  de- 
fendant in  error,  (Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  supra-) 
and,  the  corporation  court  of  DanvHle  city  having  rightly  so 
decided,  the  judgment  of  that  court  must  be  affirmed. 

InjurJM  to  Brak«man— Negligenoe — Unblocked  Frogi — Coupling  Can. — 
The  construction  and  operation  of  a  railroad  without  blocking  its  Trt^s  and 
switches  is  not  negligence /wm,  of  which  a  court  will  take  judicial  notice 
upon  proof  of  the  fact  of  such  construction  and  operating,  and  failure  to 
block  the  frt^s  and  switches  only.  In  an  action  by  an  administratrix  aeainst 
a  railroad  company  for  damages  for  the  death  of  her  husband,  where  it  was 
alleged  in  the  petition  that  in  constructing  its  line  of  ra.ilroad  the  defendant 
negligently  failed  to  bkick  its  switches  and  frogs,  by  means  of  which  the 
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deceased,  a.  brakeman  employed  by  defendant,  in  coupling  cars  stepped  his 
foot  between  tfie  rails  of  a  switch  and  became  fastened  there,  by  reason  o( 
which  he  was  nin  over  by  the  cars  and  killed,  AeM,  that  the  plaintill  could 
not  recover  without  the  evidence  of  practical  men,  that  unprotected  frogs 
and  switches  are  inherently  unsafe  and  dangerous  when  prudently  and  care- 
fully worked  and  mana^d,  and  that  blocking  them  materially  lessens  the 
danger  of  their  use  ana  management,  and  IhsX  such  was  generally  recog- 
nized by  those  engaged  in  the  construction  and  operation  of  railroads  in 
the  country  or  vicmity  by  the  adoption  and  use  of  such  improvement,  or 
of  evidence  equivalent.  Missouri  Pacific  R.  Co.  v.  Lewis  (Neb.),  40  N.  W. 
Rep.  401. 

Mme— Coupling  Can — Violation  of  Ruies  of  Company. — By  the  rules  of 
the  company,  brakemen  were  prohibited  from  placing  themselves  in  a  posi- 
tion of  danger  before  thev  knew  that  their  signals  had  been  understood  and 
obeyed.  A  brakeman  who  knew  of  the  rule,  was  injured  while  coupling 
cars,  by  the  engineer  increasing  instead  of  slaTckening  speed.  It  appeared 
from  the  evidence  that  he  had  stepped  between  the  cars  without  waiting 
to  see  whether  his  signat  had  been  understood.  //M.  that  it  was  erroneous 
to  instnici  the  jury  that  plaintiff  could  recover  if  the  defendant  had  waived 
the  rule,  there  being  no  evidence  of  any  facts  from  which  a  waiver  could  be 
inferred.     Deeds  v.  Chici^o,  R.  I.  &  P.  R.  Co.,  74  Iowa  154. 

Samo — Coupling  Can — OrderlngNew  MovamentPromaturely. — It  is  gross 
negligence  for  a  conductor  controlling  a  train  to  order  a  new  movement  be- 
fore a  brakeman  has  had  a  reasonable  time  to  get  from  between  the  cars 
after  making  a  coupling.  Louisville  &  N.  R.  Co.  v.  Mitchell  (Ky.),  8  S.  W. 
Rep.  706. 

Same — Coupling  Care — Incompetency  of  Brakeman— QueitionsSubmlttod 
to  Jury, — Where  a  brakeman  was  injured  while  uncoupling  cars,  and  the 
whole  testimony  is  directed  to  show  the  incompetence  of  another  brake- 
man  in  obedience  to  whose  signals  the  engineer  was  moving  his  engine, 
and  there  was  no  evidence  to  show  any  negligence  on  the  part  of  the  en- 
gineer, the  plaintiff  cannot  complain  ttiat  the  question  of  the  engineer's 
negligence  was  not  submitted  to  the  jury,  although  it  has  been  put  in  is- 
sue tw  the  [headings.  Osborne  v.  Pennsylvania  R.  Co.,  Ky.  Ct.  App.,  Mar, 
21,  igBg. 

Same — CoupllngCara — Nontuft, — The  plaintiff's  evidence  showing  that 
he  put  himself  under  the  conductor  to  work  his  way  instead  of  paying  his 
fare  as  a  passenger,  and  that  without  the  conductor's  instructions  he  took 
orders  from  a  brakeman  to  couple  a  car  to  the  train,  and  was  injured  while 
so  doing,  the  injury  being  due  (o  the  temporary  efTccts  of  cold  weather  on 
the  coupling,  and  not  to  any  fault  or  negligence  of  the  employes  of  the 
company,  a  judgment  oE  non-suit  was  not  erroneous.  Sparks  v.  Railway 
Co.  (Ga.),  8  5.  E.  Rep.  424.  • 

Same — Method!  of  Coupling  Cars — Expsrt  Evidence. — A  witness,  who  is 
shown  to  possess  the  necessary  knowledge,  may  testify  to  the  general 
practice  of  railroad  companies  in  coupling  cars,  and  the  comparative  safety 
of  the  respective  methods,  but  his  evidence  is  not  competent  to  show  that 
the  method  adopted  by  defendant  is  inferior  to  the  method  in  use  on  an- 
other road.     Pr^st  !•,  Georgia  Pac.  R.  Co.,  83  Ala.   518, 

Same— U(s  of  Coupling  Stick— Knowledge  of  Rule.— Where  the  plaintiff.a 
brakeman,  sues  for  injuries  sustained  while  coupling  cars  by  hand,  and  the 
testimony  is  confliaing  as  to  his  knowledge  of  a  rule  of  the  company  for 
Inddiiw  coupling  otherwise  than  by  the  use  of  a  coupling  stick,  the  ques- 
tion ofcontributory  negligence  ought  to  be  submitted  to  the  jury.  Propst 
v.  Georgia  Pac.  R.  Co.,  83  Ala.  518. 

In  an  action  by  a  brakeman  to  recover  damages  for  injuries  sustained 
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whilecoupling  cars,  defendant  pleaded  that  the  plaintiff  attempted  t4> 
make  the  coupling  by  hand  in  violation  of  a  rule  prohibiting  the  coupling 
of  cars  otherwise  than  by  the  use  of  a  stick  or  pin.  The  delendant  intro- 
duced as  a  witness  the  assistant  superintendent,  who  testified  that  the 
ruleswereinforceat  the  time  that  plaintiff  received  his  injury,  that  th^ 
were  made  for  the  information  of  the  employes  in  the  operating  depart- 
ment, and  that  they  were  sent  and  distributed  to  the  different  heads,  but 
%  could  not  testify  that  they  were  sent  to  the  "  heads  of  the  management  of 
the  yards  at  Minneapolis,*where  plaintiff  was  injured."  The  plaintiff,  in. 
rebuttal,  testified  that  the  rule  with  regard  to  the  coupUng  of  cars  in  that 
yard  with  a  stick  or  pin  had  never  been  enforced  while  he  was  there,  and 
that  he  "  never  knew  anything  about  the  rules  whatever."  Held,  that  it 
was  properly  submitted  to  the  jury  whether  upon  the  evidence  the  plaintiff 
was  bound  oy  the  rules,  and  that  they  were  Icnown  to  him  and  vicdated. 
Seesc  V.  Northern  Pac.  R.  Co..  39  Fed.  Rep.  487. 


Kennon  et  al. 


{Georgia  Supreme  Court,  yuiy  8, 1889.) 

Mtttsr  and  Servant— DsfscUve  Ro«db«d — Knowlodgv  of  Condition — tar 
Sumption  of  Rltk^Plaintiff  who  was  employed  by  the  ownere  of  a  private 
railroad  to  put  it  in  good  condition,  was  thrown  from  the  train  while  rid- 
ing on  a  flat  car  on  a  load  of  cross  ties,  by  the  jolting  of  the  train  while 
(Tossins;  a  defect  in  the  roadbed.  Held  that,  from  the  nature  of  his  duties, 
plaintiu  knew  or  ought  to  have  known  the  defective  condition  of  the 
railroad,  and  the  danger  of  traveling  over  it  in  the  manner  he  was  doing, 
and  that  he  could  not  recover. 

Same — FBllovrServanti— Suparlntandtnt  of  Construotion  and  Engln»«r> — 
The  engineer  of  a  train  and  a  person  employed  by  the  owners  of  a  private 
railroad  to  superintend  repairs  and  put  the  track  in  good  condition,  are 
fellow-servants,  and  the  latter  cannot  recover  for  injuries  received  while  trav^ 
elling  on  a  material  train  through  the  negligence  of  the  former. 

/.  C.  Nickolls  and  /.  L.  Sweat  for  plaintifiE  in  error. 
F.  H.  Harris  for  defendants  in  error. 

Simmons,  J. — White  sued  Kennon  &  Co.  for  damages.  In 
his  declaration  he  alleged,  in  substance,  that  said  Arm  had  a 

steam  saw-mill  at  Hoboken,  and  a  tram-road  run- 
il^^^^*'  nine  a  distance  of  12  miles  into  the  country,  on 

which  engines  and  truck-cars  were  run  to  haul  l(^s 
to  the  mill ;  that  Walter  Kennon  was  employed  by  said  com- 
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panj  as  engineer  in  charge  of  the  train ;  and  by  the  failure 
and  neglect  of  said  firm  to  keep  their  said  tram-road  in  good 
and  sax  condition,  and  by  the  wanton,  reckless,  and  careless- 
running  of  said  train  by  said  engineer,  the  petitioner  was- 
damaged  (5,000,  said  petitioner  being  free  from  fault.  He 
alleges  that  he  was  employed  to  take  charge  of  a  gang  of 
hands  and  keep  up  the  track  of  said  tram-road  ;  that  said  road 
was  in  "  a  fearfully  bad  condition  ; "  and  that  he  could  notr 
within  the  time  he  worked,  put  the  road  in  good  condition^- 
but  had  so  improved  it  that  it  was  considered  safe ;  that 
he  was  taken  sick  in  June,  and  was  kept  at  home  a  week, 
but  the  gang  continued  at  work  during  his  absence,  under  a 
loreman ;  that  after  he  returned  to  the  mill,  and  resumed  his 
work,  be  was  kept  employed  on  the  track  nearest  the  mill,, 
and  had  not  been  over  all  the'road  for  two  weeks  or  more, 
and  was  not  informed  by  the  engineer  of  the  bad  place  in  the 
track,  where  the  accident  occurred ;  that  it  was  the  duty  and 
the  habit  of  said  engineer  to  keep  him  informed  about  the 
bad  places  in  the  road  in  order  that  he  might  have  them  re- 
paired; that  he  vras  required  to  go  out  on  a  train  with  a  load 
of  ties,  and  had  to  ride  on  the  ties ;  and,  while  on  this  jour- 
ney, the  train  ran  into  a  bad  place  in  the  track,  mashed  down 
the  track,  jolted  the  ties  and  caused  them  to  fall  off,  thus 
throwing  him  from  the  car,  and  injuring  him  severely ;  that 
the  engineer  knew  of  this  bad  place  in  the  road,  and  knew 
that  the  petitioner  was  ignorant  of  it,  and  gave  him  no  notice 
of  it  unbl  just  as  the  accident  was  about  to  occur,  when  he 
called  to  him  to  look  out  for  a  bad  place,  but  that  it  was  im- 
possible for  him,  on  account  of  the  noise  of  the  train,  to  un> 
derstand  what  the  engineer  said,  so  as  to  avoid  beine  injured. 

This  declaration  was  demurred  to  on  the  groundfs  (i)  that 
no  cause  of  action  was  set  forth  therein  ;  and  (2)  that  there 
was  nothing  in  the  declaration  which  clearly  and 
distinctly  set  forth  the  plaintiff's  demand  gainst  '  '"*'' 
the  defendants,  or  put  the  defendants  on-  notice  wherein  they 
were  to  defend,  or  that  they  were  in  any  way  liable  to  the 
plaintiff.  The  demurrer  was  sustained  and  tne  plaintiff  ex- 
cepted. 

There  was  no  error  in  sustaining  this  demurrer  to  the  dec- 
laration. The  plaintiff  shows  by  tlie  declaration  that  he  had 
charge  of  the  track,  and  that  it  was  his  duty  to  keep 
it  in  repair.  He  further  shows  that  it  was  in  a  jSiJId.*^ 
"fearfully  bad  condition,"  all  of  which  was  as  well 
known  to  him  as  it  was  to  the  engineer  or  the  defendants. 
The  law  of  this  state  concerning  actions  of  this  sort  against 
railn^d  companies  is  not  applicable  to  the  present  case,  but 
it  is  controlled  by  the  principles  of  the  general  law  between 
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.  master  and  servant.  The  allegations  made  by  the  plaintil?  in 
this  declaration  show  that  he  either  knew  or  ought  to  have 
known  the  danger  of  riding  on  this  track  on  top  of  a  load  of 
cross-ties,  it  being  his  duty,  according  to  the  allegations  in 
the  declaration,  to  repair  the  track  of  said  road.  This  being 
true,  we  think,  under  the  law,  he  is  not  entitled  to  recover. 
The  general  rule  is  that  an  employe  cannot  recover  for  an  in- 
jury  caused  by  the  use  of  defective  machinery,  defective  ap- 
pliances or  tools,  when  he  has  knowledge  of  such  defects,  and 
especially  when  his  knowledge  is  equal  to  or  better  than  that 
of  his  employer. 

Nor  do  we  think  he  was  entitled  to  recover  on  account  of 
the  alleged  negligence  of  the  engineer,  Accord- 
iragiicaM  *t  ing  jq  [jjg  facts  alleged  in  the  petition  the  en- 
^^j_""''  gineer  was  a  co-employe  or  fellow-servant  of  the 
plaintB.  Being  a  co-employe  or  fellow-servant,  he 
cannot  recover  against  the  defendants  for  the  negligence  of 
his  co-employe  or  fellow-servant.     Judgment  affirmed. 

Injurisa  to  Employas — Liability  of  Company  for  Dafoctive  Roadbad. — It  is 
the  duty  of  a  railroad  company  to  lay  its  track  and  roadbed,  and  to  con- 
struct bridges,  culverts  and  embankments  in  such  a  manner  as  to  render 
the  same  safe  for  the  use  of  its  employes  as  well  as  for  the  use  of  the  pub- 
lic. Goheen  v.  Texas  &  P.  R.  Co.  (C.  C),  3  Cent.  L.  J.  382 ;  Chicago  4 
N.  W.  R.  Co.  V.  Swett,  4,5  111.  197  ;  O'Donnel!  t.  Allegheny  Val.  R.  Co.,  59 
Pa.  St.  239;  Brickman  v.  South  Carolina  R.  Co.,  8  S.  Car.  173,     Thecom- 

Kny  is  also  bound  to  employ  due  care  in  maintaining  £.nd  keeping  the  road- 
d  in  a  condition  suitable  lor  the  use  of  its  eniployes.  Goheen  v.  Texas 
&  P.  R.  Co.  (C.  C),  3  Cent.  L.  J.  382  ;  Central  R.  Co.  v.  Mitchell  (Ga.).  I 
Am.  &  Eng.  R.  Cais.  145  ;  Snow  v.  Housatonic  R.  Co.,  8  Allen  (Mass.),  441; 
Drymalaw.  Thompson,  26  Minn.  40;  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v. 
Flynn  (Mo.).  18  Am.  &  Eng.  R,  Cas.  23;  Houston  &  T.  C.  R.  Co.  v.  Dun- 
ham, 49  Tex.  181.  And  it  nas  been  declared  that  the  same  degree  of  care 
is  required  of  the  company  in  keeping  its  roadbed  in  good  condition  as 
was  originally  required  of  it  in  constructing  it.  Gates  v.  Southern  Minne- 
sota R.  Co.  (Minn.),  2  Am.  &  Eng.  R.  Cas.  237.  Where  a  trestie  bridge 
was  constructed  of  timbers  fifteen  years  before  an  accident  thereon  result- 
ing in  the  loss  of  life,  and  many  of  the  timbers  were  rotten  at  the  heart 
and  some  of  the  tenons  rotted  oS,  and  the  company  had  been  notified  of 
its  unsafe  condition  and  had  only  made  some  slight  repairs  at  one  end  but 
had  made  no  thorough  examination  of  the  structure,  it  was  held  that  the 
company  was  guilty  of  negligence.  Toledo,  P.  &  W.  R.  Co.  v.  Conroy, 
68  III.  560. 

But  the  obligation  of  the  company  to  provide  and  maintain  a  safe  track 
for  the  use  of  its  employes,  does  not  require  it  to  provide  against  dangers 
which  could  not  be  reasonably  forseen,  and  it  is'  not  bound  to  secure  the 
track  againstan  unprecedented  flood  oroiherunusualvisitalion.  Goheen  w. 
Texas  &  P.  R.  Co.  (C.  C).  3  Cent.  L.  J.  382.  It  must  be  kept  in  view,  too, 
that  although  a  railroad  company  owes  a  duty  to  the  public  to  keep  its 
track  in  a  suitable  condition  and  run  its  trains  with  regularity  and  dispatch 
for  the  transportation  of  passengers  and  freight,  an  employe  cannot  have 
a  rightof  action  against  the  company  on  this  obligation.  Henry  v.  Lake 
Shore  &  M  S.  R-  Ci.,  (Mich),  8  Am.  &  Eng.  R.  Cas.  1 10. 
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A  railroad  company  is  not  under  any  duty  to  ballast  its  track  for  the 
safety  of  its  employes.  Philadelphia  &  R.  R.  Co.  v.  Schertle  (Pa.).  3  Am. 
&  Eog.  R.  Cas.  158.  Nor  is  there  any  rule  of  law  to  restrict  it  as  to  the 
curves  it  shall  use  in  its  freight  stations  and  yards  where  the  safety  of  pas- 
senger and  of  the  public  is  not  involved.  Tuttle  v.  Detroit,  G.  H.  &  M. 
R.  Co.  (U.  S.),  31  Am.  A  Eng.  R.  Cas.  216. 

The  giving  way  of  the  track  has  been  held  to  be  prima  faete  evidence 
of  n^hgence  in  its  construction.  Stohcr  -v.  St.  Louis,  I.  MT  &  S,  R.  Co. 
(Mo.),  31  Am.  &  Eng,  R.  Cas.  229. 

Plaintiff's  intestate  was  an  engineer  in  the  service  of  the  defendant. 
While  running  atrain  the  deceased's  engine  was  derailed  and  he  received 
injuries  causing  his  death.  Plaintiff's  evidence  tended  to  show  that  the 
track  was  defective  at  the  place  of  derailment,  but  the  evidence  on  this 
point  was  conflicting.  Eteiendant  proved  beyond  dispute  that  the  flange 
of  one  of  the  wheels  of  a  locomotive  was  broken  at  the  time  of  the  acci- 
dent, and  that  the  fracture  was  due  to  an  undiscoverable  flaw.  Held,  that 
a  motion  to  dismiss  the  complaint  was  properly  refused,  and  that  the  case 
was  properly  sent  to  the  jury  to  determine  whether  the  derailment  was 
caused  by  tne  defects  in  the  track  or  the  breaking  of  the  wheel,  with  in- 
structions that  if  the  derailment  was  caused  by  tne  latter,  plaintiff  could 
not  recover,    Durkin  v.  Sharp,  (N.  V.),  8  Am.  &  Eng.  R.  Cas.  520, 

8ama~Degraa  of  Cara  Required  of  Company- — A  railroad  company  is 
held  only  to  the  exercise  oi  ordinary  care  to  prevent  injury  to  its  employes. 
Locke  V.  Sioux  City  &  P.  R.  Co.,  46  Iowa  109.  It  is  not  an  absolute  in- 
surer of  the  safety  of  the  track,  and  it  cannot  be  held  liable  to  its  em- 
ployes for  defects  that  could  not  de  detected  by  the  highest  d^^ee  of  dil- 
igence. Toledo,  P.  &  W.  R.  Co.  -v.  Conroy,  61  111.  162.  There  is  nO' 
implied  warranty  of  the  completeness  or  fitness  of  the  road  as  l>etween 
the  company  and  its  employes.  Indianapolis  &  C.  R.  Co.  v.  Love,  10  Ind. 
554.  And  it  has  been  declared  that  the  company  is  not  absolutely  bound 
to  prevent  any  and  every  accident  which  may  arise  from  ordinary  and  us- 
lully  severe  storms,  and  to  guard  against  washouts,  landslides  and  ob- 
Stnictioos.  Gates  w.  Southern  Minnesota  R.  Co.  (Minn.),  2  Am.  &  Eng. 
R.  Cas.  237, 

8ama— Inipeetlon  of  Traek. — The  company  owes  the  duty  to  its  em- 
{doyes  of  so  watching  and  tendingthe  tracks  as  to  make  them  reasonably 
safe.  Lewis  v.  St.  Louis  &  L.  M.  R.  Co.,  59  Mo.  495.  And  in  Hardy  v. 
North  Carolina  R.  Co.,  74  N.  Car.  734,  the  court  decmred  that  the  traclc  of 
a  railroad  company  and  especially  exposed  places  ought  to  be  examined 
after  every  storm  Wfore  a  train  is  allowed  to  pass.  But  if  a  particular 
structure  is  without  flaw  as  to  plan,  mode  of  construction  and  character 
of  material,  so  that  it  was  originally  safe  for  all  the  purposes  for  which  it 
was  designed,  and  if  the  rauroad  company  had  it  afterwards  properly 
inspected  by  com^tent  and  skillful  men  who  exercise  ordinary  ailigence 
to  Keep  it  in  repair,  the  company  has  discharged  its  duty  and  is  not  liable 
to  an  employe  for  an  injury  received  by  reason  of  a  defect  in  such  struc- 
ture unless  it  is  shown  that  the  company  had  actual  notice  of  the  defect 
and  after  notice  failed  to  remedy  it.  (lOheen  v.  Texas  &  P.  R.  Co.,  3 
Cent.  L.  J.  382. 

Sams — Nirtica  to  Company  of  DafacL — A  company  is  chai^eable  for  n^- 
lectto  repair  its  track  when  it  has  notice  of  a  detect,  or  might  with  the  exer- 
cise of  due  care  and  inspection  have  discovered  its  existence.  Kansas 
Gty,  St.  J.  A  C.  B.  R.  Co.  v.  Flynn,  (Mo.),  1 8  Am.  4  Eng.  R.  Cas.  23 ;  Dale  v. 
St.  Louis,  K.  C.  &  N.  R.  Co.,  63  Mo.  455 ;  Lewis  v.  St.  Louis  &  L  M.  R. 
Co.,  59  Mo.  495 ;  Gage  v.  Delaware  &  L.  R.  Co.,  14  Hun  (N.  Y.),  446. 
Actual  knowledge  01  defects  is  not  necessary  to  render  a  railroad  company 
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liable.  It  is  enough  if  the  company  might,  by  the  use  of  diligence,  have 
been  informed,  but  where  it  did  not  know  and  could  not  have  learned  of 
the  defects  by  the  exercise  of  the  highest  degree  of  diligence  consistent 
with  the  operation  of  the  road,  it  cannot  be  held  responsible.  Toledo,  P. 
A  W.  R.  Co.  V.  Conroy,  6i  III.  i6z.  See  also,  Toledo,  P,  &  W.  R.Co  v. 
Conroy,  68  111.  560. 

Where  a  servant  of  a  railway  company  is  injured  or  killed  in  conse- 
quence oi  the  giving  way  of  a  wooden  bridge  which  is  defective  through 
asfi  and  exposure,  the  company  cannot  escape  the  liability  from  the  fact 
■  that  the  bridge  was  properly  constructed  in  the  first  place  and  it  employed 
skillful  and  competent  subordinates  to  inspect  and  repair  its  bridges.  Or- 
dinary prudence  in  such  case  is  not  sufhctent,  but  the  highest  degree  of 
'vigilance  consistent  with.the  practical  operation  of  the  road  is  required. 
Toledo,  P.  &  W.  R.  Co.  v.  Conroy,  68  111.  560. 

Same — Effect  of  Notice  to  Empioyei  Charged  with  Repair  of  Track. — The 
company  is  bound  by  notice  of  the  condition  of  the  roadbed  given  to  em- 
ployes chai^d  with  the  duty  of  keeping  it  in  repair.  Colorado  Cent,  R. 
Co.  V.  Ogden,  3  Colo.  +99 ;  Toledo,  P.  &  W.  R.  Co.  v.  Conroy,  61  111,  162 ; 
Locke  V.  Sioux  City  R.  Co.,  46  Iowa  109 ;  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.  V.  Flynn  (Mo.),  1 8  Am,  &  Eng^  R.  Cas,  23  ;  Porter  v.  Hannibal  &  St. 
J.  R,  Co.  (Mo,),  3  Am.  &  Eng.  R.Cas,  44:  Lewis  -v.  St.  Louis  &  I.  M.  R. 
Cq.,  59  Mo.  495,  And  it  issufhcient  to  charge  the  company  with  liability 
if  the  employes  whose  duty  it  was  to  repair  the  track,  might  have  known 
■of  the  defect  by  the  exercise  of  reasonable  diligence.  Toledo,  P.  &  W.  R. 
Co,  V.  Conroy,  61  III.  162  ;  Locke  v.  Sioux  City  &  P,  R,  Co,,  46  Iowa  109; 
Porter  v.  Hannibal  &  St.  J.  R,  Co.  (Mo,),  2  Am,  &  Eng,  R.  Cas.  44. 

Seme — Ruts  as  to  Fellow-Servants. — Except  in  afew  states,  personscharged 
with  the  duty  of  repairing  the  track  and  keeping  it  in  proper  condition  and 
■employes  engaged  m  the  operation  of  the  trains  are  not  deemed  to  be  fel- 
low-servants, and  the  company  is  not  discharged  from  liability  for  the  neg- 
lect of  the  former.     See  note,  38  Am.  S  Eng.  R.  Cas.  n,&. 

Same — Liability  of  Leiion,  etc. — Where  a  train  is  being  run  upon  ti  track 
pursuant  to  a  license  by  the  company  owning  it,  not  only  the  company  em- 
ploying the  train-hands  but  also  the  company  owning  the  track,  is  liable 
for  defects  in  the  roadbed.  Thus,  in  an  action  for  damages  sustained  by 
an  employe  of  the  Port  Royal  R.  Co.  while  its  train  was  by  license  running 
on  a  track  belonging  to  the  Augusta  R.  which  was  alleged  to  have  been 
defective,  it  was  held  that  the  latter  company  was  liable  if  it  failed  to  fur- 
nish a  track  over  which  the  train  might  salclv  travel.  Augusta  &_K.  R.  Co. 
V.  Killain,  79  Ga.  234-  Defendant,  the  W,  R,  R.  Co.,  owned  and  controlled 
two  parallel  switch  lines  in  the  city  of  Indianapolis  which  were  crossed  by 
the  line  of  the  defendant,  the  I.,  B.  &  W.  R.  Co.  These  switches  were  de- 
signed and  permitted  to  be  used  for  the  purpose  of  transporting  freight 
and  cars  to  and  from  a  pork  house  by  the,various  connecting  lines  commg 
into  the  city.  Plaintiff,  an  engineer  on  a  connecting  line,  while  approach- 
ing the  crossing  of  the  I.,  B.  &  W.  track  on  one  of  the  switch  lines,  was  in- 
jured through  his  engine  being  run  into  by  a  car  of  another  connecting 
line,  which  car  left  the  track  by  reason  of  the  loose  and  unsafe  condition 
of  the  crossing  at  the  I..  B.  &  W.  track  with  the  other  switch  hne  Plaint- 
iff was  proceeding  across  the  track  of  the  I,,  B.  &  W.  Co,  upon  a  signal 
given  by  said  company.  Held,  that  plaintiff  was  at  the  place  where  he 
was  injured  upon  the  invitation  of  both  defendants,  and  that  both  were 
under  obligation  to  provide  for  his  safety  while  passing  over  the  tracks. 
Indiana,  B,  &  W.  R.  Co.  v.  Bamhart.  115  Ind.  399, 

Same— Dutjr  of  Company  to  Notify  Train. Hands  of  Defects. — If  a  defect  ex- 
ists in  the  roadbed  which  is  known  to  the  company,  but  which  it  is  im- 
possible for  it  to  repair  immediately,  and  in  consequence  of  such  defect 
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the  road  is  unsafe  but  not  impassable,  the  company  should  not  suffer  an 

— ploye  to  attempt  to  pass  the  road  in  ignorance  of  the  defect,  and. if  in- 

V  results  it  will  be  liable  therefor.     Indianapolis  &  C.  R.  Co.  v.  Love.  10 


employe  to  attempt  to  pass  the  road  in  ignorance  of  the  defect,  and. if  h 

a  results  it  will  be  liable  therefor.     Indianapolis  &  C.  R.  Co.  v.  Love.  1 
554.     But  there  is  no  obligation  upon  a  railroad  company  to  repair  a 


defect  in  its  track  within  a  specified  time  if  it  duly  warns  its  employes  si 
that  they  shall  not  be  injured.  Henry  v.  Lake  Shore  &  M.  S.  R.  Co.  (Mich.), 
8  Am.  &  Eng.  R.  Cas.  110. 

In  Hardy  v.  North  Carolina  Cent.  R.  Co.,  74  N.  Car.  734,  the  court  held 
that  it  was  negligence  on  the  part  of  the  company  to  allow  a  break  in  the 
embankment  of  a  railroad  caused  by  a  storm  and  unprecedented  freshet 
to  remain  open  for  ten  hours  without  stationing  some  one  at  or  near  the 
place  to  warn  passing  trains.  So  too,  where  an  employe  on  a  train  was 
injured  through  the  negligence  of  the  section  foreman  in  taking  up  a  rail 
for  track  repair  without  putting  out  proper  signals  to  warn  approaching 
trains,  the  company  was  held  to  be  liable,  Drymala  v.  Thompson,  26 
Minn.  40. 

In  an  action  against  a  railroad  company  for  negligently  causing  the  death 
of  a  freight  conductor,  it  appeared  that  the  accident  occurred  while  de- 
ceased was  running  his  train  at  an  immoderate  rate  of  speed  over  a  bridge 
which  was  being  repaired,  when  the  bridge  gave  way.  J/^ld,  that  the 
company  was  not  n^ligent  in  not  giving  the  train-men  notice  of  the  con- 
dition of  the  track  v^en  the  conductor  knew  that  the  repairs  were  being 
made  and  the  "  slow-boards  "  were  out.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Moivart,  (Ark.),  S  S.  W.  Rep.  179. 


of  negligence  in  not  giving  warning  of  the  condition  of  the  track  In  time 
to  prevent  the  accident.     Gulf.  C.  &  S.  F.  R.  Co.  v.  Pettis.  69  Tex.  689. 

8ama — Ri«k*Auumed  byEmplo]re>. — Where  the  derailmeilt  of  an  engine 
caused  by  a  broken  switch  rail  resulted  in  the  death  of  the  engineer,  and 
the  evidence  tended  to  show  that  the  rail  was  too  weak  and  light  to  sup- 
port the  engine  and  rolling  stock  used  on  the  road,  it  was  held  that  the 
risk  of  such  defects  was  not  assumed  by  the  deceased  unless  it  appeared 
that  he  had  notice  that  the  rail  was  unsafe.  (|)lapp  v.  Minneapolis  &  St. 
L.  R.  Co..  33  Minn.  22. 

A  civil  engineer  employed  by  a  railroad  company  in  the  construction  of 
its  road,  only  assumes  the  risk  incidental  to  the  operation  of  its  road  over 
a  new  and  f^rfly  cotnpleted  railroad  and  unballasted  track  in  a  reasonably 
prudent  and  careful  manner,  and  does  not  assume  risks  which  are  the  re- 
sult of  running  trains  at  an  unreasonably  high  rate  of  speed  over  such 
tracks,  especially  when  it  appears  that  the  company  neghgently  failed  to 
keep  the  track  in  proper  condition.  Meloy  v.  Chicago  &  N.  W.  R.  Co. 
(Iowa),  33  Am.  &  Eng.  R.  Cas.  35B ;  s.  c,  38  /#.  130. 

In  an  action  against  a  railroad  company  to  recover  damages,  it  was 
alleged  that  defendant  had  constructed  on  its  road  a  switch  and  frog  which 
were  BO  worn  and  defective  as  to  render  it  unsafe  for  use,  and  that  by  rea- 
son thereof  plaintiffs  intestate,  a  brakeman.  was  thrown  from  the  car  and 
killed.  Plaintiff's  evidence  only  showetl  that  the  switch  rail  was  a  little 
lower  than  the  other  rail,  but  did  not  show  that  this  could  be  remedied. 
It  was  shown  by  the  defendant  that  it  was  necessary  to  have  the  switch 
rail  lower  than  the  main  rail.  J/eM.  that  there  was  no  evidence  to  show 
that  the  appliance  was  defective  and  that  the  accident  must  be  ascribed  to 
the  ordinaiy  risks  incident  to  deceased's  employment.  Little  Rock  &  Ft. 
S.  R.  Co.  V.  Eubanks  (Ark.),  31  Am.  &  Eng.  R.  Cas.  176. 

Brakemen  and  other  persons  employed  by  a  railroad  company  in  a  freight 
station  and  the  yards  of  the  company,  when  they  accept  employment. 
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assume  the  risks  arising  from  the  nature  of  the  curves  existing  in  the 
track.  Tuttle  v.  Detroit,  G.  H.  &  M.  R.  Co.  (U.  S.).  31  Am.  ft  Eng.  R. 
Cas.  3i6. 

A  switchman  while  standing  on  the  foot-board  of  a  tender  that  was 
backed  on  a  side  track,  let  go  a  hand-rail  and  was  thrown  off  by  a  jerk 
caused  by  a  worn  rail  left  by  his  fellow  employes,  the  trackmen.  He  nad 
full  means  of  knowing  the  condition  of  the  track  and  the  custom  of  the 
road  as  to  using  worn  rails  for  the  side  tracks,  /fe/d.  that  the  risk  waft 
one  of  the  ordinary  risks  of  his  employment  and  that  he  could  not  recover. 
Michigan  Cent.  R.  Co.  i/.  Austin,  40  Mich.  247. 

Same^Duty  of  Employe!  to  Ascertain  EKirtence  of  D«f»etk — ft  cannot  be 
said  as  matter  oE  law.  that  the  engineer  while  running  an  engine  upon  a 
railroad  haa  the  same  opportunity  as  the  corporation  or  whatever  subordi- 
nates may  represent  it  whose  duty  it  is  to  keep  the  track  in  repair,  to  as- 
certain and  know  of  defects.  Mehan  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  yx 
N.  Y.  S8S- 

A  fireman  on  a  train  is  not  required  to  know  whether  the  road  has  been 
safely  and  properly  constructed.  That  it  has  been,  is  the  implied  under- 
taking of  the  company  with  its  servants,  and  they  enter  its  service  in  that 
faith,  and  in  the  faith  that  it  will  be  kept  in  proper  repair.  Chicago  &  N. 
W.  R.  Co.  V.  Swett,  45III.  197.  SeealsoPorterw.  Hannibal  &  St.  J.  R.  Co.. 
I.M0.)  2  Am.  &  Ene.  R.  Cas.  44.'  Neither  a  brakeman  nor  an  engineer  a 
presumed  to  have  Knowledge  of  misplaced  rails  or  rotten  ties  on  the  track 
over  which  his  train  runs.  Houston  &  T.  C.  R.  Co.  v.  McNamara.  59- 
Tex.  255. 

Same — Contlnuanea  In  Service  After  Knowledge  of  DefectSi — Although  a 
person  engaged  in  operating  a  train  knows  that  the  roadbed  is  in  a  defect- 
ive condition,  he  is  not  bound  to  quit  the  service,  nor  does  he  assume  all 
risks  arising  from  want  of  repair  unless  the  tracks  are  so  far  out  of  repair 
to  his  knowledge  that  it  would  be  necessarily  dangerous  to  the  mind  of  a 
prudent  person  to  run  trains  over  them.  Colorado  Cent.  R.  Co,  v,  Ogden, 
3  Colo.  499 ;  Devlin  v.  Wabash.  St.  L.  &  P.  R.  Co.  (Mo.),  28  Am.  &  Eng. 
B,  Cas.  524;  Dale  w.  St.  Louis,  K.  C.  &  N.  R.Co.,  63  Mo.  455;  Lewis  w.  S, 
Louis  &  I.  M.  R.  Co.,  59  Mo.  49^  ;  Mehan  v.  Syracuse,  B.  &  N.  Y.  R.  Co., 
73  N.  Y,  585.  But  compare  Indianapolis  S  C.  R.  Co.  v.  Love,  10  Ind,  554. 
An  eneineer  of  a  railroad  which  is  m  general  use  although  having  know- 
ledge that  the  rails  of  the  track  are  old,  light  and  well  worn,  is  not  bound 
to  pursue  the  inquiry  and  to  determine  for  himself  and  at  his  own  peril 
that  the  road  is  not  fit  for  use.  Stoher  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
(Mo.),  31  Am.  &  Eng.  R.  Cas.  229.  Although  an  engineer  has  notice  that 
a  track  is  defective,  yet  if  he  has  been  running  over  it  daily  and  has  reason 
to  believe  that  by  the  exercise  of  proper  care  it  is  passable,  he  is  not  nec- 
essarily guilty  of^  contributory  negligence  in  attempting  to  run  his  engine 
over  it.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  Flynn  (Mo.),  18  Am.  &  Eng. 
R.  Cas.  23. 

Although  a  switch  was  so  defective  as  to  be  dangerous,  yet  if  many 
trains  had  passed  over  it  in  safety  and  a  man  of  common  prudence  might 
therefore  conclude  that  manv  more  trains  might  in  like  manner  pass  over 
it,  a  conductor  might  properly,  at  the  request  of  his  superiors,  continue  to 
use  the  switch,  hoping  that  by  extra  care  and  skill  he  might  avert  acci- 
dents until  the  switch  was  reconstructed  or  properly  repaired,  but  if  the 
defect  was  so  great  that  even  with  the  use  of  the  utmost  skill  and  care  the 
danger  was  imminent,  so  much  so  that  none  but  a  reckless  man  would  use 
it,  the  employer  would  not  be  liable.  Patterson  1/.  Pittsburgh  A  C.  R.  Co., 
.  76  Pa.  St.  389. 

Plaintiff  was  fireman  upon  a  railroad,  and  it  appeared  that  about  a 
month  prior  to  the  accident  he  had  been  passing  twice  a  day  over  the 
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section  where  it  occurred,  arid  had  observed  that  the  track  was  rough  and 
the  rails  short,  and  it  appeared  that  his  apprehensions  had  been  aroused. 
He  made  no  particular  inspection  of  the  track  nor  any  report  of  the  sup- 
posed defects,  and  there  was  no  evidence,  that  he  was  aware  of  the  par- 
ticular defect,  which  caused  the  overturning  of  the  locomotive.     Held. 


that  as  he  had  no  opportunity  for  special  examination  and  the  company 
tud,  and  as  it  was  the  business  of  the  latter  to  look  after  its  track  and  see 
to  its  repair,  he  properly  confided  in  defendant  that  it  would  discharge 
that  duty,  and  that  under  such  state  of  facts  his  continuance  in  the  service 
was  not  necessarily  an  assumption  of  the  risk.  E)ale  v.  St.  Louis,  K.  C.  & 
N.  R.  Co.,  63  Mo.  455- 

Plaintiff,  a  locomotive  engineer,  was  injured  by  the  overturning  of  his 
engine  owing  to  the  bad  condition  of  the  road.  It  appeared  that  plaintiff 
was  running  his  engine  by  express  orders  without  cars  attached  ahead  of  a 
passenger  train.  He  knew  that  the  road  was  somewhat  out  of  repair  and 
that  he  incurred  some  danger,  but  it  did  not  appear  conclusively  that  he 
knew  how  badly  it  was  out  of  reiwir,  or  that  the  danger  was  very  great. 
Three  or  four  passenger  train  besides  freight  trains  passed  over  the  road 
daily  each  way  and  it  did  not  appear  that  any  accident  had  previously  hap- 
pened from  the  bad  condition  of  the  road.  Engines  had  frequently  been 
run  over  the  road  in  safety  in  the  same  way  that  plaintiff  was  runnmg  his 
at  the  time  of  the  accident.  Plaintiff  was  ordered  bv  competent  authority 
to  so  run  his  engine  and  he  had  the  assurance  that  tne  road  would  soon  be 
repaired.  Heid,xhax.  the  evidence  authorized  the  submission  of  the  ques- 
tion of  contributory  negligence  to  the  jury.  Hawley  v.  Northern  Cent.  R. 
Co.  (N.  Y.),  2  Am.a  Eng.  R.  Cas.  248, 

While  a  section  foreman  was  retuminK  from  his  work  on  a  car,  his  feet 
were  caught  by  a  broken  tie  which  had  oulged  up  from  the  track  and  he 
was  thrown  from  the  car  and  injured.  It  appeared  that  he  had  a  short 
time  previously  reported  the  bad  condition  01  this  section  of  the  road,  and 
tud  demanded  materials  for  necessary  repairs,  which  were  promised  but 
never  furnished.  Relying  on  such  repairs  he  continued  in  the  company's 
employ  up  to  the  time  of  the  injury.  Held,  that  his  knowledge  of  the  ae- 
fect  was  not  sufficient  to  preclude  recovery  in  the  absence  of  any  contribu- 
tor n^ligence.    Gulf,  C.  &  S.  F.  R.  Co.  v.  Donnelly,  70  Tex.  371. 

m  an  action  against  a  railroad  company  by  an  employe  for  injuries  re- 
ceived by  him  from  the  use  of  a  defective  switch,  evidence  that  plaintiff 
had  notihed  the  foreman  and  superintendent  of  the  road  that  the  switch 
was  defective  and  dangerous,  and  that  they  had  promised  him  to  have  the 
same  repaired  and  requested  him  to  continue  to  use  it,  exercising  due  care, 
and  that  as  no  repairs  were  made,  he  received  the  injuries  for  which  he 
claims  damages,  isadmissibleonbehalfof  plaintiff.  Patterson  v.  Pittsburgh 
&  C  R.  Ca,  76  Pa.  St.  389. 

Sams — Spaelally  Dangerous  8«rvio«. — When  the  servant  is  di^iatched 
upon  specially  dangerous  service,  e.  g..  to  take  assistance  to  passengers, 
etc..  on  a  wrecked  train— a  somewhat  different  rule  appears  to  apply,  and 
it  would  appear  that  if  he  sets  out  in  the  midst  of  a  storm  and  bad  tiic  same 
opportunity  as  the  company  to  observe  the  degree  of  dan^r  attending  the 
performance  of  the  service  and  arising  from  the  condition  of  the  track, 
damages  cannot  be  recovered.  Houston  &  T.  C.  R.  Co.  v.  Fowler  (Tex.), 
8  Am.  &  Eng.  R.  Cas.  504. 

Same — Injurlss  to  Conitruction  and  Surhm  Hands.— While  the  rule  is 
generally  applicable  that  when  it  is  the  duty  of  the  employe  of  a  railroad 
company  in  the  course  of  his  work  to  ride  over  the  road  ofthecorporatioa, 
it  is  Its  duty  to  provide  a  track  suitable  and  sufficient  for  the  purpose  and 
to  maintain  it  in  good  order,  this  rule  is  subject  to  (jualification  when  the 
road  has  become  dilapidated  and  out  of  repair,  and  is  in  the  course  of  re- 
39  A.  ft  E.  R.  Cm.— 93 
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construction  and  the  employe  is  engaged  in  that  work.  Thus,  altliougfa  fal 
general,  an  employe  to  whom  the  company  has  delegated  the  duty  of  keei^ 
ing  the  track  in  proper  repair  will  not  be  deemed  a  fellow-servant  of  an- 
other employe  injured  in  consequence  of  the  derailment  of  a  train  by  rea- 
son of  defects  in  the  track,  the  rule  is  dilTerent  when  the  injured  person  is 
one  of  a  bod)[  of  servants  charged  with  the  duty  of  putting  the  track  in 
proper  condition.  Rochester,  N.  Y.  &  P.  R.  Co.  v.  Brick  (N.  Y.),  21  Am. 
&  Ene.  R.  Cas.  60;. 

A  Mborer  engaged  in  grading  a  railroad,  by  riding  upon  a  giuvel  train 
upon  a  newly  constructed  track,  accepts  the  risk  incident  to  such  train  and 
track.  Rosenbaum  v.  St.  Paul  &  D.  R.  Ca  (Minn.),  u  Am.  &  Eng.  R.  Cas. 
274.  Andlaboreraenga^d  in  repairing  a  track  which  is  in  adilapioated  con- 
dition take  all  the  risks  incident  to  the  dilapidated  condition  of  the  track. 
Rochester.  N.  Y.  &  P.  R.  Co.  v.  Brick  (N.  Y.),  21  Am.  &  Eng.  R.  Cas.  605. 

But  in  Minnesota,  the  court  seems  to  have  adopted  a  different  rule.  The 
road  of  defendant  being  in  bad  condition,  it  was  engaged  in  repairing  the 
same  byre-surfacing  and  taking  up  the  old  and  putting  down  new  ties  and 
rails.  Plaintifl  was  in  its  employ  on  a  gravel  train,  and  while  so  employed 
was  injured  by  the  car  on  which  he  was  running  off  the  track  in  consequence 
of  its  bad  condition,  //eld,  that  the  rule  that  it  is  the  duty  of  a  master  to 
use  reasonable  care  and  skill  to  furnish  his  servants  safe  and  suitable  in- 
struments and  means  to  perform  the  service  in  which  they  are  engaged, 
applies  in  this  case.  In  that  regard,  the  duty  of  the  master  and  assump- 
tion of  rislcs  by  the  servant  are  the  same  in  case  of  employment  to  make  re- 
repairs  as  in  any  other  employment.  Madden  ij.  Minneapolis  &  St.  L.  R, 
Co.  (Minn.),  18  Am.  &  Eng.  R.  Cas.  63, 

Employes  upon  the  construction  of  trains  do  not  however,  assume  risks 
arising  from  the  unskillful,  improper  and  negligent  manner  in  which  th& 
track  lias  been  constructed.  Trask  v.  California  S.  R.  Co.  (Cal.),  1 1  Am. 
&  Eng.  R.  Cas.  192.  And  if,  through  the  failure  of  the  company  to  keep 
a  newly  constructed  track  in  suitable  repair  and  condition  for  the  purpose 
of  running  construction  trains  over  it,  as  by  a  failure  to  properly  spike  the 
rails  to  the  ties,  an  injury  occurs  to  an  employe  in  consequence  thereof, 
the  company  is  liable.  Rosenbaum  v.  St.  Paul  a  D.  R.  Co.  (Minn.),  34  Am. 
&  Eng.  R.  Cas.  274.  See  also  Bowen  v.  Chicago,  B.  &  K.  C.  R.  Co.,  95  Mo. 
268. 

In  a  case  in  which  a  brakeman  of  a  gravel  train  was  injured  by  a  de- 
fective 'roadbed,  it  appeared  that  the  piaintiS  knew  that  the  track  was 
rough ;  that  the  defendant  had  begun  to  repair  it  and  to  relay  it  wi^h  steel 
rails ;  that  new  ties  had  been  distributed  along  it,  and  that  his  train  was 
hauling  gravel  for  the  purpose  of  rejjairs.  On  the  other  hand  there  was 
evidence  that  while  attending  to  hia  duties  as  such,  a  brakeman  might  not 
become  aware  of  the  rottenness  of  the  ties  and  the  insecure  manner  in 
which  the  rails  were  fastened  to  them,  which  the  evidence  pointed  to  as 
the  defects  causing  the  accident.  Plaintiff  denied  knowledge  of  the  de- 
fects ;  and  it  also  appeared  that  besides  the  gravel  and  extra  trains,  three 
passenger  and  four  freight  trains  per  day  passed  each  way  over  the  tracks. 
//e/d,  that  the  question  whether  plaintiff  was  chai^d  with  knowledge  of 
the  defective  condition  of  the  track  was  for  the  jury,  and  that  the  evidence 
was  sufficient  to  sustain  a  finding  that  he  was  ignorant  thereof.  Maddea 
V.  Minneapolis  &  St.  L.  R.  Co.  (Minn,),  18  Am.  &  Eng.  R,  Cas.  63. 
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{Minnesota  Supreme  Court,  July  15,  1889.) 

Injurim  to  Employoi — Fe1low-S«rvantt — Difhrent  DepKrtmsnti — Conitruc- 
-tlon-Handt. — Defendants  were  engi^;ed  in  grading  a  line  of  railroad.  The 
work  was  done  by  cutting  down  one  part,  and  with  the  material  making  a 
fill  in  another  part  adjacent.  The  material  was  conveyed  from  the  cut  to  the 
fill  in  dirt  cars.  In  the  dump  these  cars  were  run  on  a  track  laid  on  a  tem- 
porary trestle,  constructed  with  materials  (sufficient  in  quality  and  quantity) 
furnished  on  the  ground  by  defendants ;  and,  as  the  dump  was  filled,  this 
trestle  was  from  time  to  time  extended.  Part  of  the  men  worked  in  the 
cut,  others  drove  the  teams  which  drew  the  cars,  others  unloaded  the  cars 
and  shoveled  on  the  dump,  and  another,  one  Johnson,  framed  the  bents  and 
built  the  trestle,  but  all  were  subject  to  be  called,  on  the  orders  of  the  fore- 
man, from  one  part  of  the  work  to  another.  A  foreman,  one  Murdock,  was 
in  charge  of  the  work,  and  gave  all  the  orders  to  the  men.  where  to  work, 
and  what  to  do.  He  also  hired  and  discharged  men  on  the  work.  On  the 
occasion  in  question,  it  being  desired  Co  raise  additional  bents,  and  lengthen 
the  trestle,  tnc  foreman  c^ed  upon  plaintiff  and  one  Peterson  to  assist 
Johnson.  While  plaintiff,  Peterson,  and  the  foreman  were  on  the  trestle, 
attempting  to  shove  out  two  stringers  lo  reach  the  new  bent,  the  trestle 
fell,  and  p^intiff  was  injured.  The  cause  of  the  accident  was  that  the  trestle 
was  not  properly  braced.  Held,  that  ail  those  engaged  in  the  different 
departments  of  this  work  (including  the  construction  of  the  trestle)  were 
fellow-servants  ;  that  the  trestle  was  not  a  structure  furnished  by  the  de- 
fendants for  their  employes  to  work  on.  but  was  Itself  a  part  of  the  con- 
struction of  the  road,  and  a  part  of  the  work  which  they  themselves  were 
employed  to  perform. 

Same — Foreman  of  Oang  and  Laborer* — In  the  matter  of  building  the 
trestle,  the  foreman  was  a  fellow-servant  wiUi  the  workmen  under  him.  It 
is  not  the  rank  of  an  employe,  or  his  authority  over  other  employes,  but 
the  nature  of  the  duty  or  service  he  performs,  which  determines  whether 
he  is  a  vice-principal  or  a  fellow-servant. 

Same — Delegation  of  Duty  to  Servant — Liability  of  Maitar, — Whenever  a 
master  delegates  to  another  the  performance  of  a  duty  to  a  servant  which  \_ 
rests  upon  himself  absolutely,  he  is  liable  for  the  manner  in  which  the  duty 
is  performed,  and  to  the  extent  of  the  discharge  of  that  duty  the  agent 
stands  in  the  place  of  the  master ;  but  as  to  all  other  matters  ne  is  a  mere 
-co-servant  with  other  employes. 

Appeal  from  District  Court,  Hennepin  County, 

Action  by  August  Lindvall  against  Woods  &  Lovejoy  to 
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recover  damages  lor  personal  injuries.     Plaintiff  appeals  from 
an  order  dismissing  the  action. 

Pierce,  Arctander  &  Nickell  for  appellant. 

Sluiw  &  Cray  for  respondents, 

Mitchell,  J. — The  defendants  were  engaged  in  grading  a 
piece  of  the  line  of  the  St.  Paul  &  Duluth  Railroad.  The 
^^  mode  of  operation  was  to  cut  down  one.  part,  and 

with  the  material  taken  from  the  cut  to  fill  a  lower 
part  adjacent.  The  material  was  conveyed  from  the  cut  to 
the  fill  in  dirt-cars.  In  the  dump  these  cars  were  run  out  on 
a  track  laid  upon  a  temporary  trestle,  constructed  with  ma- 
.  terials  (sufficient  in  quantity  and  quality)  furnished  on  the 

ground  by  the  defendants ;  and  as  the  dump  was  tilled  the  tres- 
e  was  extended  from  time  to  time,  by  raising  additional  bents, 
and  placing  stringers  and  ties  thereon.  One  crew  of  men 
worked  in  the  cut  filling  the  cars ;  others  drove  the  teams 
that  drew  the  cars;  others  unloaded  the  cars,  and  tamped 
the  dirt  on  the  dump  ;  and  still  another,  one  Johnson,  framed 
the  bents  for  the  trestle,  and  attended  to  raising  them,  and 
putting  in  place  the  stringers  and  ties  for  the  track ;  but  all 
the  men  were  subject  to  be  called  by  the  foreman  from  one 
department  of  the  work  to  another.  One  Murdock  was  the 
foreman  who  had  charge  of  all  the  men,  and  who  gave  them 
orders  where  to  work  and  what  to  do.  It  also  appears  that 
he  was  in  the  habit  of  hiring  and  discharging  men  on  the 
work.  When  Johnson  was  not  engaged  on  the  trestle,  he  as- 
sisted in  shoveling  on  the  dump.  Whenever  he  wanted  to 
raise  new  bents,  and  extend  the  trestle,  he  called  for  help  on 
the  foreman,  who  sent  some  of  the  men,  usually  from  the 
dump,  to  assist.  The  plaintiEF,  a  common  laborer,  was  hired 
by  Murdock,  and  set  to  work  on  the  dump,  and  that  was  his 
usual  employment,  although  it  does  not  appear  that  his  con- 
tract of  service  was  limited  to  any  particular  department  of 
the  work.  He  did  anything  he  was  told  to  do,  and  he  had 
been  called  upon  to  assist  on  the  trestle  prior  to  the  occasion 
of  the  accident.  On  the  day  in  question,  it  being  desired  to 
raise  some  bents  and  extend  the  trestle,  Murdock  took  plaint- 
iff and  one  Peterson  to  assist  Johnson.  One  bent  had  been 
raised,  and  the  foreman,  Peterson,  and  plaintiff  were  on  the 
trestle,  attempting  to  shove  out  two  long  stringers  so  as  to 
reach  the  new  bent,  when  the  trestle  upon  which  they  were 
fell,  and  caused  the  injury  complained  of.  The  cause  of  the 
accident  was  that  the  bents  of  the  trestle  were  not  properly 
braced. 

In  the  law  of  master  and  servjuit  there  are  two  familiar 
rules:  First,  that  the  master  is  not  responsible  to  the  servant 
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for  the  negligence  of  another  servant  in  the  same  common 
employment,  unless  the  master  was  negligent  in  the 
employment  of  such  fellow-servant;  second,  that  S^Jf^wM^ 
the  master  is  bound  to  use  due  care  in  furnishing 
safe  structures  or  instrumentalities  with  which  the  servant  is 
to  work,  and  he  is  responsible  if,  through  his  own  negligence, 
or  the  negligence  of  other  servants  employed  to  furnish  them, 
they  are  un^e,  and  injury  follows.  We  think  the  facts  of 
this  case  bring  it  within  the  first  of  these  rules. 

The  work  which  the  defendants  were  engaged  in  was  grad- 
ing a  railroad,  and  they  employed  various  servants  in  differ- 
ent departments  of  labor  on  that  work,  but  all  lia-  p,-,^u» 
ble  to  DC  called,  upon  the  orders  of  the  foreman,  Bot™™i^ 
from  one  department  to  another.  All  those  en-  ftoraicUgeNs* 
gaged  in  these  different  departments  bore  to  each  "'ftiow-wr. 
other  the  relation  of  fellow-servants.  They  were  '*"*■ 
all  serving  the  same  master,  under  the  same  control,  and  all 
engaged  m  the  same  general  work.  The  thing  to  be  done 
was  the  building  of  the  road,  and  the  co-operation  of  all  the 
employes  in  each  department  of  the  work  was  necessary  to. 
bring  about  that  result.  The  trestle  was  not  a  structure  fur- 
nished by  the  defendants  for  their  employes  to  work  on,  but 
was  itself  a  part  of  the  work  which  they  were  employed  to 
perform.  It  was  a  thing  which  they  themselves  made,  and 
was  as  much  a  part  of  the  construction  of  the  road  as  was 
digging  in  the  pit,  loading  cars,  driving  teams,  or  tamping 
dirt  on  the  dump.  Kelley  v.  Norcross,  121  Mass.  508  ;  Colton 
V.  Richards,  123  Mass.  484;  Kellea  v.  Faxon,  125  Mass.  485; 
Peschel  V.  Chicago,  M.  &  SL  P.  R.  Co.,  62  Wis.  338,  17  Am. 
&  Eng.  R.  Cas.  545  ;  Gallagher  v.  Piper,  16  C.  B.  (N.  S.)  669. 
Johnson  was  a  fellow-servant  with  plaintiff.  It  is  claimed, 
however,  that  Murdock,  the  foreman,  was  a  vice-principal, 
and  therefore,  for  any  negligence  on  his  part,  the  defendants 
were  liable. 

The  authorities  upon  the  question  when  and  under  what 
circumstances  the  servant  becomes  the  representative  of  the 
master  are  involved  in  much  confusion  and  conflict,  but  any 
one  desirous  of  examining  them  will  find  them  exhaustively 
cited  and  classified  in  7  Am.  &.  Eng.  Encyc.  Law,  under  the 
head  of  "  Fellow-Servants." 

But,  under  the  doctrines  announced  in  various  decisions  of  ' 
this  court,  we  think  it  must  be  held  that  in  the 
work  of  constructing  this  road  Murdock  was  a  fel-  rnnmmwm 
low-servant  of  plaintiff.     In  Brown  f.  Winona  &  St.  !^]JI^^ 
P.  R.  Co.  27  Minn.  162,  it  was  held  that  difference  ^wt. 
in gradeof  employment,  or  in  authority  with  respect 
to  each  other,  does  not  remove  employes  from  the  class  of 
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fellow-servants,  as  regards  the  liability  of  the  master  for  in- 
juries to  one  caused  by  the  negligence  of  the  other.  And,  in 
speaking  in  that  case  of  the  basis  upon  which  this  rests,  it  is 
said :  "  If  the  servant  is  supposed  to  assume  the  risks  which 
the  master,  with  due  care  and  diligence  cannot  prevent,  * 
*  *  then  he  assumes  the  risks  from  negligence  of  those  ser- 
vants who  may  be  placed  over  him  as  superior  servants  or 
1  overseers,  as  well  as  of  those  of  equal  grade  with  himself ;  for 
in  respect  to  such  overseers  or  superior  servants  the  master, 
;  when  he  has  used  due  care  in  selecting  them,  cannot  prevent 
,  their  casual  negligence  any  more  than  he  can  prevent  the 
casual  negligence  of  those  inferior  in  grade."  On  the  same 
ground  it  was  held  in  Gonsior  v.  Minneapolis  &  St,  L.  R,  Co.,. 
36  Minn.  385,  that  "  a  truck  packer"  and  the  foreman  of  a 
round-house  were  fellow-servants,  although  the  former  was- 
subject  to  the  orders  of  the  latter.  In  C5lson  v.  St.  P.  M.  & 
M.  R.  Co.  38  Minn.  117,  34  Am.  &  Eng.  R,  Cas.  152,  it  was 
held  that  a  section  foreman  and  the  sectionmen  were  fellow- 
servants;  and  in  Brown  v.  Minneapolis  &  St.  L,  R.  Co.,  31 
Minn.  553,  15  Am.  &  Eng,  R,  Cas.  333,  it  was  said  that  one 
employe  becomes  a  vice-principal,  as  respects  another,  only 
when  ne  is  intrusted  with  the  performance  of  some  absolute 
and  personal  duty  of  the  master  himself,  such  as  the  provid- 
ing of  proper  instrumentalities  with  which  the  service  of  an 
employe  is  to  be  performed,  or  the  general  management  and 
control  of  the  master's  business  or  some  branch  of  tL  In  the 
cases  of  Fraker  v.  St.  Paul  M.  &  M,  R.  Co.,  32  Minn.  54,  15. 
Am.  &  Eng.  R.  Cas.  256,  and  Tiemey  v.  Minneapolis  &  St  L. 
R.  Co.,  33  Minn,  311,  21  Am.&  Eng.  R.Cas.  545, the  question 
whether  the  negligent  employes  were  vice-principals  or  fel- 
low-servants was  made  to  depend,  not  upon  their  grade  or 
rank,  but  upon  the  nature  of  the  service  which  they  per- 
formed; in  the  former  case  the  defendant  being  held  not  lia- 
ble  because  it  was  a  servant's,  and  not  a  master  s  duty,  which 
the  employe  was  discharging,  and  in  the  latter  the  defendant 
being  held  liable  because  the  employe  was  discharging  a  mas- 
ter's, and  not  a  servant's,  duty. 

The  result  of  these  decisions  would  seem  to  be  that  it  is- 
not  the  rank  of  the  employe  or  his  authority  over  other  em- 
ployes, but  the  nature  of  the  duty  or  service  which  he  per- 
forms, that  is  decisive  ;  that,  whenever  a  master  delegates  to- 
another  the  performance  of  a  duty  to  his  servant  which  rests- 
upon  himself  as  an  absolute  duty,  he  is  liable  for  the  manner 
in  which  that  duty  is  performed  by  the  middleman  whom  he 
has  selected  as  his  agent,  and  to  the  extent  of  a  discharge  of 
those  duties  of  the  middleman,  however  high  or  low  his  rank, 
or  however  great  or  small  his  authority  over  other  employes* 
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ne  stands  in  the  place  of  the  master,  but  as  to  all  other  mat- 
ters he  is  a  mere  co-servant.  It  follows  that  the  same  person 
may  occupy  a  dual  capacity  of  vice-principal  as  to  some  mat- 
ters, and  of  fellow-servant  as  to  others.  Hence,  in  the  pres- 
ent case,  if  the  defendants  delegated  to  Murdock,  the  lore- 
man,  the  duty  of  employing  laborers  for  this  work,  or  of 
iroviding  materials  for  the  building  of  the  trestle,  and  he 
ad  been  guilty  of  negligence  in  employing  incompetent  men, 
or  in  furnishing  improper  material,  the  defendants  would  be 
liable,  for  these  are  duties  which  the  master  owes  personal- 
ly and  absolutely  to  his  servants.  But  in  whatever  he  did 
on  the  work  wnich  was  the  object  of  their  common  em- 
ployment, viz.,  the  building  of  this  road,  he  was  a  mere  fel- 
low-servant with  the  laborers  subject  to  his  orders ;  and  for 
his  negligence  in  such  matters  the  defendants  would  not  be 
liable,  unless  they  were  negligent  in  employing  him,  of  which 
there  is  no  claim. 


K! 


It  is  urged  upon  the  argument  that  Murdock  was  negligent 
in  employing  Johnson,  an  incompetent  person,  to  build  the 
trestle.     It  is  sufficient  answer  to  this- to  say  that  this  is  not 


the  negligence  charged  in  the  complaint.  It  is  sought  to 
bring  the  case  within  the  rule  of  Cook  v.  St.  Paul  M,  &  M. 
R.  Co.,  34  Minn.  45,  where  the  defendant  was  held  liable  for 
an  injury  received  by  the  plaintiff  while  temporarily  engaged, 
under  the  orders  of  its  superintendent,  in  a  work  whol^  out- 
side of  that  for  which  he  entered  its  service,  and  outside  of 
the  lihe  of  the  defendant's  usual  business.  Both  of  the  facts 
upon  which  that  case  was  made  to  turn  are  wholly  wanting 
in  this.  The  work  in  which  plaintiff  was  engaged  when  in- 
jured was  not  outside  of  that  for  which  he  entered  the  ser- 
vice, and  it  was  directly  within  the  line  of  defendants'  usual 
business.  Whatever  negligence  there  was  in  this  case  on 
part  of  either  Johnson  or  Nlurdock  (within  the  allegations  of 
the  complaint)  was  in  the  common  employment  01  building 
the  road,  as  to  which  they  were  fellow-servants  of  the  plaint- 
iff. Therefore  the  action  was  properly  dismissed.  Order 
affirmed. 

F«llow.8srvantt — Limbllity  of  Maatsr  for  Injury  CauMd  by  Fall  of  Staging  or 
Scaffold.  Jn  McKinney  on  Fellow-Servants  J  sB  it  is  said  :  "In  many  cases 
at  common  law,  a  master  assumes  the  duty  towards  a  servant  of  exercising 
reasonable  care  and  diligence  to  provide  tiie  servant  with  a  reasonably  safe 
place  at  whicfi  to  work,  and  whenever  the  master  delegates  to  any  officer,  ser- 
vant, agent  or  employe  the  performance  of  this  duty,  then  such  officer,  ser- 
vant, agent,  or  employe  stands  in  the  place  of  the  master,  and  becomes  a 
substitute  for  the  master — a  vice  principal — and  the  master  is  liable  for  his 
acts  or  his  negligence,"  Citing  Atchison,  etc.,  R.  Co.  v.  Moore,  29  Kan. 
632 ;  1 1  Am.  fi  Eng.  R.  Gas.  243 ;  Whalen  v.  Centenary  Church.  62  Mo. 


sfl  by  Google 


344  LINDVALL   V.   WOODS. 

326 :  Hannibal,  etc.,  R,  Co,  v.  Fox,  31  Kan.  587 ;  1 5  Am.  &  Eng.  R,  Cas.  325 ; 
Moore  -v.  Wabash,  etc..  R.  Co.,  8;  Mo.  588;  Anderson  v.  Bennett,  (Or.)  3S 
Am.  &  Eng.  R.  Cas.  87. 
This  rule  finds  frequent  application  in  those  cases  where  an  employe  is 

injured  by  reason  of  a  defective  staging  or  scaffold.  Thus,  A.  was  dump- 
ing bricks  upon  a  scaffold,  when  it  Fell  and  he  was  injured.  The  supreme 
court  of  New  York  held  that  the  man  who  built  the  scaffold  was  not  A.'s 
fellow- workman  in  such  a  sense  that  A.  could  not  hold  his  master  liable 
for  his  injuries  \  that  it  was  the  master's  business  to  provide  a  suitable 
scaffold  for  A,  to  work  on ;  and  that  the  fact  that  the  scaffold  gave  way, 
•n^s  prima  facie  evidence  of  negligence.  Green  i'.  Banta,  48  N,  Y,  Sup. 
Ct.  4S6- 

The  case  of  Manning!'.  Hogan,  78  N.  Y.  615,  was  the  case  of  a  defective 
scaffold.  The  building  was  a  large  public  building,  and  the  evidence  showed 
that  the  putting  up  of  scaffolds  for  such  building  was  a  work  which'  re- 
quired skilled  labor  or  experts  in  that  business  and  it  was  held  that  the 
master  was  liable  to  one  of  his  employes  for  an  injury  received  from  a  de- 
tect in  the  scatfold,  notwithstanding  the  master  had  furnished  suitable  ma- 
terials for  the  construction  thereof.  Chief  Justice  Tavlor,  in  commenting 
on  this  case  in  Peschel  v.  Chicago,  etc.,  R.  Co.,  62  Wis.  361  ;  17  Am.  &  Eng. 
R.  Cas.  545,  says :  'The  decision  does  not  turn  upon  the  point  that  the 
master  himself  was  present  directing  the  erection  of  the  scaffold,  as  the  facts 
Stated  show  he  was  not ;  but  upon  the  facts  that  the  scaffold,  under  the 
evidence  in  that  case,  was  a  work  that  required  skilled  labor,  the  same  as  in 
making  a  machine  or  tool  (or  the  use  of  the  employe,  and  that  the  pereons 
who  built  the  scaffold  were  not  skilled  in  that  busmess,  and  therefore  the 
master  was  liable  for  the  negligence  of  the  co-employe  engaged  in  the 
construction  of  the  same."  See  also  Ackerson  v.  E>ennison,  1 1 7  Mass.  407 ; 
Whalen  v.  Centenaiy  Church,  62  Mo.  326. 

in  another  case,  Kelly  v.  Erie  Tel.,  etc.,  Co.  34  Minn.  321,  plaintiff  was 
injured  by  the  falling  of  the  defendant's  telegraph  poles  at  a  time  when  he 
was  in  the  employ  of  defendant  and  at  work  upon  the  top  of  the  pole. 
The  performance  of  defendant's  duty  to  see  that  its  poles  were  set  deep 
enough  to  enable  its  employes  to  climb  safely,  was  intrusted  to  a  foreman, 
and  plaintiff  had  nothing  to  do  with  that  [^rt  of  the  work  except,  when 
in  particular  instances,  he  was  so  directed  by  the  foreman.  The  supreme 
court  of  Minnesota  held  that  the  negligence  of  the  foreman  in  the  prem- 
ises was,  as  between  plaintiff  and  defendant,  negligence  of  defendant. 

In  a  recentcircuit  court  case  it  appeared  that  plaintiff,  under  thedirection 
of  defendant's  foreman,  putupastagingabout  28  feel  hi^h,  (irmly  nailing  the 
two  planks  which  constituted  the  floor.  During  his  absence  another 
workman,  under  the  direction  of  the  foreman,  removed  one  of  the  planks, 
placing  another  in  its  place  without  fastening  it.  Plaintiff,  not  knowing 
thatany  change  had  been  made,  returned  to  his  work  on  the  staging,  which 
let  him  fall  to  the  ground.  Held,  that  not  the  failure  of  the  plaintiff's  fel- 
low-workman to  nail  the  plank  which  replaced  the  nailed  one,  but  the  act 
of  the  foreman  in  misleading  plaintiff  intodanger,  was  ihecauseof  the  inju* 

3r,  for  which  defendant  wasTiable.  Hcckraan  v.  Mackey,  3SFed.  Rep.  353, 
ecided  upon  the  authority  of  Chicago,  etc..  R.Co.  v.  Ross,  112  U.  S.  377: 
17  Am.  &  Eng.  R.  Cas.  501. 

In  Massachusetts,  while  the  above  rule  is  recognized,  yet  it  has  been  held 
not  to  apply  in  two  recent  cases  where  it  is  somewhat  difficult  to  see  the 
reason  for  it.  In  Killea  v.  Faxon,  125  Mass.  485,  it  appeared  that  F.  em- 
ployed H.,  a  carpenter,  to  superintend  the  entire  job  of  repairing  a  build- 
ing, and  directed  him  to  erect  a  staging,  which  was  solely  for  putting  on 
the  gutters.     In  doing  so,  H.  insecurely  fastened  the  brackets  to  the  build- 
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ing.  On  the  reit  day  F.  ordered  copper  gutters  of  a  copperemith,  and 
directed  him  to  send  a  man  to  put  them  on,  K.  was  accordingly  sent,  and 
was  directed  by  H.  where  to  go  on  the  staging.  The  staging  fell  and  in- 
jured K.  The  court  held  that,  on  proof  of  these  facts,  K.  could  not  main- 
tain an  action  against  F,  for  the  injuy.  the  same  bein^  the  result  of  the 
n^iigence  of  the  carpenter,  K.'s  leilow-servant.  Morton,  J.,  said  : 
"  There  was  no  evidence  which  would  justify  the  jury  in  finding  that  either 
of  the  defendants  undertook  to  furnish  a  staging  for  the  plaintiff  or  to  as- 
sume the  risk  of  its  safety.  It  was  like  the  ordinary  case,  where  a  man, 
in  building  or  repairing  a  house,  employs  various  servants  in  different  de- 
partments of  labor.  Neither  of  the  defendants  retained  any  charge  or 
direction  of  the  work  of  putting  up  the  staging,  but  entrusted  it  to  Hig- 
gins^  He  and  the  plaintiff  were  fellow-servants  employed  in  the  same  ser- 
vice, and  each  took  the  risk  of  the  negligence  of  the  other.  It  is  not  con- 
tended that  there  was  any  evidence  on  the  part  of  the  defendant  in  the 
employment  of  Higgins,  it  appearing  that  he  was  a  skillful  and  competent 
carpenter.  It  follows  that  the  plaintiff  has  proved  no  negligence  for  which 
the  defendants  or  either  of  them  are  responsible." 

In  another  Massachusetts  case,  it  appeared  that  B.  and  S.,  agents  for  a 
religious  society,  contracted  with  N.  to  paint  the  inside  of  a  church  for  a 
gross  sum.  The  society  undertook  to  erect  a  staging  to  be  used  by  N.,  and 
through  S.  &  D.  employed  C,  a  carpenter,  for  a  gross  sum,  and  not  subject 
to  the  society's  control,  tofumish  the  material  and  labor  therefor.  N.  could 
not  know,  from  examining  the  staging,  whether  it  was  or  was  not  strong 
enough  for  his  workmen  to  go  upon.  The  staging,  being  defective,  fell. 
injuring  M.  one  of  N.'s  workmen,  //e/d,  (i)  that  the  society  was  liable  to 
M.  for  the  injury,  having  accepted  the  staging  and  induced  N.'s  workmen 
to  come  thereon :  (2)  that  M.  could  not  maintain  an  action  jointly  with  B. 
and  S.  for  the  Injury.  Mulchey  v.  Methodist  Religious  Society,  125  Mass. 
487- 

So  also  in  an  Iowa  case,  a  carpfnter  sued  a  contractor  and  his  employer, 
-'  --I  injury  received  by  falling  from  a  defective  scaffold.     '' 


appeared  that  the  scaffold  was  erected  by  a  fei low-servant,  the  defendant 
not  being  present,  and  there  being  no  evidence  that  the  defendant  was  neg- 
ligent in  the  employment  of  unskilled  workmen,  or  in  failine;  to  furni^ 


suitable  materials  with  which  to  erect  the  scaffold,  it  was  hela  that 
covery  could  be  had,  and  that  the  trial  court  properly  directed  a  verdict  for 
defendant.     Benn  v.  Null,  65  Iowa  407. 

But  the  foreman  of  a  gang  of  men  eng^ed  in  constructing  a  shed,  who 
works  ti^ether  with  them  and  has  no  authority  to  throw  away  old  scaffold- 
ing and  obtain  new  without  special  orders,  is  a  fellow-servant  with  the  other 
men  in  his  gang,  and  the  employer  is  not  responsible  accordingly  for  an 
injury  to  one  of  these  occasioned  fcy  a  defect  in  a  board  taken  ana  received 
by  such  foreman  for  the  erection  erf  a  scaflold.  Willis  v.  Oregon,  R.  &  N. 
Co.,  1 1  Or  257  ;  17  Am.  &  Eog.  R.  Cas.  539.  But  where  the  duty  of  the 
master  does  not  include  thebuildingof  the  staeing.  but  ends  with  the  supply 
of  material,  it  is  held,  in  some  jurisdictions,  that  the  negligence  of  the  in- 
jured employe's  fellow-servant  in  selecting  defective  timber,  not  working 
under  the  superintendence  of  the  employer  or  his  agent,  is  not  the  negli- 
gence of  the  master,  although  it  is  true  that  the  exercise  of  due  care  in 
selecting  men  and  materials  will  not  always  satisfy  the  obligation  assumed. 
Thus,  in  an  action  by  C.  against  his  employer,  for  personal  injuries  caused 
by  the  fall  of  a  staging,  occasioned  by  the  defective  material  of  the  put-tog 
thereunder,  where  it  appeared  that  the  materials  were  selected  by  C.'s  feU 
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defendant  did  not  exercise  reasonable  care  in  the  selection  of  men  and 
materials  to  erect  the  staging ;  or,  also,  if  suitable  materials  were  furnished, 
and  a  fellow-workman,  not  under  the  superintendence  of  the  defendant  or 
his  agent,  selected  a  defective  put-log.  ■  The  court  decided  that  C.  had  no 
ground  of  exception.  Colton  v.  Richards,  123  Mass.  484.;  and  see  Bowen 
V.  Chicago,  etc.,  R,  Co.,  95  Mo.  268! 

Where  a  workman  is  injured  by  falling -from  a  scaffold  negligently  con- 
structed by  himself  and  his  co-laborers,  the  master  is  cleaHy  not  liable. 
Hogan  V.  Field,  44  Hun  (N.  Y.),  72,  To  same  effect  see  Bowen  v.  Chicago, 
etc.,  R.  Co.,  95  Mo.  a68. 

F«ll(iw-8flrvanti — M«mb«ra  of  Craw  of  Conttructlon  Train. — Plaintiff  sued 
to  recover  damages  for  the  death  of  her  husband,  one  of  the  crew  on  a  con- 
struction train  used  for  hauling  steel  rails,  dirt  and  other  material  required 
for  repairs.  It  was  his  duty  to  do  anything  necessary  for  the  successful 
working  of  the  train.  The  court  charged  the  jury  that  if  "  one  or  more  of 
the  same  class  of  laborers  in  which  the  plaintin's  husband  was,  and  selected 
indifferently  from  their  number— now  one  and  then  another— was  charged 
with  the  duty  of  manning  the  brakes  of  the  flat  car,  and  keeping  a  lookout 
and  giving  signals  of  danger  ahead,  then  the  plaintiff's  husband  was  a  co- 
cmploye  with  such  other  laborers,  and  with  the  conductor  or  boss  of  the 
squad  and  the  engineer  and  lireman  of  the  engine,  and  engaged  in  the  s.' 


(Ga.).9S.  E.  Rep.  530. 

The  court  said :  "  We  think  the  charge  was  correct.  The  character  of 
this  train  and  the  nature  of  the  deceased's  employment  must  be  borne  in 
mind.  This  was  a  construction  train,  used  for  the  purpose  of  hauling  steel 
rails,  dirt,  and  anything  else  that  was. necessary  for  repairing  the  roadbed. 
The  evidence  shows  that  this  train  would  have  been  useless  without  hands 
to  load  and  unload  it ;  that  it  had  a  crew  of  from  18  to  36  constantly  em- 
ployed ;  that  Prather,  the  deceased,  was  one  of  this  crew,  and  his  business 
was  to  do  anything  to  insure  the  successful  working  of  the  train.  The  train, 
equipped  for  its  work,  consisted  in  the  locomotive,  the  steam-power,  the 
Cars.and  the  physical  force,  of  which  latter  the  deceased  represented  apart. 
He  belonged  to  this  train,  and  we  think  was  an  employe  on  it,  and  co-em- 
ploye with  the  balance  of  the  crew,  although  at  the  time  of  the  accident  he 
(1^  no  active  duty  to  perform.  The  fact  that  he  had  no  active  duty  to- 
perform  while  riding  from  one  point  of  work  to  another  did  not  make  nim 
any  the  less  an  employe  during  those  times.  He  could  not  be  an  employe- 
while  at  work  at  one  mile  post,  and,  having  finished  there,  got  on  the  car 
to  go  to  the  next  mile  post,  and  while  riding  the  mile  become  a  passenger, 
and  at  the  end  of  the  mile  become  an  employe  again.  "  The  true  test  of 
fellow-service  is  community  in  that  which  is  the  test  of  service — which  is. 
,  subjection  to  control  and  direction  by  the  same  common  master  in  the  same 
common  pursuit.  •  •  •  '  In  order  to  constitute  fellow-laboreis,  •  * 
it  is  not  necessary  that  the  servant  causing  and  the  servant  sustaining  the 
injury  shall  both  be  engaged  in  precisely  the  same,  or  even  in  similar,  acts. 
Thus,  the  driver  and  euard  of  a  stage  coach,  the  steersman  and  rowers  of 
a  boat,  the  man  who  draws  the  red  not  iron  from  the  forge  and  those  who- 
hammer  it  into  shape,  the  cngineman  and  the  switcher,  the  man  who  lets 
the  miners  down  into,  and  who  afterwards  brings  them  up  from,  the  mine, 
and  the  miners  themselves — all  these  are  fellow-laborers  »  ♦  *  within 
the  meaning  of  the  terra.'  "  3  Wood,  Ry.  Law.  §  388.  and  authorities  there 
cited.  It  will  be  seen,  by  reference  to  tne  plaintiff's  declaration,  that  she 
calls  him  an  employe  or  "  trainband."  It  must  be  borne  in  mind  also  that 
this  train  was  not  a  freight  or  passenger  train,  but  a  gravel  o  '         ' 
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train,  used  by  the  defendant  as  such,  and  not  used  as  common  carrier  of 
goods  or  passengere.  It  is  areued  that  this  case  is  covered  by  the  case  of 
Atlanta  S  R.  A.  L.  R.  Co,  ii.  Ayere,  53  Ga.  12.  We  do  not  think  so.  If 
that  case  was  ruled  correctly  (of  which  I  have  grave  doubts)  it  does  not 
conflict  with  our  ruling  in  this  case.  The  facts  are  entirely  different.  In 
that  case  Ayer^  did  not  belong  to  that  train,  as  Prather  did  to  this.  He 
was  a  "  track  raiser,"  a  separate  and  independent  employment  from  that  of 
a  trainband,  who  is  part  of  the  crew  of  the  train." 

Same — Employes  on  Different  Traini. — The  engineer  of  a  passenger  train 
who  is  injured  by  a  collision  between  his  train  and  a  freight  train  moving 
in  the  opposite  direction,  is  not  a  fellow-servant  of  the  conductor  and  engi- 
neer of  the  freight  train,  and  the  company  is  liable  for  r^ligence  on  tne 
part  of  the  latter  causing  the  collision.  Kentucky  Cent.  K.  Co.  v,  Ackley. 
(Ky.),  8  S.  W.  Rep.  691.  The  court  said  :  "We  think  there  was  evidence 
tendingto  show,  if  not  clearly  showing,  that  the  injury  toappellee  was  caused 
by  the  willful  neglect  of  not  only  the  engineer  but  conductor  of  the  freight 
train,  who  had  the  power  to  direct  its  movements,  and  ordered  or  improp- 
erly permitted  the  departure  from  Falmouth ;  and  the  lower  court  did  not 
err  in  overruling  the  motion  of  the  defendant  for  a  peremptory  instruction 
to  the  jury,  if  the  maxim  re^ndeat  superior  be  applicable  to  a  case  like 
this;  and  that  it  should  be  thus  applied  has  been  settled  by  this  court  in 
CincinnatiSL.R.Co.i'.Caven's  Adm'r,  9  Bush.  (Ky.),  559.  Inthat  case  the 
action  was  instituted  by  the  personal  representative  or  an  engineer  whose 
life  was  destroyed  by  reason  of  a  collision  of  the  train  he  was  on  with  an- 
other freight  train.  The  two  trains  were  not  in  that  case,  as  in  this,  mov- 
ing in  an  opposite  direction,  but  the  one  upon  which  the  deceased  was- 
acting  as  engineer  was  in  the  rear  of  and  ran  into  the  other,  that  was  at 
that  time,  and  had  been  for  a  half  an  hour  or  more,  stationary,  at  the  foot 
of  an  upgrade,  or  vainly  trying  to  ascend  it.  But,  notwithstanding  the 
evidence  showed  the  train  dispatcher  was  also  negligent,  yet  the  question 
of  the  liability  of  the  company  for  the  negligence  ofthe  conductor  of  the 
train  in  front,  in  failing  to  give  any  signal  or  warning  by  which  those  on 
the  coming  train  might  have  been  advised  of  the  danger  of  a  collision,  was. 
directly  considered,  and  determined  in  the  affirmative.  It  was  argued  in 
that  case  that  the  rule  should  be  applied  that,  when  a  number  of  persons 
contract  to  perform  service  for  another,  the  employes  not  being  superior 
or  subordinate  to  each  other  in  its  performance,  and  one  is  injured  through 
the  negligence  of  another,  they  are  to  be  regarded  agents  of  each  other, 
and  no  recovery  can  be  had  against  the  employer.  But  it  was  held  that  a 
different  rule  prevails  when  the  employment  is  several,  and  when  one  is 
subordinate  to  the  other,  or  occupies  such  a  position  in  the  service,  with 
reference  to  his  co-laborer,  as  precludes  him  having  any  control  over  his 
actions,  or  right  to  advise  even  as  to  the  manner  in  which  the  service  is  to 
be  performed ;  and  the  court  used  this  language  :  '  If  Cavens,  the  person 
killed,  had  been  on  the  same  train  with  Armstrong,  the  negligent  con- 
ductor, and  in  a  condition,  by  reason  of  his  equality  with  him  as  an  enj- 
ploye.to  watch  over  and  provide  against  his  negligence,  the  reasons,  then, 
for  refusing  to  make  the  company  liable,  would  apply ;  but  when  on  differ- 
ent trains,  and  with  no  opportunity  to  exercise  this  watchful  care  over 
each  other,  the  reason  tor  releasing  the  company  from  responsibility 
ceases  to  exist ;  and  in  such  case  those  controlling  and  directing  the  move- 
ment df  one  train  with  reference  to  those  upon  another  train  ntust  be  re- 
garded as  the  agents  of  the  company.'  It  is  useless  to  add  to  what  was 
said  in  that  case,  because  the  rule  there  adopted  is  clearly  applicable  in- 
this,  and  is  reasonable  and  just." 
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Rogers  v.  Florence  R.  Co. 
Whittington  v.  Same. 

{SeutA  Carolina  Supreme  Court,  July  ii,  1889.) 

Firm— SUAutory  LlaUHty— Agantsand  Employn— IndapwdentCMlnetor. 
— A  contract  for  grading  a  railroad  provided  that  the  work  should  be  done 
subject  to  the  approval  of  the  chief  engineer  and  under  the  direction  of  an 
assistant  engineer ;  that  the  contractor  should  increase  his  Ssxix.  and 
should  discharge  negligent,  unskillful  and  disorderly  employes  when  re- 
quired by  the  engineer;  that  the  company  might  complete  the  irork  at  tbe 
contractor's  expense  in  case  he  failed  to  do  so  within  the  contract  time; 
and  that  the  contractor  should  be  responsible  for  all  damages  as  between 
bimselfand  thecompany.  //«/</.  thatthecontractorwas  not  an  "agentorn)- 
plojre"  of  the  company  within  the  meaning  of  a  statute  subjecting  nilroid 
companies  to  liability  for  fires  set  bv  "agents  or  employes."  but  thu  he 
was  an  independent  contractor,  ana  the  company  was  not  liaUe  uadertbe 
statute. 

Appeals  from  Common  Pleas  Court,  Marion  County. 

Actions  by  Lot  B,  Rogers  and  C.  C.  Whittington  against 
the  Florence  R.  Co.  to  recover  damages  for  injuries  to  prop- 
erty caused  by  lire.  Defendant  appeals  from  verdicts  and 
judgments  for  the  plaintiffs.  The  testimony  of  the  witnesses, 
Page  and  Bethea,  referred  to  in  the  opinion  was  as  follows;— 

"Aaron  Page,  being  sworn,  testifiea  :  Witness  did  not  go 
to  where  the  fire  is  said  to  have  originated,  but  helped  to  put 
it  out  on  Sunday  evening.  That  same  fire  kept  burning  all 
the  week.  Somebody — don't  know  who  it  was — took  scoops 
and  shovels,  so  as  to  cut  it  off.  There  were  two  railroad 
hands  at  the  fire  on  Sunday.  Witness  did  not  know  who  thejr 
were.  Witness  went  to  them  and  said  :  '  It  looks  like,  friends, 
that  you  have  got  into  trouble.'  They  said :  '  Yes.'  De- 
fendant's counsel  objects  to  the  declarations  of  these  two  men. 
Plaintiffs'  counsel  announces  that  he  proposes  to  bring  out 
the  declarations,  at  the  time,  of  these  parties,  because  they 
were  the  agents  of  the  railroad  company,  and  any  declarations 
they  made  are  binding  on  the  company,  and  competent  to 
bring  out  against  them.  The  presiding  judge  ruled ;  'I  think 
that  it  has  not  been  shown  yet  that  there  was  an  ageocy.  " 
has  been  shown  that  the^  were  railroad  hands;  that  is  all.  1 
am  rather  inclined  to  thmk  that  any  declarations  on  the  part 
of  the  employes  of  the  railroad  company  as  to  how  the  hre 
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originated,  and  how  the  damage  occurred,  will  be  admissible.* 
The  objection  was  therefore  overruled.  The  defendant  ex- 
cepted to  the  ruling.  Witness  asked  those  two  hands  how  the 
fire  occurred.  They  said  :  '  From  carelessness  ;  tha't  some 
one  had  been  there  cooking,  and  left  fire,  and  it  got  out  from 
that.'  Cross-Examination.  Witness  did  not  know  the  parties 
that  told  him  how  the  fire  got  out.  Had  never  seen  them  be- 
fore that  he  knew  of.  Witness  did  not  know^that  they  were 
working  on  the  railroad.  They  were  fighting  the  fire  on  Sun- 
day. *  *  *  John  Bethea,  being  sworn,  testified  :  Witness 
went  to  the  fire  with  two  men,  who  told  him  if  he  would  help 
them  put  it  out  they  would  pay  him.  George  Wingate  was 
one  of  them  ;  witness  did  not  know  the  other.  (Defendant's 
counsel  objects  to  the  introduction  of  the  declarations  of 
George  Wingate  and  the  other  man  with  him.  Objection 
overruled.  Defendant  excepts.)  Those  men  told  Mr.  Trim- 
ble that  witness  helped  them,  and  he  paid  witness.  Cross-Ex- 
amination. That  was  on  Sunday  evening.  Mr.  Trimble  had 
charge  of  these  hands  on  the  work.  Doesn't  know  that  he 
was  Mr.  Hardin's  foreman,  but  he  had  charge  of  the  hands." 
J.  T.  Barron  and  Johnson  &  Johnson  for  appellant 
C.A.  Woods  zxiA  W.J.Montgomery  for  respondents. 

Simpson,  C.  J. — These  two  cases  were  heard  together  be- 
low, and  they  were  also  heard  together  on  appeal  here.  The 
defendant  is  a  railroad  corporation,  having  obtained 
a  charter  to  construct  a  railroad  through  Marion 
county.  The  gradation  of  the  road,  or  a  portion  of  it,  was  let 
out  under  contract  to  Mr.  James  D.  Hardin.  This  contract 
will  be  found  in  the  "  case."  In  the  progress  of  the  work  a 
fire,  which  had  been  kindled  within  the  right  of  way  of  the 
defendant,  escaped  from  said  right  of  way,  and  ran  over  cer- 
tain adjoining  lands  of  the  plaintiffs,  doing  considerable  dam- 
age thereto  and  to  timber  thereon,  as  alleged,  and  these  ac- 
tions were  brought  to  recover  the  damages  sustained.  The 
jury  rendered  a  verdict  for  the  plaintiff  in  each  case,  to-wit, 
in  the  first  case  for  $900,  and  in  the  second  for  $600.  The  de- 
fendant in  each  case  has  appealed. 

We  suppose  that  these  actions  were  instituted  under  sec- 
tion 1511  of  the  General  Statutes,  which  provides  that  "every 
railroad  corporation  shall  be  responsible  in  damages  to  any 
person  or  corporation  whose  buildings  or  other  property 
may  be  injured  b^  fire  communicated  by  its  locomotive  en- 
gines, or  originatmg  within  the  limits  of^the  right  of  way  of 
said  road,  in  consequence  of  the  act  of  any  of  its  authorized 
agents  or  employes,  except,"etc.  It  will  be  observed  that 
the  question  of  negligence  cannot  arise  under  this  act,  because 
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the  company  is  to  be  held  liable  where  the  fire  originates 
within  its  right  of  way,  in  consequence  of  the  act  of  any  of  its 
authorized  agents  or  employes,  without  regard  to  the  fact  of 
negligence  one  way  or  tne  other.  Now,  it  is  conceded  that 
the  fire  here  did  originate  within  the  right  of  way  of  the  de- 
fendant. Was  this,  nowever,  in  consequence  of  an  act  of  any 
of  its  authorized  agents  or  employes  ?  was  the  main  question 
in  the  case.  His  honor  held  that  Mr,  Hardin,  though  a  con- 
tractor, was  an  employe  of  the  company,  and  he  rulea,  and  so 
■charged  the  jury  in  terms  as  matter  of  law,  that  the  defend- 
ant was  liable.  There  are  several  exceptions  in  the  case,  but 
the  vital  one,  and  the  one  upon  which  the  appeal  mainly  turns, 
is  whether  his  honor  errea  in  charging  as  above.  It  is  con- 
<*ded  upon  both  sides  that  as  a  general  rule,  where  a  con- 
tractor is  an  independent  contractor  as  to  any  work,  the  em- 
ployer  is  not  responsible  for  injuries  occasioned  by  his  negli- 
gence, or  that  of  his  servants  or  employes  ;  or,  to  use  the  lan- 
guage of  one  of  the  counsel  of  the  respondents,  the  general 
rule  is  "  that,  when  a  person  lets  work  to  be  done  by  another 
independent  of  any  control  of  the  employer,  furnishing  his 
own  material  and  labor,  the  relation  ol^  master  and  servant  is 
not  created,  and  the  employer  is  not  liable  for  the  negligence 
or  improper  execution  of  the  work,  nor  responsible  for  the 
negligence  or  carelessness  of  the  contractor  in  its  perform, 
ance  ;  in  short,  employers  are  not  generally  liable  for  the  acts 
of  contractors."  The  correctness  of  this  principle  was  not 
contested  below  by  the  counsel  on  either  side,  nor  by  his  hon- 
or, the  circuit  judge.  On  the  contrary,  his  honor  held  that 
Hardin  was  not  an  independent  contractor,  but  was  an  em- 
ploye of  the  company  ;  and,  it  being  conceded  that  the  fire  in 
question  originated  within  the  right  of  way  of  the  company 
while  Hardin's  work  was  in  progress,  in  consequence  of  an 
act  of  his  employes,  the  company  was  responsible,  under  the 
express  terms  of  the  act  supra. 

Ordinarily,  or  at  least  under  some  circumstances,  the  que&.* 
tion  whether  one  is  the  employe  or  agent  of  another,  or  an 
independent  contractor,  might  be  aquestionof  fact, 
WsrkbcMto  and  in  such  case  it  would  be  error  for  the  trial 
diHbrta'*-  judge  to  undertake  to  determine  it.  It  should  be 
^■d»teM>  left  to  the  jury.  In  the  case  before  us,  however,  the 
irMUr.  relation  in  which  Mr.  Hardin  stood  to  the  defend- 

ant depended  upon  the  contract  under  which  Mr. 
Hardin  was  building  and  constructing  defendant's  road,  and, 
that  contract  being  m  writing,  it  was  doubtless  within  the 
province  of  his  honor  to  consider  this  question,  as  embraced 
in  his  power  and  duty  to  construe  said  written  contract,  so 
that  the  last  point  is,  did  he  construe  it  correctly  ?    Is  it  a 
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lair  and  legitimate  deduction,  from  the  terms  and  provisions 
of  that  instrument,  that  Mr.  Hardin  was  an  authorized 
agent  or  emploj'e  of  the  defendant,  in  the  sense  of  the  act,  in- 
stead of  bemg  an  independent  contractor?  And  that  his 
agency  or  employment  brought  his  servants  and  employes, 
from  whose  act  the  fire  originated,  into  the  same  relation  as 
that  of  himself  to  the  defendant  ?  Before  this  instrument  could 
thus  be  construed  it  should  appear  from  its  terms,  either  ex- 
press or  implied,  that  the  defendant  itself  was  executing  the 
work  through  Hardin  and  other  servants  and  laborers,  all  in 
its  employment,  underits  control,  and  subject  to  its  power 
and  management.  Here  the  contract  was  between  Mr.  Har- 
din of  the  first  part  and  the  defendant  of  the  second, — no  other 
parties.  There  were  various  stipulations  and  specifications 
as  to  the  character  of  the  work  to  be  done.  It  was  no  doubt 
well  known  and  understood  that  Mr.  Hardin  could  not  and 
was  not  to  do  the  work  or  any  portion  of  it  personally  and 
individually.  On  the  contrary,  he  was  a  contractor  for  the 
whole  work,  to  be  done  by  servants  and  laborers  employed 
by  himself.  The  corporation  had  the  right  no  doubt,  to  un- 
dertake this  work  itself,  hiring  its  own  servants  and  laborers, 
but  it  certainly  did  not  do  so.  It  let  the  whole  contract  out 
to  Mr.  Hardin,  and  it  looked  to  him  for  its  completion.  Thus 
far  it  would  seem  if  there  could  be  an  independent  contract- 
or it  was  here.  It  is  ui^ed,  however,  that  there  were  terms 
in  the  instrument  which  reserved  control  to  the  defendant, 
so  far  as  to  make  Hardin  a  mere  employe,  and  also  his  labor- 
ers ;  and,  instead  of  the  work  being  done  by  Hardin,  through 
his  employes,  it  was  actually  done  by  the  defendant,  through 
employes,  including  Hardin,  who  employed  the  laborers 
for  the  company,  and  not  for  himself.  The  terms  relied  on 
for  this  view  may  be  grouped  together  as  follows:  "The 
work  was  to  be  done  subject  to  the  approval  of  the  chief  en- 
gineer. The  company  shall  retain  regularly  in  its  service  an 
assisting  engineer,  to  direct  the  execution  of  the  work.  Har- 
din shall  increase  the  force  whenever  required  by  the  chief 
engineer.  That  if  he  fails  to  complete  the  work  within  the 
time  stipulated,  the  company  may  hire  hands  to  complete  it 
at  his  expense.  That  he  shall  discharge  any  employe  who 
shall,  in  the  judgment  of  the  chief  engmeer,  or  assistant  in 
charge  of  the  work,  be  unfaithful,  unskillful,  or  remiss  in  the 
performance  of  the  work,  or  guilty  of  riotous,  disrespectful, 
or  other  improper  conduct.  That  Hardin  was  to  be  respon- 
sible for  damages  as  between  himself  and  the  company.  *  * 
*  All  trees,  logs,  bushes,  and  other  perishable  material  will 
be  removed  to  the  outer  limits  of  tne  clearing,  or  burned 
up."    These  were  the  prominent  conditions  and  limitations 
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under  which  Hardin  was  to  have  the  work  done.  Theworic 
itseif  was  a  different  thing.  This  was  described  in  other 
specilications  contained  in  the  contract,  prescribing,  not  what 
the  company  was  to  have  done,  but  wnat  Mr.  Hardia  was 
to  have  done.  Now,  we  suppose,  if  the  contract  had  not  con- 
tained the  conditions  and  limitations  above,  that  it  could 
hardly  be  contended  that  Hardin  was  not  an  independent 
contractor.  Do  these  conditions  destroy  and  negative  that 
feature  ?  We  think  not,  for  the  reason  that  they  do  not  apply 
to  the  mode  and  manner  of  having  the  work  done,  nor  do  taej 
in  any  way  take  said  work  out  of  the  hands  of  Hardin.  They 
are  nothing  more  tha!n  certain  rules  under  which  the  woik 
was  to  be  done  by  Hardin,  and  intended  to  guaranty  the  faith- 
ful execution  of  the  specified  work.  We  do  not  see  why 
one  working  under  specified  rules  may  not  be  an  indepcni 
ent  contractor,  as  without  such  rules.  One  contracting  to 
build  a  house  according  to  specifications  and  plans  drawn 
by  an  architect,  and  under  the  inspection  of  the  arhcitect, 
which  is  usually  the  case,  would'  none  the  less  be  an  independ- 
ent contractor,  because  of  the  presence  and  inspection  of  the 
architect.  The  point  is,  who  is  doing  the  work  r  Is  the  com. 
pany  doing  it  by  its  employes,  or  is  the  contractor  by  his? 
The  company  certainly  had  the  right  to  see  that  the  contract- 
or was  aoing  the  work  according  to  the  contract,  and  that 
he  employed  skillful  and  proper  laborers;  and  the  regula- 
tions above  were,  as  it  appears  to  us,  intended  to  accomplish 
this  end,— nothing  more. 

We  have  examined  the  numerous  cases  referred  to  by  the 
counsel,  and  while  there  are  expressions  in  many  of  them  and 
decisions  which  seem  to  sustain  respondent's  view  of  this  con- 
tract, yet  we  think  at  last  each  case  must  rest  on  its  own  facts, 
with  the  conceded  doctrine  overhanging  all  the  cases  that  the 
question  of  liability  depends  on  the  fact  whether  the  coid- 
pany  is  doing  the  work,  or  whether  it  is  being  done  by  an  in- 
oependent  contractor.  Here  we  think  in  this  case  that  Mr. 
Hardin  was  an  independent  contractor.  It  is  said,  however, 
that  there  are  certain  exceptions  to  the  rule  above,  under  one 
of  which  the  case  may  be  brought. 

The  first  exception  to  the  rule  claimed  in  the  argument  is 
expressed  therein  as  follows,  to-wit :  "  When  the  employer 
as  a  corporation  is  charged  with  certain  obligations 
BitjafMM-  reciprocal  to  the  privileges  and  franchisesgranted, 
DHT  ■«■•  jj^  cannot  shift  the  responsibility  from  itself  by  cm- 
ploying  a  contractor  to  do  the  work  for  it."  This 
IS  veryj?eneral,  and  we  do  not  know  that  we  fully 
comprehend  it.  u  it  means  that  a  railroad  corporation,  oo 
account  of  the  large  powers  generally  grantM  to  them,— 
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eminent  domain,  etc., — cannot  be  allowed  to  construct  their 
track,  etc.,  through  an  independent  contractor  but  must  do 
such  work  through  their  own  servants  and  employes,  we 
have  only  to  say  that  we  have  found  no  authority  lor  such  a 
position.  On  tne  contrary,  numerous  cases  from  different 
states,  many  of  them  cited  m  the  argument  here,  have  reached 
the  courts,  where  the  right  to  have  such  work  done  by  in- 
dependent contractors  was  distinctly  recognized ;  said  cases 
turning  upon  the  question  whether,  in  fact,  the  relation  of  in- 
dependent contractor  existed.  If  it  means  that  where  certain 
obligations  exist,  growing  out  of  the  privileges  and  franchises 
granted  to  the  corporation,  which  would  be  inconsistent  with 
the  right  of  the  company  to  employ  an  independent  contract- 
or to  meet  said  obligations,  from  public  policy  or  otherwise, 
then  the  principle  may  be  conceded  ;  but  the  propriety  of  its 
application  must  be  shown.  No  obligation  01  the  defendant 
has  been  pointed  out  here  inconsistent  with  having  its  road 
graded  by  an  independent  contractor. 

The  second  exception  claimed  to  the  general  rule  above  is 
"that  the  employer  is  liable  where  he  does  not  release  the 
entire  charge  of  the  work  to  the  contractor,  but  g^^^^^ 
retains  supervision  of  its  construction."  This  is  ,rt^f" 
nothing  more  than  saying  that,  where  the  contract- 
or is  not  an  independent  contractor,  but  is  under  the  control 
of  his  employer,  the  employer  is  liable.  In  other  words,  in- 
stead of  its  beingan  exception  to  the  admitted  doctrine  above, 
it  seems  to  be  nothing  more  than  stating  it  in  different  phra- 
seology ;  or,  rather,  while  recognizing  the  doctrine,  it  states 
a  certain  condition  where  the  employe  would  not  be  an  in- 
dependent contractor,  to-wit,  where  the  employer  had  not 
refeased  the  entire  charge  of  the  work  to  him,  etc.  In  New 
Orleans,  M.  &  C.  R.  Co.  v.  Manning,  15  Wall.  (U.  S.),  649, 
this  matter  is  fully  discussed,  both  in  the  opinion  by  Mr.  Jus- 
tice Hunt,  and  in  a  note  attached  ;  and,  withoutincumbering 
thisopinion  with  a  discussion  of  the  character  of  the  control 
reserved,  which  will  hold  the  employer  responsible,  we  may 
say  that  no  such  control  was  reserved  here.  See  the  case  of 
New  Orleans,  M.  &  C.  R.  Co.,  v.  Manning,  supra,  the  numer- 
ous cases  there  cited  in  the  opinion,  and  the  notes.  The  re- 
served control,  to  have  that  effect,  must  be  both  general  and 
special,  and  not  only  as  to  what  work  shall  be  done,  but  also 
how  it  shall  be  done.  See  Hughes  v.  Cincinnati  &  S,  R.  Co., 
15  Am.  &  Eng.  R.  Cas<  loi,  and  notes  attached.  See,  also, 
Lesher  v.  Wabash  Nav.  Co.,  56  Am.  Dec.  405 ;  Bailey  v. 
Mayor,  etc.,  of  New  York,  38  Am.  Dec.  66g ;  Hilliard  v.  R.ich- 
ardson,  63  Am,  Dec.  743,  and  the  notes.  Nice  shades  exist, 
and  many  of  the  cases  are  hard  to  reconcile  ;  but  all  seem 
19  A.  &  G.  R.  Cu.— 33 
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to  recognize  the  common  rule  that  liability  is  to  be  deter- 
mined upon  the  fact  whether  the  party  doing  the  work. is 
an  independent  contractor  or  an  agent  and  servant  of  the 
company,  which  must  be  ascertained  from  the  facts  of  each 
case. 

Thus  far  the  case  has  been  discussed  under  the  supposition 
that  the  action  below  was  brought  under  section  1511  of  the 
General  Statutes,  which,  as  we-have  held,  would  make  the 
corporation  liable  under  the  facts  therein  specified,  without 
regard  to  the  fact  of  negligence.  The  complaints,  however, 
allege  negligence  on  the  part  of  the  defendant,  and,  if  that  is 
relied  on  as  the  gist  of  the  actions,  then  we  think  his  honor 
was  in  error  in  taking  the  cases  from  the  jury,  and  in  holding 
that  the  company  was  liable  in  both  of  them.  The  existence 
of  negligence  is  a  question  of  fact,  and  is  for  the  jury. 

We  think  the  objections  made  to  the  testimony  of  Page 
and  Bethea  should  have  been  sustained  on  the  ground  of 
hearsay.  The  other  exceptions  seem  to  be  immaterial,  and 
need  not  be  considered.  It  is  the  judgment  of  this  court  that 
the  judgment  of  the  circuit  court  be  reversed,  and  that  the  ' 
case  be  remanded. 

McIVER  and  McGowAN,  JJ.,  concur. 

Liability  for  Firat  Cauwd  by  Contraetora.^The  railroad  company  is  not 
liable  for  fires  caused  by  the  neglu;ence  of  an  independent  contractor  en* 
ga^d  in  constructing  the  road.  (Sllahan  v.  Burlington  &  Mo.  Riv,  R,  Co. 
33  Iowa  563 ;  Eaton  v.  European  &  N.  A.  R.  Co.,  59  Me.  520  \  Gillison  v. 
North  Grey  R.  Co..  33  U.  C.  Q.  B.  128,  35  /A. 475-  The  fart  that  the  brash 
was  to  Ik  burned  as  the  engineer  in  charge  of  the  work  might  direct,  does 
not  render  the  comt^ny  liaole  for  negligence  in  burning  it.  Callahan  v. 
Burlington  &  Mo.  Riv.  R.  Co.,  23  Iowa  562.  See,  also,  Gillson  -v.  North 
■  Grey  It.  Co..  33  U.  C,  Q.  B.  ia8, 35  /*.  475.  But  it  would  appear  th?t  if 
the  burning  of  the  brush  was  an  act  necessarily  dangerous  to  the  plaintiff's 
property,  and  that  the  burning  was  done  pursuant  to  the  en^neer's  orders, 
the  company  is  liable.  Callahan  v.  Burlington  &  Mo.  Riv.  R.  Co.,  23  Iowa 
562,  366. 

Who  are  Indapandant  Contr&ctoni — See'Miller  v.  Minnesota  &  N.  W.  R. 
Co.  (Iowa).  38  Am.  S  Eng.  R.  Cas,  234 ;  St.  Louis,  F.  S.  &  W.  R.  Co.  v. 
Willis  (Kan.),  33  lb.  397 ;  Wabash,  St.  L.  S  P.  R.  Co.  v.  Farver  (Ind.),  31 
lb.  1 34 ;  Hitte  v.  Republican  Val.  R.  Co,  (Neb.),  29  /*.  586,  and  .note.  589 : 
note,  24  lb.  459 ;  Edmundson  -v.  Pittsburgh.  M.  &  V.  R.  Co.,  23  ib.  423 ; 
Burton  -v.  Galveston,  H.  &  S.  A.  R.  Co.  (Tex.),  ai  /*.  218 ;  New  Orleans  &  ' 
N.  E.  R.  Co.  V.  Reese  (Miss.).  18  Ib.  1 10 ;  Hughes  v.  Cincinnati  &  S.  R. 
Co.  (Ohio),  15  Ib.  100,  and  note,  no;  Solomon  R.  Co.  v.  Jones.  (Kan.>,  15 
Ib.  201 ;  Speed  v.  Atlantic  &  Pac.  R.  Co.  {Mo.J,  2  Ib.  77. 
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Georgia  Railroad  &  Banking  Co. 


{Georgia  Supreme  Court,  July  31,  1889.) 

InJuriM to  Employe! — "Machinerj"— HammarOparatad  bjHmnd.— A  ham- 
mer operated  by  hand  is  not  machinery  within  the  meaning  of  a  statute 
which  declares  that  a  railroad  company  shall  be  liable  (or  damage  done  to 
persons,  etc..  "by  the  running  oE  the  locomotives  or  cars  or  other  machin- 
ery of  such  companv,"  except  it  show  that  reasonable  care  and  diligence 
have  been  employea  in  the  use  thereof. 

Same — Defective  Appliances — Llabllitj  of  Employari — Where  an  employe 
is  injured  by  the  breaking  of  a  hammer  supplied  to  him,  the  company  is 
not  liable,  except  the  defert  was  of  such  a  nature  that  it  might  have  been 
discovered  by  the  company  by  theexercise  of  ordinary  care,  and  the  fact 
that  other  hammers  supplied  and  used  for  the  same  purpose  about  the 
same  time  also  broke,  is  not  sufficient  to  estaklish  negligence  on  the  pan 
of  the  company. 

Error  from  Superior  Court,  Rockdale  Country. 
J.  B.  Gumming,  A.  C.  McCalla,  and  Bryan  Cummtng  for  plaint- 
ifE  in  error. 

J.  N.  Glenn  and  A.  M.  Speer  for  defendant  in  error. 

Simmons,  J. — Nelms  brought  his  action  against  the  Geor. 
gia  Railroad  &  Banking  Company  for  damages,  in  which  he 
alleged,  in  substance,  that  he  was  employed  by  said 
company  to  assist  it  in  changing  the  gauge  of  its  '^*"  "* 
track,  and  that  the  company  furnished  him  and  other  < 
ployes  with  certain  tools  and  implements  with  which  to  take 
up  the  iron  rails  and  refasten  tnem  to  the  cross-ties;  that 
hammers  of  certain  shapes,  weights,  purity  oi  steel,  and  of 
the  proper  temper  were  required  in  order  that  such  work 
should  be  done  with  safety  and  dispatch  ;  that  the  petitioner 
was  furnished  with  a  hammer  to  drive  spikes ;  that  he  be- 
lieved he  had  been  furnished  with  one  of  the  proper  temper, 
etc.;  and  that,  knowing  nothing  to  the  contrary,  he  entered 
upon  such  work  under  the  direction  and  control  of  said  com- 
pany's officers,  and  white  so  engaged  in  drawing  spikes  for 
said  company  he  was  hurt,  wounded,  and  maimed  by  the 
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breaking  of  the  hammer  so  furnished  him,  said  breaking  caus- 
ing pieces  thereof  to  fly  off  with  great  force  and  violence,  a 
piece  striking  the  knee  joint  of  the  petitioner,  which  pene- 
trated and  entered  into  said  knee-jomt,  causing  great  pain, 
suffering,  etc.,  and  permanently  mjuring  said  knee,  and  a 
piece  also  striking  him  near  the  eye,  imbedding  itself  deep  in 
the  flesh  near  the  eyeball,  which  also  gave  him  great  pain 
and  uneasiness,  and  endangered  the  loss  of  the  sight  of  said 
eye,  by  reason  whereof  he  was  damaged,  etc.  C5n  the  trial 
oi  the  case  the  jury  returned  a  verdict  of  {2,000 ;  a  motioo 
was  made  for  a  new  trial,  which  was  overruled,  and  the  de- 
fendant excepted. 

The  only  ground  of  the  motion  for  a  new  trial  which  it  is 
necessary  to  notice  is  the  ground  that  the  verdict  was  con- 
trary to  law  and  to  the  evidence.  The  evidence,  as  shown  in 
the  record,  is,  in  substance,  as  follows  :  That  the  plaintiff  was 
^^  employed  by  the  company  to  assist  in  cnanging  the 

"*■  gauge  of  the  railroad;  that  he  worked  under  Brooks, 
who  was  the  boss  of  the  hands  ;  that  Brooks  put  him  to  work 
with  a  hammer  to  drive  spikes,  directing  him  to  drive  up  the 
spikes  where  they  were  bent  under  the  iron,  and  that  he  in- 
structed him,  where  he  found  a  spike  that  was  not  down  and 
was  bent,  to  turn  the  small  face  of  the  hammer  down,  and 

Eut  it  on  the  head  of  the  spike  and  drive  it  up.  Thus  the 
and  with  whom  he  was  working-  driving  spikes  used  his 
hammer  as  a  punch,  putting  its  small  face  on  the  head  of  the 
spike,  while  the  plaintiff  with  his  hammer  struck  the  upturned 
large  face  of  the  hammer  which  was  held  on  the  spike,  and 
the  spike  was  in  this  way  driven  up.  In  doing  this  a  piece  of 
his  hammer  burst  off,  a  part  of  it  striking  him  on  the  knee, 
and  another  piece  on  the  right  eye.  AH  the  other  hands 
used  their  hammers  in  the  same  way.  He  was  hurt  about 
9  o'clock  in  the  morning,  having  commenced  work  about  5 
o'clock.  Other  hammers  broke  besides  his,  but  he  did  not 
know  whether  any  broke  before  he  was  hurt  or  not.  His 
hammer  was  a  new  one,  and  some  of  the  others  might  have 
been  old  ones.  He  never  had  seen  any  hammers  break  be- 
fore that  time.  He  had  worked  on  other  railroads  before, 
and  had  done  this  kind  of  work.  He  did  not  examine  the 
hammer  "any  more  than  just  going  to  take  up  a  tool  to  work 
with."  He  aid  not  see  anything  the  matter  with  it.  Two  of 
the  railroad  hands  who  were  at  work  on  the  same  day,  and 
at  the  same  place  with  the  plaintiff,  testified  for  him.  One  of 
them  testified  as  to  pieces  flying  off  of  the  hammer.  He  said 
they  "got  to  flying  like  thunder.  They  were  flying  with 
force.  They  coulJ  hear  them  whistling. '  That  Brookstold 
them  to  "work  up."    Most  of.the  hammers  burst,  their  faces 
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split  or  shelled  off.  Some  of  them  were  old  and  some  of 
tnem  new  hammers ;  nearly  all  of  them  broke.  They  bat- 
tered on  them  "a  right  smart  while"  before  they  commenced 
bursting.  The  hammers  looked  to  be  all  right  when  they 
picked  them  up,  and  looked  to  be  first-class  hammers,  and 
"they"  said  they  were  first-class.  The  other  witness  testified 
^s  to  several  of  the  hammers  breaking.  He  said  he  thought 
his  was  the  first  to  break ;  that  he  could  not  hit  the  spikes 
with  his  hammer,  and  he  got  a  new  hammer  out  of  the  car 
which  did  not  break ;  that  he  paid  no  attention  to  the  ham- 
mers to  see  whether  they  were  breaking  or  not ;  that  if  two 
pieces  of  steel  struck  together,  and  they  were  very  hard, 
they  were  likely  to  break. 

This  case  seems  to  have  been  tried-  under  §  3033  of  the 
Code,  which  declares  that  "a  railroad  company  shall  be  liable 
for  any  damage  done  to  persons,  stock,  or  other 
property  by  the  running  of  the  locomotives  or  cars  H»wrii 
or  other  machinery  of  such  company,  or  for  dam-  ""*  „ 
age  done  by  any  person  in  the  employment  and 
service  of  such  company,  unless  the  company  shall  make  it 
appear  that  their  agents  have  exercised  all  ordinary  and  rea- 
sonable care  and  diligence ;  the  presumption  in  air  cases  be- 
ing against  the  company."  The  judge  charged  the  jury,  io 
substance,  that  when  the  injury  was  shown  the  presumption 
was  against  the  railroad.  The  declaration  alleges,  and  the 
■evidence  shows,  that  the  injury  sustained  was  caused  by  the 
breaking  of  a  hammer  in  the  hands  of  the  plaintiff.  We  do 
not  think  that  a  hammer  thus  used  comes  under  the  terra 
"machinery"  used  in  the  above  section.  The  supreme  court 
of  Alabama,  in  the  case  of  Georgia  Pac.  R.  Co.  v.  Brooks 
(Ala.),  4  So.  Rep.  289  in  discussing  the  statute  of  that  state, 
somewhat  similar  to  our  statute,  says  :  "A  hammer  is  a  tool 
or  instrument  ordinarily  used  by  one  man  in  the  performance 
of  manual  labor.  It  may  be  made  an  essential  part  of  ma- 
chinery when  it  is  intended  to  be  and  is  operated  by  means 
thereof,  but  when  disconnected  from  any  other  mechanical 
Appliances,  and  operated  singly  by  muscular  strength  directly 
applied,  such  tool  or  instrument  is  not  machinery  in  its  most 
comprehensive  signification,  or  in  the  meaning  of  the  statute." 

The  plaintiff,  not  being  injured  in  any  of  the  ways  pointed 
out  in  the  above  section,  either  by  the  running  of  the  cars  or 
machinery,  or  by  any  other  employe  of  the  com- 
pany, there  was  no  presumption  in  his  favor  or  ^'^^^^^ 
against  the  railroad  company   as  set  forth  in  the  guM. 
above  section.    This  case,  therefore,  is  not  gov- 
erned by  that  section,  but  falls  under  the  general  law  of  mas- 
ter and  servant.     Under  that  law  the  burden  was  upon  the 
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piaintift  to  show  negligence  on  the  part  of  the  defendant  in 
supplying  him  with  a  defective  hammer.  Before  he  can  re- 
cover, under  the  facts  disclosed  by  this  record,  he  must  show 
that  the  hammer  was  defective,  and  that  the  company  knew 
it,  or  could  have  a!scertained  it  by  the  exercise  of  ordinary 
care  and  diligence.  The  mere  fact  that  the  hammer  was  de- 
fective, and  that  other  hammers  were  defective,  and  that  the 
injury  resulted  therefrom,  is  not  sufficient  to  authorize  the 
jury  to  infer  negligence  on  the  part  of  the  company  in  the 
purchase  or  selection  of  these  hammers.  Wood,  in  nis  Law 
of  Master  and  Servant,  §  368,  says:  "From  the  mere  fact. that 
an  injury  results  to  a  servant  from  a  latent  defect  in  machin- 
ery or  appliances  of  the  business,  no  presumption  of  negli- 
gence on  the  master's  part  is  raised.  There  must  be  evidence 
of  negligence  connecting  him  with  the  injury.  The  fact  that 
machmery  has  been  previously  protected,  or  that  subsequent 
to  the  injury  guards  were  provided  for  it,  is  not  evidence 
from  which  negligence  may  be  inferred.  The  mere  fact  that 
the  machinery  proves  defective,  and  that  an  injury  results 
therefrom,  does  not  fix  the  master's  liability.  Prima  facie,  it 
is  presumed  that  the  master  has  discharged  his  duty  to  the 
servant,  and  that  he  was  not  at  fault.  Therefore  the  servant 
must  overcome  this  presumption  by  proof  of  fault  on  the 
master's  part,  either  by  showing  that  he  knew  or  ought  tO' 
have  known  of  the  defects.  *  »  *  The  burden  of  proving 
negligence  upon  the  part  of  the  master  is  upon  the  servant,  ana 
he  IS  Dound  to  show  that  the  injury  arose  from  defects  known 
to  the  master,  or  which  he  would  have  known  by  the  exercise- 
of  ordinary  care,  or  that  he  has  failed  to  observe  precautions 
essential  to  the  protection  of  the  servants,  whicTi  oixHnary 
prudence  would  have  suggested."  The  same  work  (§  382). 
says :  ■  "The  servant  seeking  to  recover  for  an  injury  takes  the 
burden  upon  himself  of  establishing  negligence  on  the  part 
of  the  master,  and  due  care  on  his  own  part,  and  he  is  met 
by  two  presumptions,  both  of  which  he  must  overcome  in 
order  to  entitle  him  to  a  recovery  :  First,  that  the  master  has- 
discharged  his  dut^  to  him  by  providing  suitable  instrumen- 
talities Tor  the  business,  and  in  keeping  them  in  condition,  arid- 
this  involves  proof  of  something  more  than  the  mere  fact  that 
the  injury  resulted  from  a  defect  in  the  machinery.  It  im- 
poses upon  him  the  burden  of  showing  that  the  master  had 
notice  of  the  defect,  or  that,  in  the  exercise  of  that  ordinary 
care  which  he  is  bound  to  observe,  he  would  have  known  of 
it  When  this  is  established,  he  is  met  by  another  presump- 
tion, the  force  of  which  must  be  overcome  by  him,  and  that 
is  that  he  assumed  all  the  usual  and  ordinary  hazards  of  the 
business."     Mr.  Thompson,  in  his   work  on  Negligence,  p. 
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1053,  §48,  uses  the  following  language:  "In  an  action  by  an 
employe  against  his  employer  for  injuries  sustained  by  the 
former  in  the  course  of  his  employment  from  defective  ap- 
pliances, the  presumption  is  that  the  appliances  were  not 
aelective ;  and  when  it  is  shown  that  they  were,  then  there 
is  a  further  presumption  that  the  employer  had  no  notice  or 
knowledge  of  this  fact,  and  was  not  negligently  ignorant  of 
it"     See  also  Pierce,  R.  382. 

Applying  these  rules  to  the  evidence,  we  do  not  think  that 
the  plamlin  was  entitled  to  recover.  There  was  no  evidence 
in  the  record  going  to  show  any  negligence  what- 
ever on  the  part  of  the  company  or  its  officers,  un-  H«sii«*»e»of 
less  it  could  be  inferred  from  the  fact  that  other  ^J^J^*"** 
hammers  broke  the  same  day;  and,  as  we  have  seen 
from  the  above  extracts,  that  is  not  sufficient  proof  of  negli- 
gence. On  the  contrary,  there  is  evidence  to  show  that,  as 
iZT  as  could  be  ascertained  from  an  examination  of  thp  ham- 
mers, they  are  first  class.  Other  witnesses  said  that  they 
looked  as  if  they  were  first  class,  and  that  "they"  (meaning, 
we  suppose,  the  officers  of  the  company)  said  they  were  first 
class,  we  cannot  hold — for  in  our  opinion  it  is  not  the  law 
— that  an  employer  is  liable  to  a  servant  when  he  furnishes 
him  with  an  axe,  a  wagon,  a  saw,  a  hammer,  or  any  other 
tool  which  appears  to  be  first  class,  and  which  subsequently, 
by  some  latent  defect,  breaks  and  injures  the  servant.  If  such 
were  the  law,  every  farmer,  contractor,  or  other  employer 
would  be  liable  to  his  employe  when  he  furnished  him  tools 
and  they  broke  and  injured  him  on  account  of  some  latent 
defect  which  could  not  be  ascertained  by  the  exercise  of  or- 
dinary care.  For  these  reasons  we  hold  that  this  verdict  was 
contrary  to  law  and  to  the  evidence,  and  that  the  trial  judge 
erred  in  refusing  to  grant  a  new  trial  upon  this  ground.  See, 
also,  Reid  v.  CentralR.  &  B.  Co.  (Ga.),  (last  term,)  8  S.  E. 
Rep.  629,     Judgment  reversed. 

InJuriMto  8«ctlon-handi  from  Defective  Hamman. — See  Southern  Kans. 
R.  Co,  V.  Crocker,  38  Am.  &  Eng.  R.  Cas.  203 ;  note.  33  /6. 354. ;  East  Ten- 
nessee, V.  &.  G.  R.  Co.  V.  DufGeld  (Tenn,).  iS/d.  3;  ;  Little  Rock  &  F.  S. 
R.  Co.  w.  Duffey  (Ark.),  4  /*.  637. 


DiQiiizectv  Google 


360  DEAN    V.    ST.    PAUL    UNION    DEPOT    CO. 


St.  Paul  Union  Depot  Co.  , 

{Minnesota  Supreme  Cmrt,  Aug.  5,  1889.) 

Dopot  Company — Parmitting  Vicious  Parson  to  Remain  on  PremltM — 8or- 
vant  of  Tenant — Li  ability.— From  the  complaint  herein,  and  a  stipulation 
by  consent  considered  with  it,  it  appears  that  the  defendant  corporation  is 
organiied  for  the  express  purpose  of  furnishing  depot  and  station-house 
accoiumodations  at  the  city  ot  St.  Paul  for  the  use  01  such  rallvray  corpora- 
tions as  enter  into  contract  with  it  1  that  it  leases  a  room  in  its  depot  build- 
ing to  a  tenant,  who  therein  carries  on  the  business  of  storing  for  hire  the 
parcels  and  light  ba^age  of  travelers  ;  that  plaintiff  arrived  at  said  depot 
by  rail,  and  as  a  passenger,  and  proceeded  to  said  room  for  the  purpose  of 
temporarily  storing  his  valise,  and  was  there  willftilly  and  maliciously  as- 
saulted and  beaten  by  an  employe  of  defendant's  tenant.  It  is  further 
charged  that  this  employe  wa^  a  man  of  savage  and  vicious  propensities, 
who  nad  frequently,  during  the  six  years  of  his  employment  there,  attacked 
and  beaten  persons  lawfully  upon  the  premises,  and  that  all  of  this  was  well 
known  to  the  defendant  corporation  on  the  day  of  the  attack  upon  the 
plaintiff,  Held,  that  the  complaint,  in  connection  with  the  stipulation, 
states  a  good  cause  of  aaion. 

Appeal  from  District  Court,  Ramsey  County. 

Action  by  Charles  D.  Dean  against  the  St.  Paul  Union 
Depot  Company  for  damages  for  personal  injuries. 

Davis,  Ketlog  &  Severance  for  appellant. 

John  O'Brien,  I.  V.  D.  Heard,  and  Cole,  Bramkall  &  Morris, 
for  respondent. 

Collins,  J. — The  plaintiff  appeals  from  an  order  sustaining 
defendant's  demurrer  to  the  complaint,  on  the  ground  that  it 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  action. 
P^^^  From  said  complaint,  and  a  stipulation  as  to  certain 

facts  made  by  the  parties,  and  bj'  agreement  con- 
sidered as  if  the  facts  therein  stated  had  been  a  part  of  the 
pleading  demurred  to,  it  appears  that  the  defendant  is  a  do- 
mestic corporation,  organized  for  and  engaged  in  the  business 
of  furnishing  and  conducting  a  Union  depot  and  station-house 
in  the  city  of  St.  Paul,  in  which  several  lines  of  railway  de- 
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liver  and  receive  passengers  by  virtue  of  their  contracts  with 
defendant;  that  on  May  17,  1888,  plaintiff  reached  said  depot 
as  a  passenger  upon  one  of  the  said  roads,  and,  with  the  in- 
tention of  pursuing  his  journey  to  a  point  beyond  by  another 
road,  entered  the  station-house,  approached  the  parcel  room 
therein,  leased  by  defendant  to  a  tenant  who  operated  and 
controlled  it,  for  the  purpose  of  checking  his  valise,  and  was 
there  maliciously  attacked  and  beaten  by  the  man  in  charge, 
who  was  in  fact  the  employe  of  defendant's  tenant.  The  com- 
plaint further  alleges  that  this  employe  was  of  vicious  tem- 
per, of  bad  character,  and  had  frequently,  in  a  willful  and 
malicious  manner,  assulted  and  beaten  people  lawfully  upon 
the  premises  during  the  six  years  he  had  been  employed  in 
said  parcel  room,  afl  of  which  was  well  known  to  defendant 
on  the  day  of  the  attack  upon  plaintiff. 

In  support  of  its  demurrer  the  defendant  corporation  con- 
tends— First,  that  it  owed  no  duty  whatever  to  the  plaintiff, 
because  no  contractual  relation  existed  between  the  parties  ;  • 
that  therefore  he  must  look  to  the  railway  company  whose 
passenger  he  was,  or  had  been,  for  compensation  for  his  in- 
juries ;  second,  if  it  should  be  held  that  the  duties  imposed  by 
railway  companies  towards  their  arriving  and  departing  pas- 
sengers have  been  assumed  by  the  defendant,  it  is  not  respon- 
sible in  this  case,  because  the  alleged  assault  was  not  com- 
mitted by  one  of  its  servants  or  employes,  but  by  the  employe 
of  a  tenant  who  was  engaged  in  an  independent  business, 
wholly  disconnected  from  that  of  a  common  carrier  of  pas- 
sengers, and  conducted  solely  for  the  accommodation  and 
convenience  of  those  who  chose  to  patronize  the  room, 
and  pay  for  the  privilege  of  having  their  parcels  temporarily 
taken  care  of ;  finally,  if  these  positions  prove  untenable,  it  is 
argued  that  the  assault  of  the  employe  was  for  purposes  of  his 
own,  outside  of  his  occupation,  in  disregard  01  the  object  for 
which  he  was  employed,  not  committed  in  execution  of  it, 
and  therefore  in  no  event  can  the  defendant  be  held  respon- 
sible. 

It  has  been  announced  by  this  court  in  Ahlbeck  v.  St.  Paul, 
M.  &  M.  R.  Co.  (Minn.),  40  N.  W.  Rep.  364,  that  in  respect  to 
the  handling  and  care  of  baggage  the  relation  be- 
tween the  defendant  corporation  and  the  carriers  i>rtT»'*»' 
who  use  its  depot  is  that  of  principal  and  agent ;  ^^^^"^1. 
but  under  the  allegations  of  the  complaint  now  be- 
fore us,  it  is  not  essential  to  determme  the  precise  relations 
exfsting  between  the  defendant,  (organized  for  the  special 
purpose,  and   under  contract,  to  furnish  to  certain  railway 
corporations   proper  and  adequate  depot  and  station-house 
accommodations  tor  those  who  are  entitled  to  use  the  same,) 


sfl  by  Google 


362  DEAN   V.   ST.   PAUL   UNION   DEPOT  CO. 

and  the  plaintiff  who,  arriving  upon  the  train  of  one  ol  these 
carriers,  remained  its  passenger  until  he'  had  an  opportunity 
by  safe  and  convenient  means,  to  leave  the  cars,  the  railway, 
and  the  station-house.     Warren  v.  Fitchburg  R.  Co.,  8  Allen 

'  (Mass.),  227,  Nor  is  it  necessary  to  pass  upon  the  contention 
of  the  defendant  that,  whatever  duty  it  owed  the  plaintiff  as- 
a  passenger,  it  cannot  be  held  liable  for  the  willful  act  of  the 
servant  and  employe  of  one  who  had  leased  a  room  in  its 
depot  building  for  the  purpose  of  carrying  on  an  independent 
business,  not  required  of  the  carrier  of  passengers  and  coo- 
ducted  by  a  tenant  solely  for  the  convenience  of  the  traveling 
public.  Nor,  as  we  regard  the  pleading,  need  we  consider 
the  final  position  assumed  by  defendant,  that  the  master  is 
not  responsible  for  the  willful  acts  of  his  servant,  performed 
outside  of  his  employment,  not  in  execution  of  it,  and  for 
purposes  of  his  own,  although  the  subject  has  been  referred 
to  in  McCord  v.  Western  L^ion  Tel.  Co.  (Minn.),  25  Am.  & 

-  Eng.  Corp.  Cas.  578,  in  which  is  mentioned,  approvingly,  the 
case  of  Stewart  v.  Brooklyn  &  C.  T.  R.  Co.,  90  N.  Y.  588,  12 
Am.  &  Eng.  R.  Cas,  127;  whereby  Isaacs  v.  Third  Avenue 
R.  Co.,  47  N.  Y.  122,  relied  upon  tne  respondent,  was,  in  ef- 
fect, overruled. 

This  complaint,  considered  in  connection  with  the  stipula- 
tion, charges  that  the  defendant  knowingly  and  advisedly 
permitted  its  tenant  to  keep  in  his  employ  for  more 
lUswiBgri-  than  six  years,  in  its  depot  building,  into  which  it 
^■*TU**"  encouraged  people  to  come,  and  was  under  contract 
MpmBiMT  to  admit  the  plaintiff  as  an  arriving  passenger,  a 
man  of  savage  and  vicious  propensities,  ana  who- 
had,  during  said  period  of  six  years,  frequently  assaulted  and 
beaten  persons  lawfully  upon  said  premises,  and  who,  upon 
the  da}'  named,  attacked  and  beat  the  plaintiff  without  provo- 
cation. Whatever  obligation  otherwise,  by  virtue  of  its  con- 
tract with  the  carrier,  rested  upon  the  defendant  as  to  the 
plaintiff,  it  is  manifest  that  it  was  bound  to  use  ordinary  care 
and  diligence  to  keep  its  premises  in  a  safe  condition  for  those 
who  legitimately  came  there.  It  had  no  more  right,  therefore, 
to  knowingly  and  advisedly  employ,  or  allow  to  be  employed, 
in  its  depot  building,  a  dangerous  and  vicious  man,  than  it 
would  have  to  keep  and  harbor  a  dangerous  and  savage  dog 
or  other  animal,  or  to  permit  a  pitfall  or  trap  into  which  a 
passenger  might  step  as  he  was  passing  to  or  from  his  train. 
Order  reversed. 

Liability  of  Company  for  Atuuh  by  Inune.Agant. — In  Christian  v.  Colum- 
bus &  R.  R.  Co.  (Ga.).  38  Am.  &  Eng.  R.  Cas.  261,  the  court  held,  upon 
the  same  principle  as  that  apphed  in  the  principal  case,  that  a  railroad 
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cotnpsMy  which  employs  an  insane  station  agent,  with  knowledge  of  his 
insanity,  is  responsible  for  inturies  inflicted  by  him  upon  persons  who- 
come  in  contact  with  him  in  tite  course  of  the  company's  busmess. 


Newport  News  &  Mississippi  Valley  Co. 
{Supreme  Ctmrt  of  Appeals  of  West  Virginia,  September  16,  1889.) 

Foreign  Corporation — Vanue  of  Aotlonp — A  foreign  corporation  doing^ 
business  in  this  state,  havjng  no  principal  ofUce  or  president  or  other  chief 
officer  resident  therein,  may  be  sued  in  any  county  wherein  it  does  busi- 
ness, where  the  cause  of  action  arose  out  of  this  state,  if  process  can  be  le- 
gally served  in  such  county. 

Injuri«i  to  ServkRt— Contributory  NeEllBenco—Wllifully  Encountering:  Dan- 
g0r> — If  an  employe  willfully  encounters  dangers  which  are  known  to  him, 
or  are  notorious  or  apparent,  the  employer  is  not  responsible  for  an  injury 
occasioned  thereby. 

Same—Defective  Appliances — Liability  of  Employer. — If  a  master  is  guilty 
Qf  negligence  in  failing  to  procure  suitable  appliances  and  machinery  for 
carrymg  on  his  business,  and  injuries  result  tnerefrom  to  his  servant,  he  - 
must  respond  in  damages. 

Same — Defective  Appliances — Burden  of  Proof. — In  an  action  by  the  ser- 
vant against  the  master  for  injury  from  defective  machinery  or  appliances, 
the  burden  is  on  the  servant  to  show  that  the  same  was  detective. 

Same — Defective  Applianoei — Knowledge  of  Defect. — A  servant  cannot 
recover  for  an  injury  to  him  from  such  defective  machinery  or  appliances 
unless  the  master  knew,  or  ought  to  have  known,  of  the  defect,  and  the 
servant  was  ignorant  of  such  defect  or  had  not  equal  means  of  knowledge. 

Simms  &  Ettslow  for  plaintiff  in  error. 
Gibson  &  Michie  for  defendant  in  error. 

Brannon,  J. — Writ  of  error  to  a  judgment  of  the  circuit 
court  of  CabeJI  county  for  $350  in  favor  of  Charles  H.  Hum- 
phreys, in  an  action  of  trespass  on  the  case  brought 
by  him  against  the  Newport  News  &  M,  V.  Com-     "*«•*•*' 
pany.     Trie  declaration  alleged  that  the  defendant  was  a  cor- 

E oration  under  the  laws  of  the  state  of  Connecticut,  doing 
usiness  in  the  states  of  Kentucky  and  West  Virginia ;  that 
the  defendant  leased  and  operated  a  railroad  called  the  "Eliza- 
bethtown,  Lexington  &  Big  Sandy  Railroad,"  extending  from 
Catlettsburg,  in  Kentucky,  to  Lexington,  in  Kentucky;  that 
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Iriaintiff  was  in  the  service  of  said  defendant  as  fireman  on  a 
ocomotive,  and  that  it  became  and  was  the  duty  of  defend- 
ant to  use  all  due,  reasonable,  and  proper  means,  care,  and 
diligence,  to  avoid  accidents,  dangers,  and  injuries  to  plaintiff 
while  in  such  service  as  fireman,  yet  that  the  defendant,  not 
regarding  its  duty  in  that  behalf,  did  not  use  due  and  reason- ' 
able  diligence  and  care,  nor  any  means,  care,  and  diligence 
to  avoid  accidents,  dangers,  and  injuries  to  plaintiS,  while  io 
such  service,  but  wrongfully,  willfully,  negligently,  and  know- 
ingly failed,  neglected,  and  refused  to  provide  and  keep  in 
good  order  and  repair  a  water-tank  at  a  station  called  "  Leon," 
in  said  state  of  Kentucky,  on  said  railroad,  from  which  tank 
it  was  the  duty  of  the  plaintiff  to  water  the  locomotive;  that 
by  reason  thereof,  on  lOth  December,  1886,  while  watering  the 
locomotive,  without  negligence,  and  ignorant  of  the  defect  of 
the  tank,  the  spout  thereof  oroke  and  threw  him  to  the  ground, 
wounding  him.  The  defendant  filed  a  plea  in  abatement, 
which,  on  demurrer,  was  rejected.  It  demurred  to  the  dec- 
laration, and  its  demurrer  was  overruled.  It  pleaded  not 
guilty,  and,  upon  the  trial  by  a  jury,  the  defendant  moved  the 
court  to  exclude  plaintiff's  evidence,  but  the  court  refused  to 
do  so,  and  it  demurred  to  the  evidence,  and  that  demurrer 
was  overruled,  and  the  defendant  moved  the  court  to  set 
aside  the  verdict  and  grant  it  a  new  trial,  because  the  ver- 
dict was  contrary  to  the  law  and  evidence,  and  the  damages 
excessive,  which  the  court  refused  to  do.  The  defendant  ex- 
cepted to  such  rulings. 

A  question  arises  on  the  plea  in  abatement  whether  a  for- 
eign corporation  can  be  sued  in  this  state  for  injury  upon  A 
railroad  operated  by  it  in  another  state  without  at- 
jarMistiM  tachment  on  property.  At  common  law  a  personal 
J^J^*""  action  can  be  maintained  in  this  state  against  a  non- 
resident natural  person  in  any  county  where  he  can 
be  personally  served  with  process.  Manany  v.  Kephart,  1 5  W. 
Va, 620 ;  Vinalz/.  Core,  i8\V.Va.i9;  Beirne ti.  Rosser,  26 Grat. 
(Va.)  538;  I  Rob.  Pr.  316, 353.  But  it  is  said  in  Bank  v.  Bank, 
I  Rob.  (Va.)  573,  this  cannot  be  predicated  of  a  corporation, 
for,  by  the  common  law  unaided  by  statute,  a  foreign  corpo- 
ration cannot  be  sued,  because  by  that  law  process  against  it 
must  be  served  on  its  head,  within  the  jurisdiction  where  this 
artificial  body  exists.  Per  Allen,  J.,  Railroad  Co.  v.  Galla- 
hue,  12  Grat.  (Va.)  660,  A  corporation  has  its  Aa^i'/a/ or  dom- 
icile, and  must  dwell,  in  the  state  of  its  creation,  and  cannot 
migrate  to  another  sovereignty,  though  it  may  do  business 
in  all  places  where  its  charter  allows,  and  the  local  laws  do 
not  forbid.  Opinion,  Nimick  v.  Mingo  Iron  Works,  25  W, 
Va.  198,  citing  Bank  of -Augusta  v.  Earle,  13  Pet.  (U.  S.)  588; 
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and  Baltimore  &  O.  R.  Co.  v.  Koontz,  104  U.  S.  12,  4  Am.  & 
Eng.  R.  Cas.  105 ;  and  see  Rece  v.  Newport  News  &  M.  V. 
Co.,  32  W.  Va.  — ,  9  S.  E,  Rep.  212.  The  accidental  tempo- 
rary presence  of  its  officers  in  the  foreign  state  does  not  give 
junsaiction  there.  Moulin  v.  Trenton  Ins.  Co,  24  N.  J.  I^w, 
222;  Boone,  Corp.  §  74;  Lattimer  v.  Union  Pac.  R.  Co.,  43 
Mo.  105 ;  Camdeu  R.  Mill  Co.  v.  Swede  Iron  Co.,  32  N.  J. 
Law,  15  ;  Newell  v.  Great  Western  R.  Co.,  19  Mich.  336.  But 
.  it  has  been  held  that  when  a  foreign  corporation,  by  its  offi- 
cers, comes  within  the  jurisdiction  of  another  state,  and  there 
engages  in  business,  it  becomes  subject  to  the  process  of  its 
courts  and  its  laws.  Boone,  Corp,  §  74;  citing  People  v.  Cen- 
tral R.  Co,  New  Jersey,  48  Barb.  (N,  Y.)  478  ;  Insurance  Co. 
V,  Duerson,  28  Grat.  (Va.)  630.  See  also  Abell  v.  Penn.  Mut. 
Life  Ins.  Co.,  18  W.  Va,  400.  The  supreme  court  of  the 
United  States  decided  that  the  Baltimore  &  Ohio  Railroad 
Company,  having  under  act  of  congress,  constructed  a  lateral 
branch  of  its  road  into  the  District  of  Columbia,  was,  by  rea- 
son thereof,  liable  to  suit  there  as  if  it  had  been  an  independ- 
ent corporation  of  that  District,  and  this  suit  was  for  an  in- 
jury which  occurred  in  West  Virginia.  Baltimore  &  O.  R,  Co. 
v.  Harris,  12  Wall.  (U,  S.)  65,  The  Virginia  court  of  appeals 
held  that  a  railroad  company,  incorporated  in  another  state, 
leasing  and  operating  a  railroad  in  Virginia,  was  liable  for 
an  injury  occurring  on  such  road,  and  might  be  sued  in  the 
courts  of  that  state.  Baltimore  &  O.  R.  Co,  v.  Wightman,  2^ 
Grat.  (Va.)  431.  This  decision  was  based  on  the  feet  that  it 
was  lessee  of  a  domestic  corporation,  and  bound  to  fulfill  its 
duties,  and  not  merely  on  the  ground  that  it  had  a  gjtasi^om-' 
icile  there  because  it  was  doins  business  there.  But  more 
certainly  it  is  liable  to  be  sued  in  this  state,  when  the  statute 
authorizes,  in  suits  against  a  foreign  corporation,  service  of 
process  in  a  particular  manner.  It  is  within  the  power  of  a 
state  legislature  to  authorize  a  suit  against  a  foreign  corpora- 
tioo  in  personam,  as  well  as  a  suit  in  rem.  Andrews  v.  Michi- 
gan Cent.  R,  Co., 99  Mass.  534;  Boone,  Corp.  ja/ru/  Bamett 
V.  Chicago,  etc,  R.  Co.,  4  Hun  (N.  Y),  1 14 ;  Bawknight  v.  Liv- 
erpool &  L.  G.  Ins.  Co.,  55  Ga.  194;  Jones,  Mortg.  §406.  Our 
statute  (Code  1887,  chap.  123,  §  i,  cl.  2)  provides  that  an  ac- 
tion at  law  may  be  brought  in  the  circuit  court  of  any  county 
wherein,  "  if  a  corporation  be  a  defendant,  its  principal  office 
is,  or  its  mayor,  president,  or  other  chief  officer  resides,  or  if 
its  principal  office  be  not  in  this  state,  and  its  mayor,  presi* 
dent,  or  other  chief  officer  do  not  reside  therein,  wherein  it 
does  business,"  Section  7,  chap.  124,  provides  for  several 
modes  of  service  of  process  on  corporations,  and  at  its  close, 
to  avoid  any  failure  resulting  from  inability  to  serve  as  before 
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specified,  provides  that,  "  if  there  be  not  within  the  state  any 
other  person  on  whom  there  can  be  service  as  aforesaid,  ser- 
vice 01  any  director,  agent  [including  in  the  case  of  a  railroad 
company  a  depot  or  station  agent  in  actual  employment  of  the 
company],  or  other  officer  of  the  corporation  against  which  the 
case  is  snail  be  sufficient."  These  provisions  apply  to  all  cor- 
porations, domestic  or  foreign,  I  therefore  am  of  opinion 
that  a  foreign  corporation  doi:ig  business  in  this  state  may 
be  sued  in  any  particular  county  of  this  state,  provided  by 
-said  second  clause  of  §  i  of  chap.  123,  if  service  can  thus  be 
had.  As  under  the  common  law  a  natural  person,  non-resi- 
dent, may  be  sued  in  a  personal  action  in  this  state,  in  any 
county  where  found,  so  may  a  foreign  corporation  doing 
business  here  be  sued  in  this  state  in  the  county  pointed  out 
by  that  statute.  If  the  corporation  does  business  in  the  state, 
and  thus  has  such  a  domicile  as  renders  it  amenable  to  our 
■process,  as  indicated  by  Judge  Haymond  in  Mahany  v.  Kep- 
nart,  ij  W,  Va.  623,  1  do  not  see  that  it  is  essential  that  the 
cause  of  action  arose  in  the  state.  In  the  case  of  Webster 
Wagon  Co.  v.  Home  Ins.  Co.,  27  W.  Va;  314,  jurisdiction  was 
sustained  against  a  foreign  insurance  company  ;  but  that  was 
based  on  a  special  statute  applicable  lo  foreign  insurance 
companies.  But  in  Shafer  v.  O'Brien,  31  W.  Va.  601,  where 
there  was  service  of  process  on  a  foreign  corporation,  not  an 
insurance  company,  jurisdiction  to  render  a  personal  decree 
against  it  was  maintained  by  this  court. 

Coming  now  to  this  plea  in  abatement,  it  does  not  nega- 
tive the  fict  that  the  company  does  business  in  Cabell  county, 

and,  as  jurisdiction,  under  circumstances  stated  in 
m!^''^^  the  statute,  may  be  in  the  county  wherein  it  does 
^j^j^  business,  it  is  defective  therein.     It  avers  that  it 

does  business  in  West  Virginia,  and  therefore  there 
must  be  a  jurisdiction  in  some  of  its  counties.  It  avers  that 
the  company  operates  the  Chesapeake  &  Ohio  Railroad  ;  and, 
if  we  take  cognizance  of  the  fact  that  it  runs  through  Cabell 
county,  the  plea  would  thus  aver  a  fact  which  would  destroy 
itself.  A  plea  in  abatement  must  be  certain  to  all  intents. 
But  the  pleader  did  not,  could  not,  rely  on  any  such  allega- 
tion, but  intended  this  plea  to  assert  that  this  company  had 
its  principal  office  in  this  state,  at  its  Charleston  station,  and 
thus,  under  the  statute  quoted,  must  be  sued  in  Kanawha 
county,  and  relies  on  section  4,  chap.  3,  Acts  1 870,  entitled  "An 
act  confirming  and  amending  the  charter  of  the  Chesapeake 
&  Ohio  Railroad  Co."  That  section  provides  "that,  upon 
the  completion  of  the  road,  if  the  said  company  shall  not  deem 
it  expedient  to  establish  its  principal  office  within  the  state, 
its  place  of  business  at  or  nearest  Charleston,  in  the  county 


Digmzefl  by  Google 


FOREIGN  CORPORATION — JURISDICTION.  367 

ot  Kanawha,  shall,  for  all  purposes  required  by  law,  be  deemed 
to  be  such  office  within  tnis  state  "  This  plea  avers  that  the 
principal  offices  of  the  company  were  in  New  York  when 
this  suit  began,  and  that  its  president  and  other  chief  officers 
were  residents  of  New  Yorlc  "and  that  its  principal  place  of 
business  in  West  Virginia,  on  the  Chesapeake  &  Ohio  Rail- 
road, which  it  operates,  as  aforesaid,  is  the  station  or  depot 
on  said  line  of  railroad  opposite  the  city  of  Charleston,  in  the 
county  of  Kan^iwha,  state  of  West  Virginia,  and  for  all  pur- 
poses required  by  law  is  deemed  the  principal  office  in  this 
state  of  said  Chesapeake  &  Ohio  Railrop4<  and  this  defendant, 
its  lessee."  The  plea  does  not  aver  that  there  were  officers 
there  on  whom  service  might  have  been  had.  As,  then,  the 
plea  does  not  aver  all  facts  necessary  to  make  the  Charleston 
station  such  office,  we  are  not  called  on  to  decide  what  would 
be  the  effect  of  the  plea  were  it  not  defective  in  the  point  in- 
dicated. Thus  failing  to  aver  facts  necessary  to  make  Charles- 
ton the  principal  office,  it  does  not  exclude  the  jurisdiction 
which  may  exist  in  the  circuit  court  of  Cabell  county  as  a 
county  in  which  the  company  does  business,  and  that  Cabell 
is  not  such  a  county  is  not  averred  by  the  plea,  and  moreover 
this  is  a  different  corporation  from  the  Chesapeake  &  Ohio 
Railroad  Company,  Therefore  the  court  did  not  err  in  re- 
jecting the  plea  in  abatement. 

The  next  question  is  whether  the  court  properly  decided 
the  demurrer  to  the  declaration.  The  declaration  is  suffi- 
cient. The  counsel.of  defendant,  in  his  brief,  sug- 
gests that  it  is  bad  because  it  does  not  allege  ?^'""^ 
specifically  that  it  was  the  duty  of  defendant  to  ^to^p^t^ 
establish  water-tanks  at  certain  points  along  the 
railroad,  and  in  performing  that  duty  had  established  one  at 
Leon,  and  failed  to  keep  it  in  repair.  The  assignment  of  error 
suggests  that  the  declaration  fails  to  charge,  except  by  im- 
plication, that  the  defendant  had  a  tank  at  Leon,  and  that  the 
charge  is  that  defendant,  "failed,  neglected,  and  refused  to  pro. 
vide  and  keepingood  order  and  suitable  repair  a  water-tanlc  at 
a  certain  station  '  called  "Leon,"  and  not  the  water-tank,  and 
argues  that  it  was  not  the  duty  of  defendant  to  keep  a  water- 
tank  at  Leon,  or  any  other  particular  place,  and  its  failure  to 
keep  one  there  forms  no  breach  of  duty  ;  but  the  charge  is  that 
it  failed  to  provide  and  keep  in  good  order  and  suitable  re- 
pair a  water-tank  at  Leon  station  ;  and  this,  taken  with  other 
parts  of  the  declaration,  viz.,  the  words,  "from  which  said 
water-tank  it  was  the  duty  of  the  plaintiff  to  water  the  loco- 
motive engine  of  which  said  plaintiff  was  fireman,"  and  the 
allegation  that  while  plaintiff,  "without  any  knowledge  on  his 
part  that  the  said  water-tank  was  not  in  good  order  and  re- 
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pair,"  was  engaged  in  watering  the  engine,  the  spout  of  the 
said  water-tame,  on  which  said  spout  the  plaintin  was  com- 
pelled to  stand  in  order  to  water,  and,  in  watering,  the  said 
steam  locomotive  engine,  suddenly,  and  with  great  force  and 
violence,  broke  and  kII  to  the  ground,  and  precipitated  the 
said  plaintiff,  with  great  force  and  violence,  to  the  said  ground, 
a  long  distance,  to-wit,  fifteen  feet,"  whereby,  etc.,  fairly 
shows  that  the  company  had  established  a  tank  there,  and 
[hat  the  point  of  complaint  was  not  that  the  company  had 
failed  to  provide  a  tank  there,  but  that  it  was  not  kept  in  good 
order  and  repair.  It;is  true  the  common-law  rule  of  pleading 
is  that  "pleadings  must  not  be  argumentative ;  in  other  words, 
they  must  advance  their  positions  in  fact  in  an  absolute  form, 
and  not  leave  them  to  be  collected  by  inference  and  argu- 
ment only,"  (Steph.  PI.  384;)  which  rule  should  still  be  ob- 
served. Vet  our  statute,  made,  not  to  dispense  with  the  rule, 
but  as  a  statute  ot  jeofails  to  cure  the  defect  after  it  has  been 
made,  provides  that  "on  a  demurrer,  unless  it  be  to  a  plea  io 
abatement,  the  court  shall  not  regard  anj  defect  or  imper- 
fection in  the  declaration  or  other  pleading,  whether  it  has- 
heretofore  been  deemed  mispleading  or  insufficient  pleading, 
or  not,  unless  there  be  omitted  something  so  essential  to  the 
action  or  defense  that  judgment  according  to  the  law  and 
the  very  right  of  the  cause  cannot  be  given."  Code  1887, 
chap.  125,  g  19.  In  actions  for  tort  the  ruk  as  to  declaration  is 
liberal,  it  being  sufficient  to  describe  the  injury  generally, 
without  setting  out  particulars  for  defendant's  misconduct. 
Opinion  in  Baltimore  &  O.  R.  Co,  v.  Whittington,  30  Grat. 
(Va.).  810;  Hawker  I-.  Baltimore  and  O.  R.  Co.,  15  W.  Va. 
638.  If  it  is  specific  enough  to  inform  the  master  of  what  h& 
is  called  upon  to  answer,  so  that  he  will  not  be  surprised  at 
the  trial,  it  is  sufficient.  Opinion,  Hofiman  v.  Dickinson,  31 
W.  Va.  142. 

The  next  question  is,  did  the  court  err  in  passing  on  the 
demurrer  to  the  evidence  and  the  motion  to  exclude  plaintiffs 
evidence  ?    They  are  governed  by  the  same  prin- 
DatToTa-     cjpjes  in  James  v.  Adams,  8  W.  Va.  570;  Johnson 
'^^  '■  I/. Baltimore  &  O.  R.  Co.,  25  W.  Va.  142;  Hoffman 

V.  Dickinson,  31  W.  Va.,  142,  and  Berns  v.  Gaston  G.  Co., 
27  W.  Va.  285,  will  be  found  lucid  discussions  of  the  law 
relative  to  actions  by  servants  against  masters  for  injuries 
received  in  service,  and  they  contain  principles  ruling  this 
case.  There  will  be  found  the  following  points :  "When 
a  servant  enters  into  the  employment  of  a  master,  he  as- 
sumes all  the  ordinary  risks  incident  to  the  employment, 
whether  the  employment  is  dangerous  or  otherwise."  "The 
master  must  provide  for  the  safety  of  his  servant,  as  far  as  ' 
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can  reasonably  be  expected  under  the  circumstances ;  but  he 
is  not  obliged  to  take  more  care  of  his  servant  than  he  would 
be  expected,  as  a  prudent  man,  to  take  of  himself."  "If  a 
servant  willfully  encounters  dangers  which  are  known  to  him, 
or  are  notorious,  the  master  is  not  responsible  for  injury  oc- 
casioned thereby."  "If  the  master  has  been  guilty  of  negli- 
gence in  failing  to  procure  suitable  appliances  or  machinery 
for  carrying  on  his  business,  and  injury  results  therefrom  to 
his  servant,  he  must  respond  in  damages."  In  Hoffman  v. 
Dickinson,  supra,  it  is  held  that  "a  servant  cannot  recover  for 
an  injury  suffered,  in  the  course  of  his  *  employment,  from  a 
defect  in  the  machinery  or  appliances  used  by  the  master, 
unless  the  master  knew,  or  ought  to  have  known,  of  the  de- 
fect, and  the  servant  was  ignorant  of  such  defect,  or  had  not 
equal  means  of  knowledge." 

The  plaintiff's  evidence  shows  that  he  was  fireman  on  a 
locomotive  on  defendant's  road,  and  that  the  engine  stopped 
for  water  at  a  water-tank ;  that  there  was  a  spout 
attached  to  the  tank  by  a  sort  of  hinge  on  top  of  the  ^^^,7""* 
spout  or  pipe,  which  spout  conveyed  the  water 
from  the  tank  to  the  tender  of  the  locomotive;  that  it  was 
made  of  galvanized  sheet-iron  or  heavy  tin,  fourteen  or  fifteen 
inches  large  at  the  end  attached  to  the  tank,  tapering  towards 
the  other  end,  where  it  was  six  or  seven  inches.  Tne  tank  is 
four  or  five  feet  from  the  track,  and  the  tender  is  four  feet 
from  it.  This  is  pulled  down  and  one  end  placed  in  a  hole 
in  the  tender  so  as  to  let  the  water  into  it,  A  witness  for 
plaintiff  says:  "There  is  a  small  rope  hanging  loose,  so  that 
the  fireman  can  reach  and  catch  the  string  to  pull  the  pipe 
down.  Then  it  is  customary  for  them  to  put  their  foot  on  the 
pipe  that  carries  the  water  from  the  water-tank  to  the  enginti 
This  pipe  projects  out  so  that  you  can  reach  out  and  catclt 
the  chain,  and  pull  it  down,  'Then  after  the  pipe  is  pulled 
down,  he  places  his  foot  on  the  end  of  the  pipe,  over  the 
man-hole,  and  reaches  up  and  catches  the  rope,  or  chain, 
sometimes  a  lever.  It  is  necessary  to  keep  your  foot  on  the 
end  of  the  pipe  in  order  to  keep  the  pressure  from  forcing  the 
end  of  the  pipe  out  of  the  man-hole."  The  plaintiff  himself  says : 
"The  chain  was  too  short ;"  that  is,  as  I  understand,  the  chain 
which  was  pulled  to  let  the  water  on  ;  and  he  walked  on  the 
spout  three  or  four  feet,  and  as  soon  as  he  pulled  down  on  the 
lever  it  shot  loose  from  the  tank.  There  are  two  chains  with 
large  balls  on  them  hanging  there,  and  he  grabbed  them  as  he 
came  down.  He  was  askea  if  he  could  have  gotten  the  water 
any  other  way,  and  answered,  "I  did  not  know  of  any  other 
way."  He  wasasked,whenthe  chain  and  rope  are  too  short, 
what  firemen  did  to  get  water,  and  answered,  "I  have  climbed 
39  A.  &  E.  R.  Cas.— 34 
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on  the  water-tank  to  get  it."  He  wasasked,  "Could  you  have 
got  the  water  any  other  way  without  getting  on  the  spout,  and 
climbing  on  the  top  of  the  tank?"  and  answered,  "No;  to 
climb  on  top  of  the  tank  is  what  would  have  to  be  done." 
He  was  asked,  "If  you  had  wanted  to  climb  on  the  tank, 
could  you  have  got  there  any  other  way  than  by  going  on 
the  tank  without  getting  on  the  ground,  by  holding  to  the 
chains,  and  walking  across  the  spout?"  and  answered,  "No." 
He  stated  that  he  had  been  running  on  the  road  four  or  five 
months  prior  to  the  accident,  had  frequently  taken  water  at 
the  station,  had  taken  it  there  at  every  trip,  which  were  fre- 
quent, and  two  or  three  days  before  he  was  hurt.  When 
asked  whether  the  chain  was  long  enough  for  him  to  reach 
it,  he  relied  :  "I  think  the  rope  and  chain  were  both  too 
short."  He  said  he  did  not  notice  anything  the  matter  with  the 
spout ;  that  it  came  down  all  right,  and  when  down  stood  all 
nght.  He  stated  on  cross-examination  that  it  was  only  when 
the  water  was  turned  on  that  he  was  knocked  off,  thus  show- 
ing that  by  means  of  the  rope  or  chain  he  had  already  suc- 
ceeded in  letting  on  the  water  without  climbing  on  top  of 
the  tank,  showing  that  the  rope  or  chain  was  reachea  by 
him.  The  evidence  was  that  the  spout  was  stout,  and  a  wit- 
ness of  plaintiff  said  it  would  support  the  weight  of  plaintiff; 
and  a  witness  (the  engineer)  introduced  by  defendant  said  he 
had  never  heard  any  complaint  about  the  tank,  and  is  not 
contradicted  in  this. 

Outside  of  plaintiff's  statement  that  he  thinks  the  rope 
which  was  intended  to  let  on  the  water  was  too  short,  there 
is  no  evidence  to  show  any  defect  in  this  tank;  nothing  to 
show  but  that  it  was  of  average  good  quality,  such  as  is  ordi- 
narily used,  perhaps  gf  best  quality.  No  negligence  is  proven 
against  the  company  in  this  respect.  If  it  be  said  that  the 
rope  or  chain  by  which  the  water  was  let  on  was  too  short, 
it  IS  to  be  replied  that  they  are  not  shown  to  have  lost  any 
of  their  length  ;  they  were  likely  such  as  are  commonly  used 
on  railroads ;  are  not  shown  to  be  otherwise ;  the  plaintiff 
merely  thinks  they  were  too  short,  but  gives  no  measure- 
ment ;  does  not  produce  any  other  evidence,  or  any  certain, 
definite  evidence,  and  is  indefinite  himself.  He  says  he  had 
let  down  the  spout,  was  standing  on  it,  and  had  let  on  the  wa- 
ter before  it  fell ;  so  it  seems  it  was  not  necessary  for  him  to 
walk  the  spout  to  climb  on  top  the  tank.  He  could  and 
should  have  got  on  the  ground  if  the  rope  was  too  short,  and 
gone  to  the  tank  instead  of  walking  this  pipe ;  at  any  rate, 
not  have  taken  the  dangerous  expedient  of  walking  it,  which 
itself  was  negligence  in  him.  The  spout  was  not  designed 
for  this.     His  proper  place  was  on  the  tender,  and  if  he  stood 


ty  Google 


FOREIGN   CORPORATION — JURISDICTION.  371 

anywhere  on  the  spout  it  should  have  been  on  that  end  sup- 
ported by  the  tender,  not  several  feet  from  it,  thus 
himself  breaking  it  down.     He  assumed  this  risk.  ^  puauc 
He  must  have  known  it  was  dangerous.  -  If  the 
rope  or  chain  was  in  fact  too  short,  strange  he  had  not  before 
discovered  it.     If  in  fact,  then,  too  short,  he  yet  should  not 
have  stood  on  this  spout.     And  he  had  as  good  opportunities 
to  know  of  the  defect  as  any  one  else— better  than  his  em- 
ployers.    Who  had  better  opportunities  than  a  fireman  ?    The 
breaking  of  this  spout  was  caused,  not  by  its  defects,  but  by 
the  imprudent  act  of  the  plaintiff.     That  firemen  generally 
stand  out  on  the  spout  does  not  render  the  act  proper,  and 
thereby  render  a  railroad  company  responsible  for  the  result. 
It  is  their  own  risk.     In  my  view  the  plaintiffs  own  negli- 

fence  was  the  proximate  cause  of  the  accident.  But  again, 
f  there  were  a  defect  in  the  tank,  there  is  no  evidence  that 
the  company  knew  of  it,  or  could  or  should  have  known  it. 
If  it  haa  become  defective,  how  long  before?  The  evidence 
does  not  answer.  Did  the  company  omit  the  necessary  in- 
spection? We  do  not  know.  Was  the  defect  such  as  an  in- 
spection would  have  detected?  We  do  not  know  from  the 
evidence.  If  the  chain  or  rope  had  suffered  any  diminution 
in  length  from  wear  or  loss  when  did  it  occur — an  hour  or  a 
moment  before  the  accident  ?  Likely  not  long  before,  for  no 
one,  not  even  plaintiff,  noticed  it,  or  mentionea  it ;  at  any  rate 
he  does  not  say  so.  To  hold  the  company  responsible  it  is 
not  enough  simply  that  an  accident  occurred ;  it  must  be  at- 
tributable to  the  company's  negligence,  and  the  burden  to 
show  it  by  satisfactory  evidence  is  on  the  plaintiff.  Hoffman 
V.  Dickinson^  sufra\  2  Hil.  Torts,  chap.  40,  §24w/  Cooley, 
Torts,  673 ;  Genty  v.  Haley,  29  W.  Va.  103. 

Treating  the  evidence  in  the  most  favorable  light,  in  the 
manner  in  which  we  are  required  to  treat  it  upon  a  demurrer 
to  evidence,  the  evidence  is  not  sufHcient  to  sustain  the  plaint- 
iff's case  ;  and  the  circuit  court  erred  in  its  action  on  the  de- 
fendant's motion  to  exclude  the  evidence  of  plaintiff,  and  on 
the  demurrer  to  the  evidence.  Therefore  the  judgment  of- 
the  circuit  court  of  Cabell  county,  rendered  on  the  13th  day 
of  December,  1888,  is  reversed,  set  aside,  and  annulled,  with 
costs  to  plaintiff  in  error;  and  this  court,  proceeding  to  ren- 
der such  judgment  as  the  circuit  court  should  have  rendered, 
is  of  opinion  that,  upon  the  demurrer  to  evidence,  the  law  is 
for  plamtiff  in  errpr,  and  therefore  it  is  considered,  by  the 
court  that  the  plaintiff  take  nothing  by  his  bill,  and  that  plaint- 
iff in  error  recover  from  defendant  in  error  its  costs  about  its 
defense  in  said  circuit  court  expended. 

Snyder,  P.,  and  Green,  J.,  concurred.    English,  J.,  absent 
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Galveston,  Harrisburg  &  San  Antonio  R.  Co. 

{Texas  Supreme  Court,  April  r6,  1889.) 

Panonal  Injuria*— Perien  Uiing  Truk  In  Public  Straot— Pleading.— An 
allegation  that  tlic  plaintiS  was  injured  while  walking  upon  the  track  of 
defendant  constructed  in  a  certain  street,  which  street  and  track  were  "  nec- 
essarily used  "  by  the  public,  must  be  construed  to  mean  that  the  street 
was  so  narrow  or  otherwise  obstructed  that  there  was  not  room  to  walk 
along  it  without  goin^  upon  the  track,  and  is  sufficient  on  general  demur- 
rer, even  though  special  exceptions  might  have  been  sustained. 

Same — Negativing  Contributory  Negtigenoe.— A  general  averment  that 
plaintiS,  who  was  injured  while  walking  upon  a  railroad  track  in  a  public 
street,  was  "without  fault  or  negligence  "  is  sufficient  on  general  demarrer. 

Appeal  from  District  Court,  Bexar  County. 
yohn  H.  Copeland  for  appellant. 
Welder  &■  Upson  for  appellee. 

Gaines,  J. — The  appellant  was  plaintiff  in  the  court  below, 
and,  a  general  demurrer  having  been  sustained  to  his  petition, 
OM*f(M*d.  h*  assigns  that  ruling  as  error.  The  cause  of  ac- 
tion is  stated  in  the  petition  as  follows :  "  That 
heretofore,  to  wit,  on  the  16th  day  of  September,  1883,  the 
said  defendant  corporation  was  engaged  in  running  and  pro- 
pelling cars  for  the  conveyance  of  passengers,  building  ma- 
terial, and  other  freight  over  the  line  of  railroad  owned  and 
operated  by  the  saia  defendant  corporation,  in  the  city  of 
San  Antonio,  in  the  county  and  state  aforesaid,  on,  along,  and 
across  the  streets  of  said  city ;  that  the  plaintiff  on  the  16th 
day  of  September,  1883,  between  the  hours  of  3  and  4  o'clock 
P.  M.,  was  walking  down  the  railroad  track,  constructed  and 
operated  by  the  said  defendant  corporation,  on  and  along  a 
certain  street,  to  wit,  Walnut  street,  in  said  city,  which  street 
and  track  is  commonly  and  necessarily  used,  and  was  at  the 
time  aforesaid  so  used  by  the  plaintiff,  his  neighbors,  and  the 
public  generally,  in  reacning  their  homes  ana  places  of  busi- 
ness and  occupation,  when  and  where  the  servants,  agents 
and  employes  of  the  said  defendant  corporation,  operating  a 
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train  owned  and  controlled  by  it,  without  any  warning  or 
signal  whatever  to  said  plaintiff  and  others,  and  notwith- 
standing said  train  was  then  and  there  being  operated  on  a 
down  grade  of  great  fall  and  length,  in  a,denseiy  populated 
part  oisaid  city,  on  and  along  said  Walnut  street  as  afore- 
said, illegally  and  unlawfully  made  a  drop  switch,  with  two 
cars  heavily  loaded  with  lumber  and  other  heavy  building 
material,  which  said  cars  were  so  detached  from  the  said 
train  by  the  servants  and  employes  of  the  said  defendant  cor- 
poration, and  without  signal  or  warning,  and  after  having 
only  a^w  moments  before  gone  forwardat  a  very  high  rate 
of  speed,  and  sent  speedily  and  almost  noiselessly  down  the 
said  grade  for  a  considerable  distance  southward,  to  wit,  one 
thousand  yards  ;  and  that  by  reason  of  such  gross  and  wicked 
n*:gligence  and  malicious  conduct  and  actions  of  the  servants, 
agents,  and  employes  of  the  said  defendant  corporation,  op- 
erating the  train  aforesaid,  knocked  down  and  ran  over  this 
plaintin,  the  said  Morgan  Lafayette  Lewis,  without  any  fault 
or  negligence  on  his  part,  injuring,  bruising,  and  wounding 
him  in  several  places,  from  head  to  foot,  and  depriving  him 
of  his  left  leg,  which  in  consequence  of  said  injuries  was  nec- 
essarily amputated  above  the  knee,  thereby  crippling  him  for 
life,  and  otherwise  permanently  injuring  him." 

We  think  the  petition  good  on  general  demurrer.  We 
must  construe  the  allegation  that  the  railroad  track  was  "  nec- 
essarily used "  by  the  public  in  passing  along  the 
street  to  mean  that  the  street  was  so  narrow,  or  f"*"?"* 
otherwise  so  obstructed,  that  there  was  not  room  Mtnek. 
to  walk  along  it  without  going  upon  the  track. 
However  improbable  this  may  seem,  it  is  not  a  matter  of  judi- 
cial knowledge,  and  we  cannot  say  that  it  is  not  a  fact  admitted 
by  the  demurrer.  The  right  01  a  railroad  company  to  con- 
struct and  operate  its  line  along  a  street  of  a  city  does  not 
deprive  thejpublic  of  their  right  to  use  it  as  a  public  highway. 
Prudence  may  demand  that  a  passenger  should  not  go  upon 
the  track,  if  it  can  be  conveniently  avoided  ;  but,  if  the  use  of 
the  track  as  a  footway  should  be  necessary  to  the  use  of  the 
street,  one  so  using  it  could  not  be  declared  a  trespasser. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Walker,  70  Tex.  126,  37  Am.  &  Eng. 
R.  Cas.  342.  A  person  going  along  a  railway  track,  under 
such  circumstances,  is  bound  to  use  care  commensurate  to  the  ' 
danger  thereby  incurred,  and  in  like  manner  a  railroad  com- 
pany is  required  to  exercise  care  proportionate  to  the  risks 
incident  to  such  use  of  its  track.  Admitting  that  the  facts 
alleged  are  such  as  to  require  that  the  plaintiff  should  show 
that  he  is  not  guilty  of  contributory  negligence,  we  think  that 
the  allegation  that  he  was  "  without  fault  or  negligence  "  is 
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all  that  can  be  required  upon  general  demurrer.  It  is  clearly 
negligent  for  a  railroad  company  to  permit  de- 
"•',  tached  cars,  without  signals  or  warning,  to  run 
down  grade  through  the  streets  of  a  city,  when  the 
publicTiad  the  right  touse  the  track  in  passing  along 
the  street.  It  may  be  that  if  special  exceptions 
had  been  interposed  to  the  petition  on  account  of  the  gener- 
ality of  the  averments  as  to  the  necessity  of  the  use  of  the 
track  by  passengers  along  the  street,  and  as  to  the  absence  of 
negligence  on  part  of  the  plaintiff,  they  should  have  been  sus- 
tamed,  and  he  should  have  been  required  to  show  by  his  peti- 
tion the  circumstances  which  rendered  such  use  necessarvr 
and  also  the  acts  of  diligence  used  by  him  in  order  to  avoid 
the  injury.  There  being  no  special  exceptions,  we  do  not  pass 
upon  the  question.  For  the  error  of  the  court  in  sustaining 
tne  general  demurrer  to  the  petition  the  judgment  is  reversea» 
and  the  cause  remanded. 

Party  Walking  on  Track  Laid  in  Street  u  a  TreipasMr— Contributory  Neg- 
ligence.— See  Louisville,  etc..  R.  Co.  v.  Phillips,  31  Am.  &  Eng.  R,  Cas. 
431 ;  Louisville,  etc.,  R.  Co.  v.  Yniestra,  29  Id.  397, 

Injurfet  Cauilng  Death — Averment  of  NegllEence.— In  an  action  to  recover 
damages  for  the  death  of  plaintiff's  intestate,  the  declaration  all^d  that 
the  intestate  "  was  killed  by  the  gross  negligence  of  the  agents  of  said  com- 
pany, and  [the  killing]  could  have  been  avoided  by  onlinaiy  care  and  dili- 
gence on  their  part  tn  running  the  cars  of  said  company ;  that  he  was  run 
ovcf  without  any  attempt  to  avoid  it,  thereby  killinK  him — to  her  injury," 
etc.  //eld,  that  the  averment  though  deficient  was  sufficient  ft  authorize  the 
plaintiff  to  amend  that  an  averment  that  the  intestate  "  was  an  the  railroad 
track  where  persons  were  accustomed  to  walk ;  that  he  was  between  the 
blow-post  and  the  crossing  on  said  track ;  and  that  the  agents  of  said  com- 
pany failed  to  give  any  signals  or  to  blow  its  engine  as  required  by  law  ; 
and  that  they,  without  any  fault  on  his  part,  did  by  said  negligence  run 
over  and  kill  htm,  to  her  injury,"  etc.,  dia  not  set  out  a  new  cause  of  ac- 
tion,   Central  R.  Co.  v.  E>enson,  Ga.  Sup.  Ct.,  May  23,  1889. 


Mobile  &  Ohio  R.  Co. 

{Mississippi  Supreme  Court,  May  13,  1S89,) 

lnluri«e  to  Infante— Ptaa  of  Contributory  Negligence.— When  a  minor,  four 
years  of  age,  sues  to  recover  damages  for  personal  injuries,  a  plea  of  con- 
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tributory  negligence  is  bad  on  demurrer  if  it  fails  to  aver  that  the  plaintiff 
was  of  exceptional  maturity  and  capacity  for  his  age,  or  capable  of  taking 
care  of  himself  under  the  circumstances. 

Same— Imputsd  Contributory  Negllgonc*  of  Parent.— If  an  action  for 
damages  is  brought,  not  by  the  parent,  but  by  an  infant,  who  was  too  youi^ 
to  lake  care  of  himself,  the  negligence  of  the  parent  in  permitting  hb 
child  to  be  exposed  to  danger,  will  not  be  imputed  to  the  plaintiff. 

Appeal  from  Circuit  Court,  Clay  County. 

Action  by  Jacob  Westbrook,  a  minor,  four  or  five  years 
of  age,  by  his  next  friend,  against  the  Mobile  &  Ohio  R.  Co., 
to  recover  damages  for  personal  injuries.  The  declaration 
averred  that  plaintiff  resided  with  his  father  near  defendant's 
railroad  trade ;  that  while  he,  in  company  with  his  brother, 
.  was  driving  stock  along  a  neighborhood  road  which  crossed 
the  track,he  was  struck  and  injured  by  one  of  defendant's  trains; 
that  the  employes  in  charge  of  the  train  negligently  failed  to 
ring  the  ball  or  blow  the  whistle ;  and  that  the  engineer  saw 
him  before  he  was  struck.  Defendant  pleaded,  y^rj/,  the  gen- 
eral issue ;  second,  contributory  negligence  on  the  part  01  the 
plaintiff;  and,  Mi>(/,  contributory  negligence  on  the  partof  the 
plaintiff's  parent.  ■  Plaintiff's  demurrertothesecondandthird 
pleas  was  extended  back  to  the  declaration  and  sustained ; 
and,  the  plaintiff  having  declined  to  amend,  the  action  was 
dismissed.    Plaintiff  thereupon  appealed. 

F.  A.  Crits  for  appellant. 

Barry  &  Beck^t  and  E.  C.  Russell  for  appellee. 

Arnold,  C.  J. — We  are  unable  to  subscribe  to  the  doctrine 
that  a  minor  four  or  five  years  of  age  shall,  as  matter  of 
law  be  charged  with  contributory  negUgence,  and   .^j. 
barred  from  recovery  in  an  action  brought  by  him,  Bfc„y,uiM, 
or  in  his  behalf,  for  an  injury  infiictea  upon  him   idth«oBtrik> 
by  another,  because  hedid  not  exercise  reasonable  ■tQrTm^BJ^ 
care  to  avoid  the  injury.     A  child  of  such  age  is  **'*^ 
generally  incapable  of  choosing  between  right  and  wrong, 
between  good  and  evil,  and  between  care  and  rashness.     From 
him,  duties  to  others  are  not  exacted  ;  but,  from  others  to 
him,  duties  are  recognized  and  enforced. 

At  common  law,  a  child  under  7  years  of  age  is  conclu- 
sively presumed  to  be  without  discretion,  and  incapable  of 
committing  crime;  and  between  7  and  i4y^ears  of  age  he  is 
2\'&o,  prima  facie,  incapable  of  exercising  judgment  and  dis- 
cretion, but  evidence  is  received  to  rebut  the  presumption  of 
incapacity,  i  Bish.  Crim,  Law,  §  368  ;  1  Whart.  Crim.  Law, 
§68. 

The  rule  which  exempts  a  child  of  tender  years  from  re- 
sponsibility, while  it  may  not  operate  justly  in  every  possible 
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case,  on  the  whole  promotes  the  ends  of  justice,  and  we  loU 
low  the  authorities  which  hold  that  a  child  of  the  as^e  of  ai>- 
pellant  is,  prima /acie,  exempt  from  responsibility.  But  that 
testimony  is  admissible  to  show  the  contrary,  and  that  the 
question  of  capacity  in  such  case  is  one  of  fact,  for  the  jury, 
and  notoneof  law,  to  be  determined  by  the  court,  Wasfi- 
ington  &  G.  R.  Co.  v.  Giadmon,  15  Wall  (U.  S.),  401 ;  Sioux 
CUy  &  Pac.  R.  Co.  v.  Stout,  17  Wall  (U.  S.),  657;  i  Thomp. 


Neg.  p.  452,  note  6 ;  2  Thomp.  Neg.  1 18: 

I? appellant  was  of  exceptional  maturity  a___.  __^.._  ._, 
one  01  his  age,  or  capable  of  taking  6are  of  himself  under  the 


reptional  maturity  and  capacity  for 


circumstances,  these  facts  should  have  been  pleaded,  or  notice 
given  of  them  under  the  general  issue,  according  to  the  stat- 
ute. As  the  second  plea  fell  short  of  this  requirement,  the 
demurrer  to  it  should  have  been  sustained. 

The  third  plea  constituted  no  defense  to  the  action.  When 
an  action  for  the  negligent  injury  of  an  infant  is  brought  by 

the  parent,  for  the  parent's  own  benefit,  it  may 
^•■•^<***"  J"^*^^y  ^^  ^^^'^  t****^  *he  contributory  negligence  of 
puut.  such  parent  in  exposing,  or  permitting  his  child  to 

be  exposed,  to  danger,  may  be  shown  in  bar  of  the 
action,  except  where  the  injury  to  the  child  was  committed 
wantonly,  willfully  or  recklessly.  It  is  the  duty  of  the  parent  to 
guard  and  protect  his  infant  child  from  danger,  and  this  duty  is 
more  imperative  in  proportion  to  the  weakness  and  incapac- 
ity of  the  child.  Failure  of  the  parent  to  discharge  such  duty 
is  negligence;  and,  if  such  negligence  contributes  directly 
or  essentially  to  the  child's  being  injured,  the  parent  is  a  con- 
current wrong-doer  with  the  party  inflicting  the  injury,  and 
his  own  negligence,  with  the  exception  above  stated,  would 
be  a  bar  to  nis  own  suit.  Beach,  Contrib.  Neg.  §44,  and 
authorities  there  cited ;  Pratt  Coal  &  Iron  Co.  v.  Brawiey, 
83  Ala.  371. 

But  when  the  action  is  brought,  as  in  the  cAse  at  bar,  by 
the  infant,  or  for  his  benefit,  the  better  rule  is  that  the  negli- 
gence or  misconduct  of  the  parent  or  custodian  of  the  child 
shall  not  be  imputed  to  the  child.  Beach,  Contrib.  Neg.  §  43, 
and  authorities  there  cited.  To  charge  the  child  with  the 
negligence  of  the  parent  or  custodian,  in  such  case,  would 
be,  as  said  by  the  supreme  court  of  New  York  in  Lannen  v. 
Albany  Gaslight  Co.,  46  Barb.  264,  to  visit  "  'the  sins  of  the 
fathers  upon  the  children'  to  an  extent  not  contemplated  in 
the  Decalogue,  or  in  the  more  imperfect  digests  of  human 
law." 

Infants  have  legal  rights,  distinct  from  their  parents',  which 
are  carefully  protected  by  law,  and  among  these  is  the  right 
to  security  from  personal  injuries  occasioned  by  the  neglJ"- 
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gence  or  -willful  wrone  of  others.  Indeed,  it  seems  that  the 
negligence  or  dereliction  of  the  parents  or  custodians  of  chil- 
dren, instead  of  being  a  justification  for  others  to  abuse  or 
misuse  the  children,  should  have  a  contrary  effect,  both  in 
law  and  morals. 

It  was  said  by  the  supreme  court  of  Alabama  in  Railroad 
Co.  V.  Hanlon,  53  Ala,  70 :  "  We  know  of  no  principle  of  law 
which  will  justify  a  denial  of  a  child's  legal  nghts  because  of 
the  failure  of  the  parent  to  extend  to  him  the  protection 
which  the  law  demands.  When  the  parent  fails  in  this  duty, 
there  would  seem  to  be  greater  reason  for  extending  to  the 
child  a  higher  degree  of  civil  protection,  *  *  *  If  a  child 
should  be  abandoned  by  his  parents,  thrown  out  as  a  mere 
waif  on  society,  it  is  not  possible,  it  seems  to  us,  that  one  who 
negligently  inflicts  on  it  an  injury  can  be  heard  to  invoke  the 
parent's  crime  to  shield  himself  from  liability  for  wrong.  It 
seems  repulsive  to  our  sense  of  justice  that,  because  the  par- 
ent is  negligent  of  his  child,  others  may  with  impunity  be 
equally  negfigent  of  its  helplessness,  and  equally  indifferent 
to  its  necessities.  The  law  may  not  compel  active  charity 
for  the  relief  of  the  child,  but  it  does  shield  him  from  posi- 
tive wrong  or  neglect." 

The  declaration  was  not  demurrable.  The  demurrer  should 
not  have  been  extended  back  to  the  declaration. 

The  judgment  is  reversed,  the  demurrer  to  the  second  and 
third  pleas  is  sustained,  and  the  cause  remanded. 

Contributory  Nogllgencfl  of  Infants.— See  Erwin  v.  St.  Louis,  etc.,  R.  Co., 
3S  Am,  &  Eng.  R.  Cas.,  390 ;  note  394 ;  Kansas  Pac.  R.  Co,  v.  Whipple,  37 
lb.  MO,  note  329 ;  Twist  v.  Winona,  etc.,  R.  Co.,  37  /*.  336  ;  Western  &  A. 
R.  Co.  V.  Young,  37  /*.  489 ;  Stone  v.  Dry  Dock,  etc.,  R.  Co.,  38  lb.  489 ; 
notes  a  Am.  &  Eng.  R.  Cas..  16;  31  /*.  419, 

Imputing  Negllgenca  of  Parant  to  Children. — See  note  31  Am.  &  Eng.  R. 
Cas.,  420. 


North  Chicago  City  R.  Ca 


(Illinois  Supreme  Court,  May    16, 
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the  general  scope  of  his  em^oyment,  and  the  company  is  liable  for  injuries 
caused  by  the  wanton  and  willful  act  of  the  conductor  in  doing  so  without 
r^ard  to  the  newsboy's  safety,  although  the  latter  was  wrongfully  upon 
the  car. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  John  Gastka  against  the  North  Chicago  City  R. 
Co.  to  recover  damages  for  injuries  caused  by  the  negligent 
and  unlawful  expulsion  of  the  plaintiff  from  one  of  ae^nd- 
ant's  cars.  Defendant  appeals  from  a  verdict  and  judgment 
for  the  plaintiff  for  $3,000. 

WiUiam  C.  Goudy  for  appellant. 

yokn  Gibbons  and  Jrank  H.  Goin  for  appellee. 

Per  Curiam. — This  was  an  action  of  trespass  on  the  case, 
to  recover  for  personal  injuries.  The  declaration  contained 
Cu*  iiatei  three  counts.  The  second  count  in  the  amended 
declaration  sets  up  plaintiff's  cause  of  action  more 
fully  than  either  of  the  other  counts,  and  it  is  in  sub- 
stance as  follows:  That,  on  the  l8th  day  of  August,  1885, 
defendant  was  operating  a  city  passenger  railway  in  the  city 
of  Chicago,  and  was  possessed  of  certain  cars  drawn  by 
horses  for  the  conveyance  of  passengers  upon  said  railway ; 
that  divers  newsboys,  for  a  long  time  prior  to  the  happening 
of  the  grievances  complained  of,  were  accustomed  to  go  upon 
said  cars  to  sell  newspapers  to  the  passengers  upon  said  cars, 
with  the  knowledge,  consent,  and  approbation  of,  and  with- 
out the  objection  of,  defendant,  and  plaintiff  as  such  news- 
boy, on  the  day  last  aforesaid,  boarded  a  certain  passenger 
car,  possessed  oy  defendant,  for  the  purpose  of  selling  news- 
papers to  the  passengers  who  had  taken  passage  on  said  car, 
as  he  lawfully  might;  that,  while  plaintiff  was  lawfully  upon 
said  car,  and  in  the  exercise  of  due  care,  defendant,  through 
its  servants  and  agents,  without  notice  to  plaintiff  to  get  off 
said  car,  and  without  any  warning  to  plaintiff,  then  ana  there, 
violently,  negligently,  and  unlawfully  cast  and  threw  plaint- 
iff with  great  force  and  violence  to  the  ground  there ;  and 
certain  horses  of  defendant,  and  a  certain  passenger  railway 
.  car  of  defendant,  drawn  by  said  horses,  and  moving  in  an 
-opposite  direction  to  that  in  which  first  mentioned  car  was 
running,  tramped  upon  and  ran  over  the  body  and  legs  of 
plaintiff,  and,  by  reason  of  being  there  and  then  tramped 
upon  and  run  over,  divers  bones  of  plaintiff's  body  were 
broken,  and  the  legs  of  plaintiff  were  crushed,  contused,  man- 
gled, lacerated,  and  broken,  and  he  became  and  was  sick,  sore, 
kme  and  disordered;  and  so  remained  from  thence  hitherto, 
during  all  which  time  plaintiff  thereby  suffered  great  pain, 
and  was  prevented  from   transacting  nis  ordinary   business.. 
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To  the  declaration  the  defendant  pleaded  the  general  issue^ 
and  on  a  trial  before  a  jury  the  plaintiff  recovered  a  judg- 
ment which  was  afHrmed  in  the  appellate  court.  It  is  insisted 
in  behalf  of  the  North  Chicago  City  Railway  Com- 
pany that  it  is  not  liable,  for  the  reason  that  "  the  iJ«»uitr  of 
act  of  throwing  the  plaintiff  from  the  car  was  the  ~^J^'^ 
violent,  wanton,  and  malicious  personal  act  of  Bui-  miUciou  act 
lock,  the  conductor,  and  he  alone  is  liable."  Much  orstnut. 
of  the  argument  has  been  devoted  to  establish  this 
proposition,  and  quite  a  number  of  authorities  have  been 
cited  to  maintain  the  view  of  the  defendant.  We  do  not  think 
there  is  any  difficulty  in  reference  to  the  law  upon  this  ques- 
tion. Where  the  relation  of  master  and  servant  exists  be- 
tween  the  railway  company  and  the  person  whose  act  may 
be  the  cause  of  an  injury  to  another,  the  company  will  not  be 
liable  if  the  servant  in  causing  the  injury  is  not  acting  within 
the  scope  of  his  employment ;  but,  on  the  other  hand,  the  law 
is  equally  well  settled  that  the  master  will  be  responsible,. 
where  the  servant  acts  within  the  general  scope  of  his  em- 
ployment, for  acts  done  while  engaged  in  his  master's  busi- 
ness, with  a  view  to  the  furtherance  of  that  business,  by 
which  injuiry  is  caused  to  another,  whether  n^ligently  or 
wantonly  committed.  Chicago,  M.  &  St.  P.  R.  0>.  v.  West,. 
125  111.  321.  It  was  claimed,  on  the  trial  of  the  cause  in  the 
circuit  court,  by  the  defendant  that  the  conductor  did  not 
push  the  plaintiff  off  the  car,  but  that  plaintiff  of  his  own  ac- 
cord jumped  off  the  car  and  was  thus  mjured,  and  so  the  con- 
ductor testified;  but  here  the  defendant  seems  to  have  changed 
his  liie  of  defense,  claiming  that  the  injury  was  the  result  of 
the  wanton  and  malicious  personal  act  of  the  conductor.  In 
the  view  we  take  of  the  case,  it  will  not  be  necessary  to  stop- 
to  inquire  which  theory  of  the  defendant  may  be  correct  on 
the  question  of  fact,  or,  indeed,  whether  either  was  sustained 
by  the  evidence.  Under  the  rule  laid  down  in  the  case  cited, 
a  the  plaintiff  was  injured  by  the  act  of  the  conductor  when 
acting  under  the  general  scope  of  his  employment,  the  de- 
fendant will  be  liable.  The  conductor  had  charge  of  the  car. 
One  of  bis  duties  was  to  collect  fares  from  persons  wha 
might  enter  the  car.  Now,  while  engaged  in  the  discharge 
of  this  duty,  in  passing  through  the  car,  ne  came  fo  the  plaint- 
iff, who  a  short  time  before  had  entered  the  car,  and,  as  the 
evidence  introduced  on  the  part  of  plaintiff  tended  to  prove, 
he  pushed  the  plaintiff  off  the  car.  The  testimony  of  the 
conductor,  of  itself,  is  enough  to  establish  the  fact  that  he 
was  acting  within  the  general  scope  of  his  employment  when 
the  plaintiff  was  put  off  the  car.  He  testified:  "I  got  to  Chi- 
cago avenue,  and  there  was  an  old  gentleman  got  on.    We 
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got  near  Superior  street.  We  started  up  again.  We  got  be- 
tween the  blocks.  This  boy  jumped  on  the  car.  I  started 
to  go  around  to  collect  fares,  and,  in  so  doing,  1  swung  off  the 
back  platform  and  shouted  to  the  boy  :  '  L^k  out,  there  1 ' 
and  he  jumped  off,  and  the  car  coming  north  caught  him. 
The  boy  was  about  five  feet  from  me,  I  guess,  when  he  jumped 
from  the  car.  I  was  just  swinging  off  from  the  rear  platform." 
If  the  plaintiff  was  a  trespasser  on  the  car,  or  if  he  was  un- 
lawfully riding  on  the  car  without  the  payment  of  fare,  was 
a  matter  of  no  moment.  If  plaintiff  had  no  right  on  the  car, 
and  the  conductor  in  the  discharge  of  his  duty  as  manager 
of  the  car  undertook  to  put  him  off,  the  law  required  him  to 
act  m  a  prudent  manner,  and  exercise  due  care  for  the  safety 
of  the  plaintiff,  and  if  he  failed  to  do  so,  and  in  consequence 
the  plaintiff  was  injured,  the  defendant  was  liable.  The  court 
gave,  in  behalf  of  the  plainftff,  four  instructions  ;  and  in  the 
argument  it  is  claimed  that  they  are  all  erroneous.  The  in- 
structions may  contain  technical  inaccuracies,  but  in  the  main 
we  regard  them  as  correct.  They  contain  nothing  calculated 
to  mislead  the  jury.  All  the  instructions  asked  on  behalf  of 
the  defendant — 10  in  number — were  given  as  asked.  There 
is,  therefore,  no  just  ground  for  claiming  that  the  jury  were 
not  fully  instructed. 

One  other  question  remains  to  be  considered.    Two  wit- 
nesses who  had  been  subpcenaed  to  attend  and  testify  for  de- 
fendant, and  wno  had  been  in  attendance,  failed  to 
™"  *?  '^    appear  when  defendant  had  finished  introducing 
„i„,  his  other  evidence,  and  the  defendant  requested 

time  to  procure  the  witnesses.  The  court  delayed 
the  cause  some  15  minutes,  and  then  refused  to  wait  longer  tor 
the  witnesses.  On  the  motion  for  a  new  trial,  an  affidavit  on  be- 
half of  defendant  was  read,  showing  the  facts  relied  upon  on 
this  branch  of  the  case.  It  may  be  that  the  evidence  of  the 
witnesses  would  have  beenmaterial,  but  it  nowhere  appears 
from  the  showing  of  defendant  that  the  absence  of  the  wit- 
nesses was  not  by  its  consent,  and  upon  this  ground  alone  the 
defendant  failed  to  make  a  proper  showing.  The  judgment 
•  of  appellate  court  will  be  affirmed. 

Removal  of  TrMpatMr — Liability  ofCompany  for  Wanton  and  Willfol  Acts 
of  8«nants< — See  Chicago,  etc..  R.  Co.  v.  Flexman,  8  Am.  &  Eng.  R.  Cas. 
354 ;  Carter  v.  Louisville,  etc.,  R.  Co.,  22  lb.  36a ;  Hoffman  v.  New  York, 
etc..  R.  Co.  24/^.537  ;  Arnold  t',  Pennsylvania  R.  Co.,  28  lb.  189;  Williams 

Puilman  P.  Car.  Co.  33  lb.  407.    And  see  generally  as  to  liability  of  com- 


mny  for  willful  and  malicious  acts  of  servants,  notes.   15  Am.  &.  Ei^.  R. 
Cas.  141,  149  ;  18  /*.  382,  393 ;  31  lb.  376 :  34-  /*.  38". 
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{Illinois  Supreme  Court,  June  15,  1889.) 

pMnenal  Injuriu— Paraon  Rightfully  on  Track — Evidanoe  of  Nsfflgane*. — 
In  an  action  to  recover  damages  for  the  death  of  a  person  riKhUuUj  upMi 
Uie  railroad  tracic,  the  court  properly  refuses  to  direct  a  verdict  for  the  de- 
fendant when  there  is  evidence  that  the  train  was  moving  at  from  30  to 
3$  miles  an  hour;  that  the  accident  happened  in  a  thickly  settled  portion 
of  a  city ;  that  the  bell  was  not  rung  as  ivquii^d  by  a  city  ordinance ;  and 
that  the  deceased  was  in  the  exercise  of  due  care. 

8ama — Special  Findings— Evldantlari  Fact*. — "Questions  of  lact"  upon 
which  the  jury  may,  under  the  Illinois  statute  be  required  to  return  special 
findings  include  only  the  ultimate  facts  upon  which  the  rights  of  the  par- 
ties directly  depend,  and  do  not  include  mere  evidentiaiy  facts. 

Sama — EMerelsv  of  Dua  Car»~8pecial  Findings. — In  an  action  to  recover 
damages  for  causing  the  death  ofa  person  rightfully  upon  a  railroad  track, 
a  request  for  a  finding  of  fact  as  to  what  precautions  the  deceased  took 
to  inform  himself  of  the  approach  of  the  train  which  caused  the  injury  is 
properly  modified  so  as  to  retjuire  a  finding  whether  the  deceased  was  ex- 
ercising reasonable  care  for  his  own  safety  at  the  time  of  the  accident. 

Same — Dutyto  Look  and  Listen — Qsnaral  Verdlctr— As  the  failure  of  a 
person  on  a  railroad  track  to  look  and  listen  for  approaching  trains  is  only 
evidence  of  negligence  and  not  necessarily  negligence  per  se,  findings  of 
fact  that  a  deceased  person  might,  by  looking  and  listening,  have  discov- 
ered the  approach  of  the  train  causing  his  death  are  not  inconsistent  with 
a  general  verdict  for  the  plaintiff. 

Sama — Failure  to  Look  and  Listen — Qrots  Negligence  of  Companyr-^ln 
Illinois  where  the  doctrine  of  comparative  negli^nce  is  adopted,  the  fail- 
ure of  a  person  to  exercise  ordinaiy  care  in  looking  for  approaching  trains 
will  not  defeat  recovery,  if  the  n^Iigence  of  the  company's  servants  waft 
so  gross  as  to  amount  to  a  willful  disregard  of  the  rights  or  safety  of  the 
pucuic,  and  an  instruction  that  a  failure  to  look  and  listen  will  preclude  re- 
covery is  properly  refused. 

Same — Excetslva  Speed  within  City  Limits—Municipal  Ordinance.— Even 
in  the  absence  of  a  municipal  ordinance,  a  railroad  company  is  bound  to 
run  its  trains  at  such  rate  of  speed  as  not  to  endanger  the  public,  and  the 
rate  of  speed  at  which  a  train  was  run,  may  be  considered  in  determining 
the  question  of  the  company's  n^ligence. 

Same — Persons  Rightfully  on  Track— Notice — Ou^  of  Company. — When  a 
person  employed  by  a  city,  to  clean  and  paint  a  railroad  viaduct,  has  been 
-"-^tfully  working  upon  the  railroad  such  a  length  of  time  as  raisesan  im- 

'"^'n  of  notice  to  the  company  of  his  presence  there,  the  compof^ 
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must  run  its  trains  with  a  proper  regard  to  his  safety,  although  the  general 
public  be  excluded  from  the  place  where  he  is  working. 

Appeal  from  Appellate  Court,  First  District. 

W.  C.  Gcuefy  and  JV.  B.  Keep  for  appellant. 

M.  L.  Kjtigkt  and  Joseph  S.  Kennard,  Jr.  for  appellee. 

Bailey,  J. — This  was  an  action  on  the  case,  brought  by 
Annie  Dunleavy,  administratrix  of  the  estate  of  John  Dun- 
Ch«  Hated,  leavy,  deceased,  against  the  Chicago  &  Northwest- 
ern Railway  Company,  to  recover  damages  under 
the  statute  for  the  death  of  the  plaintifi's  intestate.  The  dec- 
larations consisted  of  nine  counts,  to  the  fifth,  sixth  and 
seventh  of  which  a  demurrer  was  sustained.  To  the  remain- 
ing counts  the  defendant  pleaded  not  guilty,  and,  on  trial  be- 
fore the  court  and  a  jury,  the  issues  were  found  for  the  plaint- 
iff, and  her  damages  assessed  at  (1,800  and  for  that  sum  and 
costs  the  court,  after  denying  the  defendant's  motion  for  a 
new  trial,  gave  judgment-  for  the  plaintiff.  Said  judgment 
was  afhrmed  by  the  appellate  court  on  appeal,  and  by  a  fur- 
ther appeal  the  record  is  now  brought  to  this  court. 

The  nrst  count  of  the  declaration  alleges  that  the  defend- 
ant, on  the  26th  daj  of  July,  1886,  by  its  servants,  ran  one  of 
its  locomotive  engines,  witn  a  train  of  freight-cars  thereto  at- 
tached, from  east  to  west,  over  one  of  its  tracks  under  a 
viaduct  at  Blue  Island  avenue,  in  the  city  of  Chicago ;  that 
the  plaintiff's  intestate  was  then  and  there  in  the  employ  of 
said  city,  cleaning  and  painting  the  iron  columns,  etc.,  of  said 
viaduct;  and  that  "  the  said  train  was,  by  and  through  the 
negligence,  carelessness,  and  improper  conduct  of  the  said 
defendant  through  its  servants  in  the  premises,'  run  at  a  high 
and  dangerous  rate  of  speed,"  and  that  while  being  so  run  it 
was  driven  against  and  upon  said  Dunleavy,  whereby  he  was 
instantly  killed.  The  second  count  alleges  that  the.  defend- 
ant, through  its  servants,  "  so  carelessly,  improperly,  and  un- 
slcillfuUy  manned  and  conducted  said  engine  and  train  that 
the  said  John  Dunleavy  was  forcibly  knocked  down  by  said 
engine  and  train,"  and  thrown  under  the  wheels  of  the  train, 
and  instantly  killed.  The  third  count  sets  up  an  ordinance 
of  said  city  requiring  the  bell  of  each  locomotive  engine  to 
be  rung  continually  while  running  within  the  city,  and  alleg- 
ing that  the  defendant's  servants  m  charge  of  said  train  failed 
to  comply  with  the  ordinance,  and  that  in  consequence  of 
such  failure  said  Dunleavy  was  killed.  The  fourth  count  is 
substantially  like  the  second.  The  eighth  count  alleges  that  the 
engineer  and  fireman  could,  by  looking,  have  seen  Dunleavy 
standing  at  his  work,  and  by  sounding  a  whistle  have  given 
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him  notice  of  the  approach  of  a  train,  but  that  they  failed  to 
sound  the  whistle,  and  that  in  consequence  of  such  failure  said 
Dunleavy  was  killed.  The  ninth  count  alleges  substantially 
the  same  act  of  negligence  as  the  eighth,  though  in  different 
lang^uage.  Each  count  alUeges  in  proper  form  tnat  Dunleavy, 
at  the  time  he  was  killed,  was  fn  the  exercise  of  due  care. 

At  the  close  of  the  trial  the  counsel  for  the  defendant  asked 
the  court  to  instruct  the  jury  that  the  evidence  in  the  case 
was  insufficient  to  sustain  a  verdict  for  the  plaintiff, 
and  that  their  verdict  should  therefore  be  for  the  Befmito 
defendant.     This  instruction  the  court  refused  to  Ji"Jfc'*.'* 
give,  and  such  refusal  is  assigned  for  error.    A  imtmt.        ^ 
prayer  for  an  instruction  of  this  character  is  in  the. 
nature  of  a  demurrer  to  the  evidence,  and  is  equivalent  to  an 
admission  upon  the  record  of  every  fact  and  every  conclusion 
in  favor  of  tne  opposite  party  which  the  evidence  conduces 
to  prove ;  in  other  words,  every  fact  which  the  jury  might  have 
inferred  from  it  in  favor  of  such  opposite  party.     Such  in- 
struction should  not,  therefore,  be  given,  except  where  there 
is  a  substantial  failure  of  evidence  tending  to  prove  the  plaint- 
iff's cause  of  action,  or  to  prove  some  material  fact  neces- 
sary to  establish  it.     The  instruction  asked  was  based  upon 
the  theory  that  there  was  a  substantial  failure  of  evidence 
tending  to  prove  the  negligence  charged  against  the  defend- 
ant.    Inconsidering  the  propriety  of  said  instruction,  we  have 
nothing  to  do  with  any  questiori  as  to  the  preponderance  of 
the  evidence  or  the  credibility  of  the  witnesses,  or  the  force 
to  be  given  to  the  evidence  having  a  tendency  merely  to  im- 
peach their  veracity.     The  only  question  is  whether  any  evi- 
aence  was  given  which,  if  true,  would  have  tended  to  sup- 
port a  verdict  for  the  plaintiff. 

Upon  the  question  of  the  speed  of  the  train  at  the  time  Dun- 
leavy was  killed,  the  witnesses  for  the  plaintiff  testified  that 
it  was  moving  very  fast ;  some  of  them  fixing  the  speed  at  from 
30  to  35  miles  per  hour.  Such  speed,  at  the  place  where  the 
accident  happened,  in  a  thickly  settled  portion  of  a  great  city, 
was  of  itself  a  fact  for  the  jury  to  consider  as  tending  to  show 
that  the  defendant  was  guilty  of  negligence,  and  was  sufficient 
to  justify  an  inference  to  that  effect.  The  city  ordinance  re- 
quiring a  bell  to  be  rung  continually  while  the  train  was  in 
motion  at  the  place  in  question  was  proved,  and  the  testimony 
of  a  number  of  the  plaintiff's  witnesses  tended  to  show  that 
no  bell  was  rung  or  other  warning  given  until  after  Dunleavy 
was  struck.  This  evidence,  tending,  as  it  did,  to  show  a 
breach  of  municipal  ordinance,  was  also  a  sufficient  basis  for* 
an  inference  by  the  jury  of  negligence.  The  circumstances 
under  which  the  plaintiff's  intestate  was  killed,  and  which 
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need  not  here  be  stated  in  detail,  clearly  tended  to  establish 
a  causal  relation  between  such  acts  ot  negligence  and  the  coU 
lision  which  resulted  in  his  death.  There  was  also  evidence, 
partly  direct  and  partly  circumstantial,  tending  to  show  tte 
exercise  of  ordinary  care  on  the  part  of  the  deceased.  Mani- 
festly, then,  the  case  was  not  one  where  a  demurrer  to  the 
evidence  could  have  been  sustained,  and  the  court,  therefore, 
properly  refused  to  instruct  the  jury  to  find  a  verdict  for  the 
defendant 

The  next  questions  to  be  considered  are  those  which  relate 
to  the  special  findings  of  the  jury.     Upon  this  branch  of  the 

case  it  is  urged — First,  that  the  court  improperly 
qaMtimira.  refused  to  submit  certain  questions  of  fact  to  the 
^I^^S^fc    J"''y  '  ^^'^'""^'  tl^^t  certain  of  the  questions  of  fact 

submitted  were  not  properly  answered  ;  and,  tAird, 
that  the  special  findings  of  fact  are  inconsistent  with  the  gen- 
eral verdict.  The  statute  under  which  special  findings  may 
be  required  is  but  recent,  and  the  rules  of  practice  thereby 
established  have  never  before  been  presented  to  this  court 
for  its  consideration.  We  must  therefore  look  mainly  to  the 
statute  itself  for  our  guide  in  determining  the  propositions  now 
raised.  The  statute  is  as  follows ;  "  Section  i.  That  in  all 
trials  by  jury,  in  civil  proceedings  in  this  state  in  courts  of  rec- 
ord, the  jury  may  render,  in  their  discretion,  either  a  gen- 
eral or  a  special  verdict ;  and,  in  any  case  in  which  they  render 
a  general  verdict,  they  may  be  required  by  the  court,  and 
must  be  so  required  on  request  of  any  party  to  the  action,  tt> 
find  specially  upon  any  material  question  or  questions  of  fact 
which  shall  oe  stated  to  them  in  writing,  which  questions  of 
fact  shall  be  submitted  by  the  party  requesting  the  same  to 
the  adverse  party  before  the  commencement  of  the  argu- 
ment to  the  jury.  Sec.  2.  Submitting  or  refusing  to  submit 
a  question  of  fact  to  the  jury,  when  requested  by  a  party  as 
provided  by  the  first  section  hereof,  may  be  excepted  to  and 
be  reviewed  on  appeal  or  writof  error  as  a  ruling  on  a  question 
of  law.  Sec.  3.  When  the  special  finding  of  fact  is  inconsist- 
ent with  the  general  verdict,  the  former  shall  control  the 
latter,  and  the  court  may  render  judgment  accordingly."  3 
Starr  &  C.St.  435. 

This  statute,  so  far  as  it  relates  to  special  verdicts,  is  mere- 
ly declaratory  of  the  common  law.  It  has  been  competent  for 
juries  at  common  law,  since  the  statute  13  Edw.  i,  to  find  a 
general  verdict,  or,  when  they  have  any  doubt  as  to  the  law, 
to  find  a  special  verdict,  and  refer  the  law  arising  thereon  to 
the  decision  of  the  court.  By  a  special  verdict,  the  jury,  in- 
stead of  finding  for  either  party,  find  and  state  all  the  facts  at 
issue,  and  conclude  conditionally  .that  if,  upon  the  whole 
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matter  thus  found,  the  court  should  be  of  the  opinion  that 
the  plaintiff  has  a  good  cause  of  action,  they  fmd  for  the 
plaintiff,  and  assess  his  damages:  if  otherwise,  then  for  the 
defendant.    2  Tidd,  Pr.  (Amer.  Ed.)  897,  and  note. 

The  rules  of  law,  as  to  special  verdicts  and  their  requisites 
have  long  been  settled,  both  in  this  country  and  in  England. 
Thus,  it  IS  held  that  they  should  find'  facts,  and  not  the  mere 
evidence  of  facts,  so  as  to  leave  nothing  for  the  court  to  de- 
termine except  questions  of  law,  Vincentt'.  Morrison,  Breese 
(III.V  227;  Brown  &.  Ralston,  4  Rand.  (Va.),  504;  Seward  v. 
JacKson,  8  Cow.  (N.  Y.),  406  :  Henderson  v.  Aliens,  i  Hen.  & 
M.  (Va.),  23s  ;  Hill  v.  Covell,  i  N.  Y.  522;  Langley  v.  War- 
ner,  3  N.  Y.  327;  Kingsley  v.  Coyle,  58  Pa.  St.  461 :  Thomp- 
son  V.  Farr,  i  Speer  (S.  Car.),  93 ;  Leach  v.  Church,  10  Ohio 
St  149;  La  Frombois  ».  Jackson,  8  Cow.  (N.  Y.),  589.  To 
authorize  a  judgment  upon  a  special  verdiqt,  all  the  facts 
essential  to  the  right  of  the  party  in  whose  favor  the  judg- 
ment is  to  be  rendered  must  be  found  by  the  jury.  Finding 
sufficient  evidence, /r(«(iyiwif,  to  establish  such  facts,  is  not 
sufficient,  Blake  v.  Davis,  20  Ohio,  231  ;  Hambleton  v. 
Dempsey, /c^.  168,  If  probative  facts  are  found  from  which 
the  court  can  declare  that  the  ultimate  facts  necessarily  result, 
the  finding  is  sufficient  Alabama  Addition  Water  Co,  v. 
Richardson,  72  Cal.  598;  Coveny  v.  Hale,  49  Cal.  552,  A 
special  verdict  cannot  be  aided  by  intendment,  and  therefore 
any  fact  not  ascertained  by  it  will  be  presumed  not  to  exist. 
Lee  V.  Campbell,  4  Port.  (Ala,),  198 ;  Tunnell  v.  Watson,  2 
Munf.  (Va.),  283 :  Lawrence  v.  Beaubien,  2  Bailey  (S.  Car.), 
625. 

It  is  manifest,  of  course,  that  a  special  finding  by  a  jury 
upon  material  questions  of  fact  submitted  to  them  under  the 
provisions  of  the  statute,  is  not  a  special  verdict,  but  an  es- 
sentially different  proceeding.  A  special  verdict  cannot  be 
found  where  there  is  a  general  verdict,  but  the  special  find- 
ings of  fact  provided  for  by  the  statute  can  be  required  only 
in  case  a  general  verdict  is  rendered.  But,  while  this  is  so, 
much  light  in  relation  to  special  findings  upon  questions  of 
fact,  and  their  office  and  objects,  may  be  derived  from  the 
rules  applicable  to  special  verdicts.  Both  forms  of  verdict 
are  provided  for  by  the  same  statute,  and  they  must  therefore 
be  construed  as  hdneinpari  materia.  In  giving  construction 
to  the  statute,  the  first,  and  perhaps  the  most  important, 
question  relates  to  the  scope  and  meaning  of  the  phrase, 
"materia!  question  or  questions  of  fact"  May  such  questions 
relate  to  mere  evidentiary  facts,  or  should  they  be  restricted 
to  those  ultimate  facts  upon  which  the  rights  of  the  parties 
directly  depend  ?  Evidently  the  latter.  Not  only  does  this 
39  A.  &  E.  R.  Cm,— ^s. 
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conclusion  follow  from  analogy  to  the  rules  relating  to  special 
verdicts,  but  it  arises  from  tne  very  nature  of  the  case.  It 
would  clearly  be  of  no  avail  to  require  the  jury  to  find  mere 
matters  of  evidence,  because,  after  being  found,  they  would 
in  no  way  aid  the  court  in  determining  what  judgment  to 
render.  Doubtless  a  probative  fact  from  which  the  ultimate 
fact  necessarily  results  would  be  material,  for  there  the  court' 
could  infer  such  ultimate  factas  a  matter  of  law.  But  where 
the  probative  fact  is  merely  firima  facie  evidence  of  the  fact 
to  be  proved,  the  proper  deductions  to  be  drawn  from  the 
probative  fact  presents  a  question  of  fact,  and  not  of  law,  re- 
quiring further  action  by  the  jury,  and  it  cannot,  therefore, 
be  made  the  basis  of  any  action  by  the  court.  Requiring  the 
ury  to  find  such  probative  fact  is  merely  requiring  them  to 
ind  the  evidence  and  not  the  facts,  and  results  in  nothing 
which  can  be  of  the  slightest  assistance  to  the  parties  or  the 
court  in  arriving  at  the  proper  determination  of  the  suit. 

The  view  we  take  is  strongly  fortified  by  the  provision  of 
the  third  section  of  the  statute,  that,  when  a  special  finding 
of  fact  is  inconsistent  with  'the  general  verdict,  the  former 
shall  control.  This  necessarily  impHes  that  the  fact  to  be 
submitted  shall  be  one  which,  if  ^found,  may  in  its  nature  be 
controlling.  That  can  never  be  the  case  with  a  mere  eviden- 
tiary fact,  A  faot  which  merely  tends  to  prove  a  fact  in 
issue  without  actually  proving  it  cannot  be  said  to  be,  in  any 
legal  sense,  inconsistent  with  a  general  verdict,  whatever 
that  verdict  may  be.  Such  inconsistency  can  arise  only 
where  the  fact  found  is  an  ultimate  fact,  or  one  from  whicn 
the  existence  or  non-existence  of  such  ultimate  fact  necessa- 
rilyfollows,andthat  is  never  the  case  with  that  which  is  only 
firtma /acie  evidence  oi  the  inct  sought  to  be  proved.  The 
common  law  requires  that  verdicts  shall  be  the  declaration 
of  the  unanimous  judgment  of  the  12  jurors.  Upon  all  mat- 
ters which  they  are  required  to  find,  they  must  be  agreed. 
But  it  has  never  been  held  that  they  must  all  reach  their  con- 
clusions in  the  same  way  and  by  the  same  method  of  reason- 
ing. To  require  unanimity,  not  only  in  their  conclusions,  but 
in  the  mode  by'which  those  conclusions  are  arrived  at,  would 
in  most  cases  involve  an  impossibility.  To  require  unanimity, 
therefore,  not  only  in  the  result,  but  also  in  each  of  the  sue-  . 
cessive  steps  leading  to  such  result,  would  be  practically  de-  ' 
structive  of  the  entire  system  of  jury  trials.  To  illustrate, 
suppose  a  plaintiff,  trying  his  suit  before  1 2  jurors,  should 
seek  to  prove  a  fact  alleged  in  his  declaration  by  giving  evi- 
dence 01  12  other  facts,  each  having  an  independent  tendency 
to  prove  the  fact  alleged.  The  evidence  of  each  probative 
fact,  or  the  conclusions  to  be  drawn  from  it,  might  appeal 
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with  peculiar  force  to  the  belief  or  judgment  of  some  one  of 
the  jurors,  but  less  so  to  his  fellows.  The  cumulative  effect 
■of  all  the  evidence  might  be  such  as  to  leave  no  doubt  in  the 
mind  of  any  member  of  the  panel  as  to  the  truth  of  the  fact 
alleged,  still,  if  the  jury  were  required  to  find  specially  as  to 
«ach  probative  fact,  no  one  of  the  12  facts  would  be  at  all 
likely  to  meet  with  unanimous  concurrence  of  the  entire  jury. 
As  to  each  they  would  be  compelled  to  confess  their  inability 
to  agree,  or,  wnat  would  be  its  equivalent,  say  they  did  not 
know  or  could  not  tell ;  which,  if  we  apply  the  rules  govern- 
ing special  verdicts,  would  be  tantamount  to  a  finding  that  ■ 
the  fact  was  not  proved  or  did  not  exist.  If  such  rinding 
should  be  required,  and  should  be  given  the  effect  of  con- 
trolling the  general  verdict,  the  result  would  be  that  under 
such  system  of  trial  general  verdicts  could  but  seldom  stand. 
However  natural  the  curiosity  parties  may  have  to  know  the 
precise  course  of  reasoning  by  which  jurors  may  arrive  at 
verdicts  either  for  or  against  them,  they  have  no  right,  under 
guise  of  submitting  questions  of  fact  to  be  found  specially  by 
the  jury,  to  require  tnera  to  give  their  views  upon  each  item 
of  evidence,  and  thus  practically  subject  them  to  a  cross-ex- 
amination as  to  the  entire  case.  Such  practice  would  subserve 
no  useful  purpose,  and  would  only  tend  to  embarass  and  ob- 
struct the  administration  of  justice,  and  we  may  further  say 
that  such  practice  finds  no  warrant  in  our  statute.  We  are 
referred  to  one  case  in  another  state  where,  in  a  suit  for  per- 
sonal injuries  against  a  railroad  company,  the  defendant  was 
permitted,  under  a  statute  somewhat  similar  to  ours,  to  put 
to  the  jury  no  less  than  136  interrogatories  as  to  the  facts, 
covering  apparently  every  possible  phase  of  the  evidence. 
Railroad  Co.  v.  Cone,  37  itan.  567,  The  judgment  against 
the  railroad  company  was  reversed  for  an  erroneous  instruc- 
tion to  the  jury  as  to  the  form  of  their  answer  to  questions 
where  the  evidence  was  not  sufficient,  but  no  suggestion  seems 
to  have  been  made  that  any  portion  of  the  questions  put  to 
the  jury  were  improper.  Whatever  may  be  the  view  of  such 
practice  taken  by  the  courts  of  other  states,  weare  unwilling 
to  give  our  countenance  to  its  adoption  here. 

In  the  present  case  the  defendant's  counsel  prepared  and 
submitted  15  questions  of  fact,  upon  which  the  court  was 
asked  to  require  the  jury  to  make  special  findings.  Of  these 
the  eleventh  and  twelfth  were  refused.  The  first  was  modi- 
fied and  submitted  to  the  jury  in  its  modified  form.  The 
residue  of  the  questions  were  submitted  as  asked.  We  do 
not  understand  that  the  defendant  is  now  complaining  of  the 
action  of  the  court  in  relation  to  its  eleventn  and  twelfth 
-questions  of  fact.     The  first,  as  prepared  by  the  defendant's 


Digmzefl  by  Google 


388      CHICAGO   &   NORTHWESTERN   R.   CO.   t'.   DUNLEAVY, 

counsel,  was  as  follows :  "(i)  What  precaution  did  the  de- 
ceased take  to  inform  himself  of  the  approach  of  the  train 
which  caused  the  injury  ?"  This  was  modified  by  the  court 
so  as  to  read  as  follows:  "(i)  Was  the  deceased  exercising 
reasonable  care  for  his  own  safety  at  the  time  he  was  killed!^ 
The  ultimate  fact  which  it  was  incumbent  upon  the  plaintiff 
to  prove,  and  which  the  defendant  soueht  to  disprove,  was 
that  the  deceased,  at  the  time  he  was  killed,  was  in  the  exer- 
cise of  due  care.  That  was  one  of  the  issues  made  by  the 
pleadings,  and  it  was  one  of  the  ultimate  facts  upon  which 
the  plaintiS's  riffht  to  recover  necessarily  depended.  What 
the  deceased  did  to  inform  himself  of  tne  approach  of  the 
train  was  material  only  as  tending  to  show  reasonable  care  on 
his  part,  or  the  want  of  it.  His  acts  in  that  behalf,,  then, 
whatever  they  may  have  been,  were  facts  which  were  merely 
evidential  in  their  nature,  and,  while  they  doubtless  would 
have  had  a  tendency  to  prove  reasonable  care  or  the  con- 
trary, there  were  none  of^them,  so  tar  as  the  evidence  shows^ 
which  would  have  been  conclusive  of  that  question.  The 
question,  then,  as  submitted  by  the  defendant's  counsel, 
sought  to  obtain  a  finding  as  to  mere  probative  facts,  and  the 
court,  therefore,  properly  refused  to  require  the  jury  to  an- 
swer it.  The  question  substituted  by  the  court  submitted  to 
the  jury  a  material  and  controlling  fact,  and  one  which  could 
be  properly  made  the  subject  of  a  special  finding. 

Complaint  is  made  to  the  answers  given  by  the  jury  to  the 
fourth  and  fifth  questions.  Those  questions  were  as  follows; 
"(4)  Did  the  deceased  look  to  ascertain  if  the  train  in  ques- 
tion was  approaching?  (5)  Did  the  deceased  listen  to  ascer- 
tain if  said  train  was  approaching  ?  To  both  of  these  questions 
the  jury  answered  :  "  Don't  know."  It  is  perhaps  question- 
able whether  defendant,  in  order  to  avail  itself  of  tne  objection 
that  no  proper  answer  was  made  to  these  questions  should 
not  have  made  it  at  the  time  the  verdict  was  returned,  and 
before  the  jury  were  discharged ;  for  then  the  jury  might 
have  been  required  to  complete  their  verdict  by  making  proper 
answers.  Moss  v.  Priest,  19  Abb.  Pr.  314.  But,  however  tnat 
may  be,  it  is  manifest  that  the  error,  if  it  be  one,  cannot  have 
been  prejudicial  to  the  defendant,  unless  it  can  be  seen  that 
answers  to  said  questions  most  favorable  to  the  defendant — 
which,  of  course,  would  have  been  answers  in  the  negative — 
would  have  constituted  a  finding  inconsistent  with  the  gen- 
eral verdict.  If,  then,  we  treat  said  questions  as  having  been 
answered  in  the  negative,  would  such  answers,  either  alone 
or  in  connection  with  the  answers  to  the  other  questions, 
have  constituted  a  finding  necessarily  inconsistent  with  the 
general  verdict?  To  the  second  question,  viz.,  "  If  the  de- 
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ceased  had  looked  before  the  accident,  could  he  have  discov- 
ered the  approach  of  the  train  in  time  to  have  avoided  the 
accident  ?"  trie  jury  answered  "  Yes ;"  and  to  the  third  ques- 
tion, viz.,  "  If  the  deceased  had  listened  before  the  approach 
of  said  train,  could  he  have  discovered  the  approach  of  the 
train  in  time  to  have  avoided  the  accident  ?"  tnev  answered, 
"  If  he  had  concentrated  his  attention  in  that  particular  direc- 
tion, yes."  The  first  question,  viz.,  "  Was  the  deceased  exer- 
cising reasonable  care  for  his  safety  at  the  time  he  was  killed  ?" 
was  3so  answered,  "  YeS."  The  question  then  presents  itself 
whether,  if  it  be  admitted  that  the  deceased  neither 
looked  nor  listened  for  the  train,  and  also  that  if  Cg»trib»tmT 
he  had  looked  he  could  have  seen  it,  and  if  he  had  ^'*'^!^ 
listened  with  his  attention  concentrated  in  that  1,,^"^ 
direction  he  could  have  heard  it  in  time  to  avoid  lutem. 
the  accident,  such  facts  would  constitute  such  con- 
clusive proof  of  contributory  negligence  on  the  part  of  the 
deceased  as  would  have  barred  a  recovery.  Undoubtedly  a 
failure  to  look  or  listen,  especially  where  it  affirmatively  ap- 
pears that  looking  or  listening  might  have  enabled  the  party 
exposed  to  injury  to  see  the  train,  and  thus  avoid  being  in- 
jured, is  evidence  tending  to  show  negligence.  But  they  are 
not  conclusive  evidence,  so  that  a  charge  of  negligence  can 
be  predicated  upon  them  as  a  matter  of  law.  Tnere  may  be 
various  modifying  circumstances  excusing  the  party  n-om 
looking  or  listening,  and,  that  being  the  case,  a  mere  failure 
to  look  or  listen  cannot,  as  a  legal  conclusion,  be  pronounced 
negligence /?r  se.  In  determining  whether  the  special  find- 
ings are  inconsistent  with  the  general  verdict,  so  that  the 
latter  must  be  held  to  be  controlled  by  the  former,  this  court 
cannot  look  at  the  evidence.  All  reasonable  presumptions 
will  be  entertained  in  favor  of  the  verdict,  while  nothing  will 
be  presumed  in  aid  of  the  special  findings  of  fact.  The  incon- 
sistency must  be  irreconcilable,  so  as  to  be  incapable  of  being 
removed  by  any  evidence  admissible  under  the  issues.  Penn- 
sylvania Co,  V.  Smith,  g8  Ind.  42  ;  McComas  v.  Haas,  107  Ind. 
SI2;  Redelsheiraer  ii.  Miller,  107  Ind.  485.  Under 
these  principles,  it  must  be  held  that  there  is  no  T«rtiet»ii 
necessary  or  irreconcilable  inconsistency  between  J!*"^'" 
the  special  findings  and  the  general  verdict,  espec-  2^1^.  *"' 
ially  in  view  of  the  fact  that  the  jury,  notwithstand- 
ing their  findings  that  the  deceased  did  not  look  or  listen,  also 
found  that  he  was  in  the  exercise  of  reasonable  care. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  to  the 

fry  certain  instructions  asked  on  behalf  of  the  defendant, 
woof  the  instructions  so  refused  are  the  following:    "(7)  The 
jury  are  instructed,  as  a  matter  of  law,  that  if  you  believe 
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from  the  evidence  that  the  deceased  could,  by  the  exercise 
oE  ordinary  care  and  prudence  on  his  part,  have 
[V*|*^!J'^  seen  or  ascertained  the  approach  of  the  train  in 
■  aJuJl^tll'  time  to  have  avoided  the  accident,  even  if  the  nec- 
essary signals  were  not  given  by  the  defendant,  or 
its  servants  in  charge  of  the  train,  then,  and  in  that  case,  it  is- 
immaterial  whether  such  signals  were  given  or  not,  and  any 
neglect  to  give  them  on  the  part  of  the  defendant  would  not 
furnish  sumcientground  fora  recovery,"  "(12)  The  jury  are 
instructed,  as  a  matter  of  law,  that  if  you  believe;  from  all  the 
evidence  in  this  case,  that  if  the  deceased  had  looked  and 
listened  for  approaching  trains,  he  could,  by  the  exercise  of 
either  of  these  faculties,  have  discovered  the  approaching  en- 
gine in  time  to  have  avoided  the  accident,  the  presumption 
of  law  would  be  that  he  did  know  of  the  approach  of  said  en- 
gine. When  a  person  can  see  they  must  See,  and  it  will  not 
avail  them  to  say  they  did  not."  Of  these  instructions,  the 
seventh  is  based  upon  the  theory  that,  if  the  deceased  failed 
to  exercise  ordinary  care  to  see  and  ascertain  the  approach  of 
the  train,  such  negligence  was  sufficient  to  bar  a  recovery, 
wholly  irrespective  of  the  degree  of  negligence  of  which  the 
servants  of  the  defendant  may  have  been  guilty  in  failing  to 
give  the  requisite  signals ;  that  is  to  say,  even  though  the  de- 
fendant's servants  may  have  been  guilty  of  negligence  in  that 
behalf  so  gross  as  to  amount  to  a  wanton  or  reckless  disre- 
gard of  the  safety  of  the  deceased  or  of  the  public.  That 
such  is  not  the  law  is  too  well  established  to  require  the  cita- 
tion of  authorities.  The  proper  rule  was  laid  down  with  sub- 
stantial accuracy  in  the  thirteenth  instruction  given  at  the 
instance  of  the  defendant,  in  which  it  was  held  that  if  the  de- 
ceased, by  the  exercise  of  ordinary  care,  could  have  seen  the 
approach  of  the  train,  then  the  law  made  it  his  duty  to  see  it, 
and  that,  if  he  failed  in  such  duty,  his  failure  would  bar  a 
recovery,  unless  the  evidence  showed  that  the  defendant  or 
its  servants  were  guilty  of  negligence  so  gross  as  to  amount 
to  a  willful  disregard  of  the  rights  or  safety  of  the  public. 
By-  this  latter  instruction  the  law  was  laid  down  as  favorably 
.for  the  defendant  as  it  had  a  right  to  ask  and  the  seventh 
instruction  was  therefore  properly  refused.  The  twelfth 
instruction  was  clearly  erroneous.  There  is  no  legal  pre- 
sumption by  virtue  of  which  the  deceased,  if  he  could  have 
discovered  the  approaching  engine  by  either  looking  or  list- 
ening, must  be  deemed  to  have  actually  known  that  the  engine 
was  approaching;  nor  is  there  any  rule  of  law  which,  under 
the  circumstances  here  supposed,  would  treat  him  as  though 
he  had  actual  knowledge  of  its  approach.  Failing  to  ascer- 
tain the  approach  of  the  engine  when  the  means  of  doing  so- 
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were  within  his  reach  would  be  mere  negligence,  but  failing 
to  get  out  of  the  way  of  the  engine  when  lie  actually  knew  of 
its  approach  would  be  suicide. 

The  following  instruction  (the  seventeenth  of  those  asked 
by  the  defendant)  was  also  refused  :  "The  jury  are  instructed, 
as  a  matter  of  law,  that  if  you  believe,  from  the  evidence  in 
this  case,  that  both  the  plaintiff  and  the  agents  and  servants 
of  the  defendant  were  guilty  of  gross  negligence  contributing 
to  the  injury  complained  01  in  tnis  case,  your  verdict  should 
be  for  the  defendant."  This  instruction  contained  a  proposi- 
tion of  law  which  has  been  frequently  approved  by  this  court, 
but  we  are  of  the  opinion  that,  in  view  of  the  rules  laid  down  in. 
various  of  the  instructionsgiven,  the  defendant  could  not  have 
been  materially  prejudiced  by  its  refusal.  By  the  fourth  instruc- 
tion the  jury  were  told  that,  if  the  plaintiS  had  failed  to  prove 
that  the  deceased  was  in  the  exercise  of  ordinary  care  and 
prudence  for  his  own  safety,  she  could  not  recover.  The  le- 
gal effect  of  a  want  of  ordinary  care  on  the  part  of  the  de- 
ceased was  thus  stated  in  a  form  just  as  available  for  the 
defendant  as  it  was  in  the  instruction  refused.  The  sixth  in- 
struction held,  as  a  matter  pf  law,  that  ordinary  care,  when 
one  is  surrounded  by  dangers,  and  his  position  exposes  him 
to  impending  disaster,  involves  the  exercise  of  the  highest 
degree  of  vigilance  and  care,  and  that  the  deceased  was 
bound  to  exercise  that  degree  of  care,  and  that  if  by  its  exer- 
cise he  might  have  avoided  injury  the  plaintiff  could  not  re- 
cover. In  various  of  the  other  instructions  given  the  effect 
of  the  negligence  of  the  deceased  upon  the  plaintiff's  right  ta 
recover  was  stated,  and  we  think,  therefore,  that  the  jury 
were  fully  instructed  on  that  question,  and  that  the  instruc- 
tion refused  could  have  given  them  no  material  information 
■  or  assistance  not  embodied  in  the  other  instructions. 

The  only  other  ruling  of  the  court  in  relation  to  the  in- 
structions of  which  complaint  is  now  made  is  its  refusal  to 
give  the  defendant's  twentieth  instruction,  which 
was  as  follows ;  "  .The  jury  are  instructed,  as  a  mat-  ^^^ ' 

ter  of  law  applicable  to  this  case,  that,  under  the 
pleadings  in  this  case,  the  defendant,  the  railway  company, 
nad  a  right  to  run  its  engine  and  train,  at  the  time  and  place 
of  injury  to  the  deceased,  at  any  rate  of  speed  consistent  with 
the  safety  of  its  employes  and  tne  property  on  its  train,"  The 
declaration  contains  no  averment  of  any  municipal  ordinance 
of  the  city  of  Chicago  in  relation  to  the  speed  of  trains.  But 
it  cannot  be  admitted  that,  in  the  absence  of  such  ordinance,, 
a  railroad  company  has  no  duty  on  that  subject  to  the  public. 
It  may  be  as  safe  for  the  employes  and  property  on  its  trains 
to  run  its  trains  30,  40,  or  50  miles  an  hour  through  a  popu- 
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Ions  city  like  Chicago  as  in  the  country,  but  no  one  would 
claim  that  so  doing  would  not  be  highly  dangerous  to  the 
general  public,  or  that  a  railroad  company,  even  in  the  ab- 
sence of  all  municipal  regulation,  would  be  at  liberty  to  adopt 
the  same  rates  of  speed  in  the  city  as  in  the  country.  Rail- 
road companies,  wnere  there  is  no  express  statute  or  ordi- 
nance, are  bound  by  the  rules  of  the  common  law  to  exercise 
their  franchises  with  a  due  regard  to  the  interests,  the  wel- 
fare, and  safety  of  the  public,  and  in  fixing  the  rate  of  speed 
at  which  their  trains  may  be  run  the  public  safety  is  a  matter 
which  is  always  entitled  to  be  taken  into  consideration. 

But  it  is  said  that  in  the  place  where  the  deceased  was 
killed  the  general  public  had  no  right  to  be.     This  may  be 
admitted,  but  it  is  nevertheless  true  that  the  de- 
^JJ^         ceased  was  rightfully  there,  and  had  been  work- 
tnek!"^"    ing  there  for  such  length  of  time  as  raises  some  im- 
plication of  notice  to  the  defendant  of  his  presence 
there,  and  of  his  employment.     It  cannot  be  said  that  rail- 
road  companies  owe   no  duty   of   care   to  those   who  are 
rightfully  upon  their  right  of  way,  even  though  the  gen- 
eral public  be  excluded  therefrom.    As  the  twentieth  in- 
.  struction  was  in  effect,  a  denial  of  such  duty,  not  only  to  the 

fjeneral  public,  but  also  to  the  deceased,  it  was  properly  re- 
used. We  are  of  the  opinion  that  the  record  contains  no 
material  error,  and  the  judgment  of  the  appellate  court  will 
therefore  be  affirmed. 

Special  Findlngf  of  Juriofc — See  note,  28  Am.  &  Eng.  R.  Cas.  296. 

Ililnoit  Do«trin«  of  Comparntivs  Naei^anca. — See  notes,  8  Am.  &  Eng.  R. 
Cm.  237;  IS  /*.  361 ;  Chicago,  etc.,  R.  Co.  v.  Sykes,  2  lb.  254;  Stratton  v. 
Central  City,  etc.,  R.  Co.,  1  lb.  115;  Chicago,  etc.,  R.  Co.  v.  Dimmick.  2  lb. 
30I ;  Chicago,  etc,  R.  Co.  v.  Johnson,  8  lb.  225 ;  Chicago,  etc.,  R.  Co.  v. 
BonifieldTs /^-  493;  Peoria,  etc.,  R.  Co.  -v.  Clayberg,  ij  /*.  356;  Wabash, 
etc.,  R.  Co.  ».  Wallace,  19  /*.  359 ;  Louisville,  etc.,  R.  Co.  v.  Shires,  19  lb. 
387. 

Spatd  of  Railroad  Traint  and  its  BoaHne  upon  tha  Quattion  of  Neg)(g»nee. 
—Sec  notes,  8  Am.  &  Eng.  R.  Cas.  381;  i<)  lb.  516;  28 /A  553. 
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Pacific  Coast  Steam-Ship  Co. 

(CaJi/omia  Supreme  Court,  September  la,  1889.) 

Psrtonal  Injuries— Boat  Drifting  ■galntt  Wharf— ContributorY  N^igono*. 
— PlaintitT,  who  was  on  a  raft  moored  to  a  wharf  beIons:tng  to  defendant 
about  300  yards  from  the  shore,  accepted  an  invitation  Trom  a  companion 
to  go  sailing.  His  companion  procured  a  boat,  snd  in  attempting  to  bring 
It  up  to  the  raft  was  unsuccessful,  and  it  drifted  alongside  the  wharf.  At 
his  companion's  request  plaintiff  got  into  the  Ixiat  from  the  wharf.  When 
he  got  in,  the  bow  of  the  boat  was  under  the  whgrf,  and  the  mast  close  up 
to  its  side.  E)efendant's  track  was  laid  at  a  distance  of  about  13  inches 
from  the  side  of  the  wharf,  and  its  cars  projected  over  it  about  12  or  15 
inches.  Plaintiff  was  engaged  for  id  or  15  minutes  in  trying  to  push  the 
boat  off,  and.  while  absorbed  in  doing  so,  a  train  of  freight  cars  was  backed 
down  the  wharf  without  his  noticing  it,  which  struck  and  broke  the  mast, 
injuring  plaintiff.  Plaintiff's  evidence  showed  that  cars  running  upon  the 
wharf  made  considerable  noise,  that  there  was  little  wind,  that  the  noise 
could  be  heard  for  a  considerable  distance,  and  that  if  he  had  looked, 
he  could  have  seen  the  approaching  train  in  ample  time  to  avoid  danger. 
Held  that  plaintiff,  by  putting  himself  in  a  dangerous  position  and  fainng 
to  keep  a  proper  lookout,  was  guilty  of  contributory  negligence  which  pre- 
cluded a  recovery,  although  the  company  had  no  wharf  franchise,  and  was 
n^ligent  in  having  its  track  so  near  the  edge  of  the  wharf,  in  having  only 
two  men  in  charge  of  the  train,  and  in  not  having  better  appliances  in  the 
way  of  brakes.    Bbatty,  C.  J.,  dissentii^. 

Appeal  from  Superior  Court,  San  Diego  County. 
Olin  Weiborn  ana  Henry  Stevens  for  appellant. 
Henderson  &  McDonald  for  respondent. 

Hayne,  C. — Action  for  damages  for  personal  injuries.  Ver- 
dict and  judgment  for  plaintiff.     Defendant  appeals. 

The  defendant  is  a  corporation   owning  and  operating  a 
wharf  extending  into  the  bay  of  San  Diego,  at  which 
vessels  land.     Along  the  length  of  the  wharf  was  '■*• 

a  railroad  track,  which  was  used  for  the  purpose  of  trans, 
porting  ireight  to  the  shore.  On  one  side  of  this  track  was  a 
space  about  7  feet,  which  was  used  as  a  passage-way  for  trav- 
elers along  the  whari.    On  this  side  was  a  landing  for  small 
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boats,  with  steps  going  down  to  the  water,  and  a  boathotise, 
vhich  was  renteaby  the  defendant  to  a  man  who  kept  boats 
for  hire.  On  the  other  side  was  a  space  of  about  13  inches 
between  the  outer  rail  and  the  edge  of  the  wharf.  On  this 
side,  about  300  yards  from  the  shore,  was  a  raft  moored  to 
the  wharf.  There  was  some  staging  there,  with  steps  down 
to  the  raft.  The  plaintiff  must  nave  been  familiar  with  the 
general  features  of  the  place,  for  he  testifies  that  he  had  "been 
goingthere  for  about  three  years."  On  the  day  of  the  accident 
the  plaintiff  had  been  fishmg  on  the  raft.  While  there,  he 
accepted  an  invitation  from  one  of  his  companions  to  go  boat- 
ing. The  companion  procured  a  boat,  and  attempted  to  bring 
it  up  to  the  raft.  He  did  not  succeed  in  getting  it  close 
enough,  and  the  boat  drifted  alongside  the  wharf.  He  then 
told  the  plaintiS  to  go  upon  the  wharf,  and  get  down  from 
there  into  the  boat,  which  the  plaintiff  proceeded  to  do  The 
boat  might  have  been  brought  up  to  the  raft  with  slight  trouble. 
The  plaintiff  himself  testifies  in  this  regard  as  follows :  "I  don't 
know  what  there  was  to  obstruct  the  passage  to  the  raft.  He 
didn't  get  up  close  enough.  I  suppose,  if  ne  had  taken  a  run 
out  and  back  again;  he  might  have  come  in.  I  don't  recol- 
lect any  obstruction  to  prevent  his  getting  in."  When  the 
plaintiti  got  into  the  boat  the  bow  had  got  under  the  wharf, 
with  which  the  boat  then  made  an  angle.  The  mast  was 
close  up  to  the  side  of  the  wharf,  and  projected  several  feet 
above  it.  The  companion  was  in  the  stern.  According  to 
the  plaintiff's  story,  ne  was  engaged  for  10  or  15  minutes  in 
trying  to  push  the  boat  out  from  the  wharf.  While  so  en- 
gaged, the  train  came  backing  out  towards  the  end  of  the 
wharf  at  the  rate  of  about  "six  or  eight  "miles  an  hour.  When 
about  40  yards  from  the  boat,  the  lookout  on  the  end  of  the 
train  saw  the  mast  and  the  plaintiff,  and  signaled  the  engineer 
to  stop.  The  latter  did  not  see  the  signal  as  soon  as  he  ought 
to  have  done ;  and  although,  when  he  did  see  it,  he  tried  to 
stop,  he  was  not  able  to  do  so  before  the  place  of  danger  was 
reached.  The  edge  of  the  cars  caught  the  mast,  and  broke 
it  in  two.  The  plaintiff  was  struck  by  the  mast,  thrown 
against  a  cross-piece  or  "caphead,"  on  which  the  floor  of  the 
wharf  rested,  knocked  overboard,  and  seriously  injured.  The 
view  between  the  place  of  the  accident  and  the  starting  point 
of  the  train  was  unobstructed.  In  this  regard  the  plaintiff 
testified  as  follows:  "Between  me  and  the  point  where  these 
cars  would  start  out  was  an  open  space.  There  was  nothing 
to  obstruct  the  view  to  me  or  to  tnem.  I  might  have  been 
obstructed  by  the  canvas  between  me  and  them.  I  could 
not  see  the  cars,  I  didn't  know  the  cars  were  coming.  I  had 
no  thought  to  determine  whether  the  man  in  the  cars  could 
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see  me  or  not.  I  didn't  know  they  were  coming."  There 
was  no  train  in  sight  when  I  cot  into  the  boat  that  1  recollect. 
If  there  was  any  train  I  didn't  Itnow  it.  My  mind  was  so  fixed 
on  the  boat  that  I  never  paid  any  attention.  I  did  not  no- 
tice any  before  I  cot  into  the  boat."  As  above  stated,  the 
lookout  on  the  train(who  was  one  of  the  plaintiff's  witnesses,and 
no  longer  in  the  employ  of  the  defendant)  saw  the  plaintiff.  He 
"could see  his  head, '  And  it  seems  entirely  clear  that,  if  plaint- 
iff had  looked,  he  must  have  seen  the  train  coming.  Not  only 
could  he  have  seen  it  if  he  had  looked,  but  he  could  have 
heard  it  if  he  had  listened.  One  of  his  witnesses  testified  that 
"a  train  of  that  kind,  running  out  on  that  pier,  makes  a  great 
deal  of  noise  and  fuss.  You  can  hear  it  from  one  end  of  the 
wharf  to  the  other.  You  often  can,  except  on  account  of  the 
wind.  It  depends  whichever  way  the  wind  blows.  *  *  A 
train  could  be  very  easily  heard  running,  at  the  rate  we  were 
running,  long  before  we  got  to  where  the  man  was  at  the 
mast."  And  the  plaintiff  himself  testifies  that  "there  wa& 
scarely  no  wind  going."  If  he  had  seen  or  heard  the  train, 
he  could  easily  have  saved  himself  by  stepping  back  to  the  stem 
of  the  boat,  where  his  companion  remained  uninjured.  But 
he  neither  looked  nor  listened.  His  mind  "was  so  fixed  on 
the  boat"  that  he  "never  paid  any  attention." 

It  therefore  appears  from  the  plaintiff's  own  account  that, 
while  seeking  amusement  and  recreation,  he  voluntarily  placed 
himselfinadangerous  position — a  position  in  which, 
unless  care  was  taken,  he  would  in  all  probability  "»'■"' 
be  injured  by  the  running  of  the  defendant's  train  SjSJ^'"*' 
in  the  ordinary  way  ;  that  he  did  so,  although  the 
perfectly  safe  course  of  having  the  boat  come  up  to  the  raft 
involved  very  slight  exertion  or  delay  ;  that  while  in  such 
dangerous  position  he  never  thought  of  danger.  He  did  not 
look,  he  did  not  listen,  but  allowed  his"  entire  attention  to  be 
absorbed  by  what  he  was  doing.  This  seems  to  us  to  have 
been  gross  negligence.  Suppose  that  a  man  should  go  to  sleep 
upon  a  railroad  track  runnmg  in  the  middle  of  a  highway,  or 
should  stop  his  vehicle  on  a  crossing  to  converse  with  a  fnend,  . 
and  pay  absolutely  no  attention  to  the  approach  of  trains. 
Would  he  have  a  valid  claim  if,  while  in  such  a  position,  a 
train  should  injure  him  ?  The  answer  to  such  a  claim  would 
be  simple  and  obvious.  It  was  his  own  fault  to  act  in  such  a 
way,  and  but  for  such  fault  the  accident  would  not  have  hap- 
pened. In  other  words,  his  own  negligence  contributed  di- 
rectly and  proximately  to  the  injury.  This  seems  to  be  a 
plain  proposition,  and  the  facts  of  this  case  are  within  it.  But 
authority  is  not  wanting.  The  case  of  Glascock  v.  Central 
Pac.  R.  Co.,  73  Cal.  137,  is  directly  in  point.     There  a  person 
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was  killed  while  crossing  a  railroad  track  at  a  place  where  the 
view  was  unobstructed  for  200  yards.  Although  the  engineer 
did  not  ring  his  bell  or  blow  nis  whistle,  as  he  shoula  have 
done,  it  was  held,  in  a  suit  brought  by  his  administratrix,  that 
the  plaintiff  was  properly  non-suited  ;  and  Patterson,  J.,  de- 
livering the  opinion,  said;  "Having  good  eyes,  it  was  his  duty 
to  use  them,  at  least  to  some  extent,  for  his  own  protection, 
and  his  failure  to  do  so  would  be  contributory  negligence,  and 
prevent  a  recovery,  notwitUstanding  the  negligence  of  the  de- 
fendant in  failing  to  ring  the  locomotive  bell  or  blow  the 
whistle,  *  *  *  If  he  looked,  he  saw  ;  and,  having  age  and 
faculties  to  understand  the  dangers,  is  charged  with  a  knowl- 
edge of  them,  and  was  bound  to  act  upon  that  knowledge  as 
a  prudent  and  cautious  man  would  under  the  circumstances," 
In  the  case  before  us,  it  may  be  conceded,  for  the  purposes 
of  the  opinion,  that  there  was  negligence  on  the  part  of  the 
defendant  in  having  its  track  so  near  trie  edge  of 
the  wharf,  and  in  having  only  two  men  in  charge  of 
the  train,  and  in  not  having  better  appliances  in  the 
way  of  brakes.  In  view  of  the  contributory  negligence  of  the 
plaintiff  this  is  immaterial.  So  the  fact,  if  it  be  such,  that  the 
defendant  had  no  wharf  franchise,  and  the  fact  that  the  bay 
was  a  public  highway  for  boats,  are  immaterial.  The  want 
of  a  wharf  franchise  could  only  go  to  establish  wrong  on  the 
part  of  the  defendant,  and  not  to  excuse  wrong  on  the  part  of 
the  plaintiff.  And  the  right  to  navigate  the  bay  does  not  give 
immunity  from  the  consequences  of  doing  so  negligently.  It 
is  certainly  true  that  the  plaintiff's  conduct  did  not  give  the 
defendant  a  right  to  willfully  or  wantonly  injure  him ;  but 
there  is  no  pretense  that  the  injury  was  willful  or  wanton  on 
the  part  of  tne  defendant  or  its  employes.  The  evidence  does 
not  show  anything  of  the  kind,  and  the  jury  expressly  found 
to  the  contrary.  The  plaintiff  should  have  been  non-suited 
on  his  own  statement.  And,  to  say  the  least,  his  case  was  not 
strengthened  by  the  evidence  introduced  by  the  defendant. 
In  a  case  like  this,  the  fact  that  the  jury  viewed  the  locality 
makes  no  difference.  We  therefore  advise  that  the  judgment 
i:nd  order  denying  a  new  trial  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

We  concur :  Belcher,  C.  C.  ;  Gibson,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opin- 
ion the  judgment  and  order  denj-ing  a  new  trial  are  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Works,  J.,  did  not  participate  in  the  decision  of  the  above 
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Beatty,  C.  J. — I  dissent     At  the  time  defendant's  motion 
tor  a  nonsuit  was  submitted  it  had  been  made  perfectly  clear 
by  the  plaintiS's  own  testimony  that  he  was  giving 
no  heea  to  the  passage  of  trains  along  the  wharf  or  ""'■t"'" 

{>ier  when  the  accident  occurred.  He  was  neither  tl^^JJl^ 
ooking  nor  listening  ;  was,  in  fact,  taking  no  pre- 
caution whatever  to  avoid  danger  from  that  source ;  and  was 
therefore  guilty  of  contributory  negligence  if  he  knew  or  had 
reasonable  grounds  for  apprenending  injury  from  a  passing 
train.  But  was  it  clearly  shown  by  piaintin  s  testimony  that 
he  had  such  knowledge  or  grounds  of  apprehension?  I  can-  ' 
not  say  that  it  was.  He  was  not  on  the  track  or  pier,  but  was 
in  a  small  sailboat  on  the  bay,  which,  by  the  careless  and  un- 
skillful management  of  his  companion,  had  been  dnfted  by  the 
wind  against  the  wharf,  so  that  its  bow  was  under,  and  its 
mast  was  resting  against,  the  side  of  the  pier,  in  which  posi- 
tion it  was  held  by  the  force  of  the  wind  or  current  so  firmly 
that  all  their  efforts  were  insufficient  to  disengage  it.  It  makes 
no  difference,  it  seems  to  me,  that  he  entered  the  boat  from 
the  pier  while  it  was  in  this  situation.  Except  in  so  far  as 
that  and  previous  visits  to  the  pier  might  tend  to  prove  knowl- 
edge on  nis  part  of  the  manner  in  which  the  pier  and  track 
were  constructed,  I  think  that,  after  he  was  once  fairly  in  the 
boat,  his  subsequent  conduct  must  be  viewed  precisely  as  if 
he  had  been  saUing  on  the  bay,  and  by  accident  or  unskillful- 
ness  had  been  earned  into  the  position  in  which  defendant's 
train  found  him.  The  question,  then,  is  whether  he  knew  or 
had  reason  to  suppose  that  defendant's  track  had  been  so  laid 
that  its  cars  moving  u[K>n  the  rails  would  project  beyond  the 
edge  of  the  wharf  so  as  to  come  in  contact  with  the  mast  of 
his  boat.  As  to  this  he  testified  that  he  did  not  know  that 
the  track  was  so  laid,  and  it  appears  to  me  he  had  no  reason- 
able grounds  to  suppose  so.  The  wharf  in  question  extends 
from  the  shore  to  trie  ship  channel,  a  distance  of  about  1,200 
feet  across  the  bay  of  San  Diego— a  bay  navigated  by  small 
sailing  vessels,  wnicb  are  liable  at  any  time  to  be  drifted 
against  the  side  of  the  pier ;  and  certainly  no  one  could  pre- 
sume that  a  track  would  be  so  laid  upon  it  that  cars  in  passing 
would  impinge  against  the  masts  of  boats  lying  along-side. 
In  fact,  it  was  shown  that  the  cars  first  used  on  the  track  did 
not  project  beyond  the  edge  of  the  wharf,  but  that  wider  cars 
were  subsequently  adopted,  which  projected  12  or  15  inches, 
and  that  the  rails  were  never  moved  m  so  as  to  render  the 
wider  cars  harmless.  For  these  reasons  I  cannot  say  that  the 
superior  court  erred  in  denying  the  motion  for  a  non-suit. 

TrMpUMra  on  Tnek — Contributory  NagHgAnot. — It  is  contributory  oc^ 
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licence  barring  a  recovery  [or  a  person  to  walk  alone  a  railroad  track  on  a 
dark  and  a  stormy  night  with  his  hat  pulled  over  nis  eyes,  and  looking 
Straight  down,  without  any  attempt  to  observe  approaching  trains.  Gulf, 
C.  &  S.  F.  R.  Co.  V.  York,  Tex.  Sup.  Ct.,  June  18,  1889. 

It  is  gross  negligence  contributing  to  the  injury  to  attempt  to  cross  a 
trestle  7S  feet  long  and  2$  feet  high,  when  a  train  is  momentarily  expected 
to  the  knowledge  of  the  person  attempting  to  cross.  Bentley  v.  Gicorgia 
Pac.  R.  Co..  Ala.  Sup.  Ct.,  April  16,  1889. 

Damages  cannot  be  recovered  for  the  death  of  one  who  knowingly  and 
needless^  walked  at  night  upon  a  railroad  track  at  adistance  from  any  cross- 
ing and  failed  to  take  any  precautions  against  accidents,  unless  it  appears 
that  owing  to  some  special  Met  or  circumstance  the  use  of  ordinary  diligence 
would  prove  ineffectual.  Wilds  v.  Brunswick  &  W.  R.  Co.,  Ga.  Sup.  Ct., 
March  23,  1889. 

Sams — Vlaw  of  Loeomotiva  by  Jury. — Plaintiff  was  run  over  or  against  by 
^lefendant's  locomotive  hauling  a  freight  train,  and  had  his  arm  at  elbow 
broken  and  fractured.  Plaintiff  says  he  was  endeavoring  to  step  off  the 
track  bed  when  he  was  struck  by  the  engine.  Defendant  contends  that  he 
was  drunk,  lying  with  his  head  on  the  rail,  and  his  arm  near  or  on  the  rail, 
and  his  limbs  extending  outwardly  from  the  roadbed.  The  judge  allowed, 
-against  defendant's  objection,  the  jury  to  go  from  the  court-room  to  make 
an  examinatinn  of  a  railway  engine,  /fe/ti,  there  was  no  error  to  vitiate  a 
verdict  for  plaintiff,    Owens  w.  Missouri  Pac,  R.  Co.,  38  Fed.  Rep.  571. 

Negliganca — Failura  to  Lookout  for  Treipauan, — A  mere  failure  ordinarily 
to  lookout  for  trespassers  on  a  railroad  track  is  not  negligence.  Bentley 
V.  Georgia  Pac.  R.  Co.,  Ala.  Sup.  Ct,  April  16.  1889.  The  court  said: 
"  Our  past  decisions  commit  us  to  the  rule  that  one  who  walks  on  the  track 
of  a  railroad  company,  without  invitation  or  license,  is  a  trespasser,  and  such 
companies  owe  trespassers  no  such  duty  as  to  require  a  special  lookout  for 
their  intrusions,  except  at  public  crossings,  and  within  the  limits  of  cities, 
towns,  and  villages.  They  are  only  bound  to  the  exercise  of  reasonable 
diligence  after  such  trespassers  are  discovered,  or  their  peril  of  injury  be- 
comes apparent.  Georgia  Pac.  R.  Co.  v.  Blanton.  84  Ala.  1  $4 ;  Memphis  & 
C.  R.  Co.  V.  Womack,  84.  Ala.  149,  37  Am.  &  Eng,  R.  Cas.  308 ;  South  S 
N.  A.  R.  Co.  V.  Donovan,  84  Ala.  141,  36  Am.  &  £n^.  R.  Cas.  iji.  A  tres- 
passer, in  other  words,  upon  the  right  of  way  of  a  railroad  company,  at  any 
other  place  than  a  public  crossing,  or  in  a  city,  town,  or  village,  cannot 
maintain  an  action  a^inst  such  company  for  an  injury  received  while  thus 
tresDassing,  unless  his  presence  on  the  track  has  been  discovered,  or  his 
peril  become  apparent  to  the  engineer  or  other  servant  in  charge  of  the 
train,  or  unless  such  injury  is  caused  .by  wanton,  reckless,  or  intentional 
n^ligence  on  the  part  of  the  company  or  its  servants.  A  mere  failure  or- 
dinarily to  look  out  for  trespassers  is  not  negligence,  where  there  is  no 
special  fact  or  reason  which  calls  for  diligence  in  this  particular.  Under 
ttie  facts  in  this  case,  the  railroad  servants  had  no  reason  to  anticipate  a 
trespass  on  the  part  of  the  deceased  of  the  kind  disclosed  in  the  evidence, 
and  they  owed  nim  no  duty  to  keep  a  lookout  for  him." 
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Louisville,  New  Orleans  &  Texas  R.  Co. 


{Mississ^fi  Supreme  Coutt,  June  10,  1889.) 

PuMnnra — ClaMtfloatlan  of  Whita  and  Colored  Race*— Interctatt  Cora- 
fnero*. — A  statute  (Act  Miss.  March  2,  1888,  %  i)  which  provides  that  all 
railroads  carrying  passengers  in  the  state'shall  provide  e<jual  and  separate 
accommodations  for  the  white  and  colored  races,  by  providing  two  or  more 
passen^rcars  for  each  passenger  train,  or  by  dividing  the  passenger  coaches, 
IS  not  invalid  as  an  interference  with  interstate  commerce,  since  it  operates 
only  upon  the  carriage  of  passengers  within  the  state. 

Appeal  from  a  judgment  of  the  Tunica  County  Circuit 
Court,  convicting  tiie  Louisville,  New  Orleans  &  Texas  Rail- 
road Company  upon  an  indictment  for  failing  to  provide  sep- 
arate accommodations  on  its  trains  for  white  and  colored 
persons,  as  required  by  the  act  of  Mississippi,  March  2,  1888. 

W.  P.  &  J.  B.  Harris  and  Verger  &  Percy  tor  appellant. 

Atty.  Gen.  Miller  for  the  state. 

Cooper,  J.— On  the  2d  of  March,  1888,  the  legislature  of 
this  state  passed  an  act  entitled  "  An  act  to  promote  the  com- 
fort of  passengers  on  railroad  trains,"  which  js  as  ■ 
follows:  Section  i.  "That  all  railroads  carrying  ' 
passengers  in  this  state  (other  than  street  railroad^ 
shall  provide  equal  but  separate  accommodations  for  the 
white  and  colored  races,  by  providing  two  or  more  passen- 
ger cars  for  each  passenger  train,  or  by  dividing  the  passen- 
ger cars  by  a  partition  so  as  to  secure  separate  accommoda- 
tions. Sec.  2.  That  the  conductors  of  such  passenger  trains 
shall  have  [>ower,  and  are  hereby  required,  to  assign  each 
passenger  to  the  car,  or  the  compartment  of  a  car  (when  it  is 
divided  by  a  partition),  used  for  the  race  to  which  such  pas- 
senger belongs;  and,  should  any  passenger  refuse  to  occupy 
the  car  to  which  he  or  she  is  assigned  by  such  conductor, 
said  conductor  shall  have  power  to  refuse  to  carry  such  pas- 
senger OD  his  train,  and  for  such  refusal  neither  ne  nor  the 
railroad  company  shall  be  liable  for  any  damages  in  any  court 
in  this  state.     Sec.  3.  All  railroad  companies  that  shall  refuse 
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or  neglect,  within  sixty  days  after  the  approval  of  this  act,  to 
comply  with  the  requirements  of  §  i  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  convicti(»t 
in  a  court  of  competent  jurisdiction,  be  fined  not  more  than 
five  hundred  dollars ;  and  any  conductor  that  shall  neglect  or 
refuse  to  carry  out  the  provisions  of  this  act  shall,  upon  con- 
viction,  be  fined  not  less  than  twenty-five  nor  more  tnan  fifty 
dollars  for  each  offense."  On  the  ist  day  of  August,  1888,  the 
appellant  was  indicted  in  the  circuit  court  of  Tunica  county 
^^  for  failure  to  comply  with  §  1  of  the  act  above,  ano, 
in  defense,  pleaded  that  it  owned  and  operated  a 
continuous  road  runnmg  from  the  city  of  Memphis,  in  the 
state  of  Tennessee,  through  and  across  the  state  of  Missis- 
sippi and  to  the  city  of  New  Orleans,  in  the  state  of  Lou- 
isiana, carrying  on  its  passenger  trains  passengers  of  both  the 
white  and  colored  races  from  Memphis  and  other  points  in 
the  state  of  Tennessee  destined  to  New  Orleans  and  other 
points  in  the  state  of  Louisiana,  and  other  states  in  the  United 
States,  and  so  carrying  passengers  of  both  races  from  New 
Orleans  and  other  points  in  the  state  of  Louisiana  destined  to  ' 
Memphis,  Tennessee,  and  other  points  in  the  state  of  Tennes- 
see, and  elsewhere  throughout  the  United  States:  "that  it 
doth  now,  and  hath  at  all  times,  and  on  all  occasions,  pro- 
vided equal  but  not  separate  accommodations  for  passenger* 
of  the  wnite  and  colored  races  ;  that  to  provide  separate  ac- 
commodations for  the  two  races  would  greatly  increase  the 
cost  of  carrying  the  interstate  passengers  aforesaid,  and  g:reat- 
ly  hinder,  delay,  and  obstruct  the  defendant  in  making  its  in- 
terstate connections  with  other  carriers  of  passengers,  and 
that  it  hath  not  since  long  prior  to  the  ist  day  of  May,  1888, 
carried  any  passengers  in  the  county  of  Tunica,  or  within  the 
limits  of  tne  state  of  Mississippi)  save  only  upon  its  trains 
regularly  engaged  and  operated  in  the  interstate  carriage  of 
passengers  aforesaid,  ana  in  all  instances  actually  carrying 
such  interstate  passengers ;  the  right,  privilege,  ana  immunity  - 
of  doing  which,  free  from  any  governmental  regulation  or 
control  thereof,  save  by  the  congress  of  the  United  States, 
the  defendant  doth  plead  and  claim  under  article  i, §8,  of  the 
constitution  of  the  United  States,  and  this  the  defendant  is 
ready  to  verify ;  wherefore,"  etc.  To  this  plea  a  demurrer 
was  interposed  by  the  state,  which  was  sustained  by  the  court, 
and,  thereupon,  a  plea  of  not  guilty  being  filed,  there_was 
trial  and  conviction,  and  the  defendant  appeals. 

It  is  assumed  by  C'unsel  for  appellant  that  the  act  under 
consideration  was  intended  to  regulate,  not  only  the  transpor- 
tation of  passengers  taken  up  and  set  down  within  the  state, 
but  those  taken  up  within  the  state  to  be  carried  without. 
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those  taken  up  without  to  be  brought  within,  and  those  taken 
up  without  to  DC  carried  across  the  state  into  other  states.  An 
examination  of  the  record  shows  that  the  omission  for  which 
the  indictment  was  found  was  the  neglect  to  provide  the 
"  separate  "  accommodations  required  by  §  i  of  the  act,  and 
not  for  failing  to  assign  to  such  separate  car  or  compartment 
interstate  travelers  upon  appellant  s  train.  We  are  not,  there- 
fore, called  upon  to  determine  whether  the  legislation  in  ques- 
tion would  be  valid  if  applied  to  persons  other  than  those  taken 
up  within  the  state  to  oe  set  down  within  it. 

Confining  our  attention  to  the  question  necessarily  involved, 
it  being  also  the  distinct  issue  presented  by  the  plea  of  the 
company ;  the  inquiry  is  whether  the  state  is  pre- 
cluded from  requiring  separate  accommodations  <l»«tiomp«- 
for  purely  domestic  travelers  of  different  races,  JJ|^^~*^ 
because  to  furnish  the  same  would  impose  a  bur-  .niMdau. 
den  upon  the  carrier,  or  because  the  requirement 
affects  interstate  travel  upon  the  trains  of  the  company.  Upon 
this  question,  this  court  sustains  the  relation  of  an  inferior 
tribunal,  and,  without  regard  to  the  opinions  of  its  mem- 
bers, must  conform  to. the  decisions  of  the  supreme  court 
of  the  United  States,  by  which  court  only  can  an  authorita- 
tive decision  be  made.  Without  attempting  to  argue  for  or 
against  any  conclusions  reached  by  that  court,  we  shall  en- 
deavor only  to  deduce  from  them  the  principles  proper  to  be 
applied  to  the  decision  of  the  question  involved. 

The  development  of  an  immense  interstate  commerce,  with 
its  incidental  multitude  of  phases  and  ramifications,  has  dis- 
closed to  the  generation  of  this  day  the  magnitude  of  the 
power  delegated  to  the  federal  government  by  that  clause  of 
I  8,  article  1,  of  the  constitution  by  which  congress  is  given 
power  "  to  regulate  commerce  witn  foreign  nations  and  among 
the  states,  and  with  the  Indian  tribes."  It  is  not  surprising 
that  the  recognition  of  its  extent  has  been  of  gradual  growth 
ill  the  court  called  upon  to  construe  it,  nor  that  in  judicial 
utterances  there  have  been  inconsistent  and  conflicting  ex- 
pressions. It  does  not  lie  within  our  province  to  point  out 
or  criticise  real  or  supposed  inconsistencies,  but,  taking  the 
more  recent  decisions  of  that  court,  where  they  have  limited 
or  overruled  prior  cases,  to  apply  the  principles,  as  we  un- 
derstand them  to  be  now  announced,  to  the  cause  before  us. 
But  it  does  not  follow  that  we  are  to  treat  decisions  not  clear- 
ly overruled  as  not  longer  binding  because  remarks  are  to 
be  found  in  later  cases  which,  somewhat  extended,  may  be 
thought  to  be  applicable  to  the  facts  here  involved. 

We  consider  it  to  be  settled,  as  stated  by  counsel  for  appel- 
lant, that  transportation  of  persons  is  as  much  commerce  as 
i^  A.  &  £.  R.  Cu.-^ 
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transportation  of  property,  and,  as  a  corollary,  that  the  inter- 
state transportation  of  persons  is  interstate  com- 
iMi»riu««.  jjierce,  and  that  the  state  may  not  regulate  such  com- 
merce, since  it  is  national  in  character,  and  requires  uniform- 
ity of  regulation.  It  may  also  be  conceded  that  absence  of 
legislation  by  congress  on  the  subject  is  indicative  of  its  will 
that  such  commerce  shall  be  free  and  untrammeled.  The  ques- 
tion returns,  whether  the  act  under  consideration  is  a  regu- 
lation of  interstate  commerce,  and  upon  its  solution  hinges 
the  controversy.  The  cases  of  Hall  v.  De  Cuir,  95  U.  S.485, 
and  Wabash.  St.  L.  &  P.  R.  Co.  v.  Illinois,  118  U.  S.  557,  are 
relied  upon  as  decisive  against  the  validity  of  the  statute.  We 
do  not  so  understand  them.  Hall  v.  De  Cuir  was  a  case  in 
which  the  validity  of  a  statute  of  the  state  of  Louisiana  was 
involved.  The  statute,  in  effect,  required  all  persons  en- 
gaged within  that  state  in  the  business  of  common  carriers 
of  passengers  to  admit  all  persons  travelling  on  the  convey- 
ance employed  in  the  business  to  equal  privileges  in  all 
parts  of  the  conveyance,  without  discrimination  on  account 
of  race  or  color,  and  a  right  to  recover  actual  and  exemplary 
damages  was  given  to  any  person  injured  by  the  refusal  of 
the  carrier  to  comply  with  the  law.  De  Cuir,  a  passenger 
from  one  point  to  another  within  the  state,  was  refused  ac- 
cess to  the  cabin  reserved  for  white  passengers  on  a  steamer, 
engaged  in  interstate  business  on  the  Mississippi  river,  and 
brought  suit  against  the  owner  of  the  boat  to  recover  damages. 
The  statute  was  held  unconstitutional  by  the  supreme  court 
of  the  United  States,  as  being  a  regulation  of  interstate  com- 
merce. As  observed  by  this  court  in  Stone  v.  Yazoo  &  Miss. 
Val,R.Co.,62  Miss.  607,  the  state  of  Louisiana  had  no  relation 
to  or  control  over  the  instruments  by  which  the  commerce  was 
conducted.  It  was  an  attempt  to  regulate  an  interstate  car- 
rier, acting  under  license  from  the  United  States,  and  plying 
the  navigable  waters  of  the  same.  The  state  had  no  control 
over  the  way,  the  boat,  or  the  owner.  It  was  an  attempt  to 
regulate  that  which  it  did  not  create  or  license,  and  which  it 
might  neither  control  nor  destroy. 

The  language  of  the  court,  as  applied  to  the  facts  of  this 
case,  is  compatible  with  a  liberal  exercise  by  the  state  of 

Eower  over  its  own  corporations,  which  live  and  move  and 
ave  their  being  by  virtue  of  its  laws.  It  is  urged,  however, 
that  in  Wabash.  St.  L.  &  P.  R.  Co.  v.  Illinois,  supra,  it  has  been 
held  equally  incompetent  for  the  state  to  regulate  interstate 
commerce,  conducted  over  artifical  ways  created  by  the  state, 
or  under  its  authority,  as  to  regulate  commerce  on  the  navi- 
gable waters  of  the  United  States.  In  that  case  the  only  ques- 
tion presented  or  decided  was  whether  a  state  statute,  con- 
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irolling  the  rates  to  be  charged  by  the  common  carrier  for 
.  transportation  of  freight  within  the  state,  could  be  applied  to 
a  contract  for  continuous  transportation  from  a  point  without 
to  a  point  within  the  state.  It  was  held  that  it  could  not, 
since  the  contract  was  for  interstate  commerce,  and,  as  such, 
not  within  state  regulation  or  control.  In  delivering  the 
opinion  of  the  court.  Miller,  J.,  reviews  the  cases  of  Stunn 
V.  Illinois,  94  U.  S.  1 13  ;  Chicago,  B.  &  Q.  R.  Co.  v.  Iowa,  Id. 
155;  and  I*eik  v.  Chicago,  etc.,  R.  Ca,  Id.  164,  and  declares 
much  that  was  said  in  them  to  have  been  decided  without 
sufficient  consideration.  His  criticism  of  those  cases  was, 
however,  confined  to  so  much  thereof  as  affirmed  the  right  of 
the  state,  in  the  absence  of  legislation  by  congress,  to  regulate 
the  transportation  of  property  or  persons  from  points  within 
to  points  without  the  state. 

We  are  not  warranted  in  extending  the  effect  of  the  deci- 
sion so  as  to-include  denials  of  the  right  of  the  state  to  regu- 
late domestic  transportation,  though  conducted  by  carriers 
engaged  in  interstate  commerce.  Indeed,  the  express  lan- 
guage of  the  court  excludes  such  conclusion  ;  for  tne  major- 
ity opinion  declares  that,  "  if  the  Illinois  statute  could  be  con- 
strued to  apply  exclusively  to  contracts  for  a  cartilage  which 
begins  and  ends  within  tne  state,  disconnected  from  a  con- 
tinuous transportation  through  or  into  other  states,  thare  does 
not  seem  to  be  any  difficulty  in  holding  it  to  be  valid." 

The  question  here  is  a  different  one  from  either  of  those  in- 
volved in  these  cases.  It  is  more  nearly  akin  to  that  decided 
in  Stone  v.  Farmers' Loan  &  Trust  Co.,  116U.  S. 
307,  23  Am.  &  Eng.  R.  Cas.  577  ;  in  which  the  right  mof  mj.!.. 
to  regulate  domestic  commerce  was  considered  and  "^^^I^J^ 
upheld.  It  is  a  matter  of  common  knowledge  that  obIj. 
there  are,  at  present,  many  state  commissions  for 
the  regulation  of  state  commerce,  and  one  by  the  general  gov- 
ernment for  the  regulation  of  that  between  the  states.  Each 
occupies  a  field  from  which  the  other  is  excluded,  and  each  is 
essential,  or  deemed  so  to  be,  to  full  control  of  the  commerce 
of  the  country.  By  what  authority  can  the  transportation  of 
domestic  travelers  be  controlled  if  not  by  that  of  the  state  ? 
Congress  has  no  jurisdiction  over  the  subject,  it  being  con- 
fined to  commerce  "  with  foreign  nations,  and  among  the  states, 
and  with  the  Indian  tribes.  "  Suppose  congress  should  deem 
it  advisable  to  enact  a  law  similar  to  our  statute  for  the  reg- 
ulation of  interstate  transportation  of  passengers  ;  could  it  be 
contended  that  it  controlled  as  to  passengers  taken  up  and  set 
down  within  a  state  ?  But  how  does  the  statute  interfere  with 
interstate  commerce,  if  it  be  true  that  it  has  no  application 
save  to  those  traveling  wholly  within  the  state  ? 
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It  is  manifest  from  the  plea  that  the  statute  is  resisted  be- 
cause it  imposes  a  burden,  not  on  commerce,  but  upon  the  car-  . 
rier.  The  addition  of  a  car,  at  the  state  line,  to  each  of  its 
trains  may  impose  additional  expense  on  the  company,  but 
how  it  is  a  burden  or  obstruction  to  commerce  it  is  difficult 
to  perceive.  We  do  not  know  of  any  decision  in  which  the 
supposed  burden  of  commerce,  easily  obviated  by  the  act  of 
the  corporation,  has  been  held  to  invalidate  a  statute  in  the 
interest  of  the  carrier.  The  United  States  have  no  concern 
with  the  policy,  merely,  of  domestic  state  laws.  It  may  be 
that  they  are  harsh,  or  unfair,  or  unjust.  Admit  it,  and  what 
follows  r  Surely  not  that  they  are  invalid,  but  only  that  they 
should  be  repealed  by  that  power  having  jurisdiction  of  the 
subject  It  would  seem  to  follow  that,  smce  the  transporta» 
tion  of  passengers  and  of  prope^y  stand  upon  the  same  foot- 
ing, regulations  of  property  within  state  limits  being  valid, 
regulations  touching  passengers  of  the  same  character,  i,  «■,, 
domestic  travelers,  are  also  valid. 

We  do  not  think  the  act  under  consideration  was  repealed 
by  section  3  of  the  act  of  March  14,  1888. 

The  judgment  is  therefore  affirmed. 

Campbell,  J.,  {concurring^ — I  am  of  the  same  opinion.  The 
point  of  fatal  objection  to  the  statute  of  Illinois,  as  announced 
in  Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois,  1 18  U.  S.  557,  is  that 
it  is  not  a  regulation  of  railroads  within  the  state,  but  had 
direct  reference  to  "through  transportation"  from  state  to 
state,  and  sought  to  aflect  it  by  compelling  the  adoption  in 
Illinois,  for  travel  and  transportation  of  the  same  relative  rates 
charged  over  the  entire  route,  and  therefore  it  was  held  to  be 
a  regulation  of  interstate  commerce.  Our  act  is  no  such  thing. 
Its  operation  is  local.  It  has  no  foreign  aspect  It  does  not 
look  across  state  lines,  or  attempt  to  mterfere  with  or  afiect 
the  carrier  outside  of  this  state.  It  is  not  an  attempt  to  reg- 
ulate interstate  commerce,  but,  dealing  with  its  own  creatures,, 
which  have  a  local  existence,  it  makes  a  police  regulation 
operative  in  Mississipi  on  the  carrier,  and  easy  to  be  complied 
with,  by  the  employment  for  local  travel  of  the  cars  prescribed. 

DiMrCminatl«n  againd  CoIotmI  PuMngwi. — In  Houck  v.  Southern  Pac. 
R.  Co.,  38  Fed.  Rep,  226,  it  was  held  that  a  railway  company,  in  the  man- 
Bgement  of  its  complicated  interests,  may  be  Authorized  m  law, — on  show- 
iiiK  a  proper  or  sumcient  state  of  facts,  to  establish  in  the  opinion  of  the 
court  the  reasonableness  of  the  rule, — in  setting  apart  one  or  more  cars 
for  the  use  exclusively  of  colored  passengers,  and  a  like  number,  more  or 
less,  as  the  service  may  require,  for  the  use  exclusively  of  white  passen- 
gers ;  but  whenever  the  company  enforces  such  a  rule  the  company  is 
charged  with  the  duty  <A  furnishing  to  colored  people  who  pay  5[st-cus» 
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lait  cars  to  ride  in  that  are  as  safe  and  comfortable  in  their  conditions 
and  appointments  as  the  cars  furnished  to  white  passengers  who  pay  first- 
class  tare. 

In  Heard  v.  Georgia  R.  Co.,  i  Interst.  Com.  Com.  Rep.  428,  the  Inter- 
state  Commerce  Commission  hold  that  the  separation  of  white  and  colored 
passengers  paying  the  same  fare  is  not  unlawful,  if  cars  and  accommoda- 
tions etfual  m  all  respects  are  furnished  to  both,  and  the  same  care  and 
protection  of  passengersobserved.  Butbyrequiringacoloredman,whohad  , 
paid  a  first-class  fare,  to  ride  in  a  halt  car  set  apart  for  colored  passengers, 
with  accommodations  and  comforts  inferior  to  the  car  for  white  passengers 
in  the  same  train,  who  paid  the  same  fare,  and  without  the  protection 
a^inst  annoyances  furnished  to  white  passengers,  the  Geo^ia  Railroad 
Company  subjected  him  to  undue  and  unreasonable  prejudice  and  disad- 
vantage, in  violation  of  the  third  section  uf  the  Act  to  R^ulate  Com- 
merce, 

See  also  Gray  v.  Cincinnati  S.  R.  Co.,  6  Am.  &  Eng.  R.  Cas.  587;  L<^- 
wood  V.  Memphis  &  C.  R.  Co..  ai  /i.  156 ;  Chesapeake  O.  &  S.  R.  Co.  v. 
Wens,  3i/».  Ill  ;  Britton  v.  Atlanta  &  C  A.  L.  R.  Co.,  18  lb.  391  ;  Mur- 
phy v.  western  &  A.  R.  Co.  21  /d.  258;  note  1 /j.  253;  note9/^.  206;  note 
II  /6. 67J ;  note  18  /*.  698. 


Burlington,  Cedar  Rapids  &  Northern  R.  Co. 

(/i>wa  Supreme  Court,  May  Term,  1889.) 

Paswngar  Rldlngin  Show  Car — Contract  of  Company — Bunfan  of  Proof. — 
Where  a  person  employed  by  a  troupe  of  travelling  showmen  is  killed  in 
a  railroad  accident,  while  riding  in  a  car  used  for  transporting  the  scen- 
ery of  the  show,  in  an  action  for  his  death,  the  burden  to  show  the  char- 
acter of  the  contract  under  which  the  deceased  was  being  transported  is 
upon  the  plaintiff. 

Same-— Contract  to  Carry  Paisanger  In  Show  Car, — While  the  defendant 
railroad  company  was  transportinga  car  in  which  was  being  carried  thescen- 
«Ty  of  a  troupe  of  showmen,  a  comsion  occurred  and  one  of  the  employes  of 
the  theatrical  company  was  killed.  The  car  in  which  he  was  riding  was 
not  of  the  usual  strength.  It  was  warmed  by  a  fire,  and  supplied  with 
sleeping  bunks,  and  was  placed  between  the  baggage  car  and  the  engine. 
The  deceased,  whose  duty  it  was  to  look  after  the  scenery  of  the  company, 
held  a  first-class  ticket,  entitling  him  to  ride  in  the  passenger  coach.  The 
<x>nductor  when  taking  his  ticket,  told  him  that  he  must  not  ride  in  the 
show  car,  as  it  was  an  unsafe  place,  and  against  the  rules  of  the  company. 
He  replied  that  he  did  not  want  to  get  up  too  early  in  the  morning,  and 
remained  in  the  show  car.  The  contract  with  the  railroad  company  was 
not  given  In  evidence.  Held,  considering  all  the  evidence,  that  the  jury 
were  not  justified  in  finding  that  the  defendant  contracted  to  cany  the 
J d  ,„  jijg  ^^^  j„  question. 
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Sim« — Conunt  of  Conductor.— After  the  conductor  had  told  the  de- 
ceased  that  he  must  not  ride  in  the  show  car,  it  being  a  dangerous  place. 
it  was  not  necessary  tor  him  to  repeat  the  warning,  and  the  deceased  re- 
mained there  at  his  own  risk. 

Action  for  personal  injuries  resulting  in  the  death  of  the 
plaintiff's  intestate,  while  riding  upon  the  defendant  com- 
pany's road.    Judgment  for  plaintiS,  and  defendant  appeals. 

O.  C.  Miller  &  S.  K.  Tracy  lor  appellant. 

Boies,  Husted  &  Boies  for  appellee. 

Granger,  J.  — On  the  night  of  January  9th,  1883,  the  de- 
fendant company  placed  in,  and  was  taking  over  its  road  from 
j^jj^  Albert  Lea,  Minn.,  to  Cedar  Rapids,  Iowa,  as  part 

of  its  passenger  train,  a  car  owned  by  the  theatrical 
company,  known  as  "  Lights  of  London."  In  this  car  were 
wagons,  baggage,  scenery  and  other  paraphernalia  of  the  com- 
pany. In  one  end  of  the  car  were  three  bunks  or  places  for 
persons  to  sleep,  with  blankets  and  straw  or  other  bedding. 
The  train  consisted  of  a  sleeper;  two  passenger  coaches;  a 
smoker ;  a  baggage  car  and  the  show  car  in  question  ;  the  show 
car  being  between  the  baggage  car  and  the  engine.  Plaintiff's 
intestate  with  four  other  employes  of  the  theatrical  company, 
were  on  this  train  which  was  expected  to  arrive  at  Cedar 
Rapids  about  2.30  A,  M.  At  Norris  and  before  reaching  Cedar 
Rapids,  the  train  collided  with  the  north  bound  passenger 
tram,  and  plaintiff's  intestate,  Thomas  Scott,  was  killed,  and 
this  action  is  by  his  administrator  to  recover  therefor.  At 
the  time  of  the  accident,  the  deceased  and  the  other  employes 
of  the  theatrical  company  were  in  the  show  car.  There  were 
passengers  in  all  the  other  cars  and  none  of  them  were  injured. 
The  controlling  question  in  the  case  is,  as  to  the  negligence  of 
the  deceased  in  being  in  the  car  in  question ;  the  claim  of  ap- 
pellant being  that  he  had  no  right  to  be  there  while  the  car 
was  in  transit,  and  that  the  fact  of  his  being  there  was  negli- 
gence which  contributed  to  his  death.  For  the  purposes  of 
the  case  the  negligence  of  the  defendant  company  is  unques- 
tioned, and  the  question  of  contributory  negligence  alone  re- 
quires our  attention.  The  testimony  undisputed,  shows  the 
car  in  question  to  have  been  one  of  unusual  length,  high, 
narrow  and  "  flimsy  "  built.  It  was  not  a  carof  usual  strength, 
(.  t.,  like  other  cars  for  the  transportation  of  passengers  or 
freight.  It  seems  to  have  been  constructed  with  especial 
reference  to  transporting  the  property  of  this  company. 
Being  next  to  the  engine,  it  was  in  what  is  considered  the 
most  dangerous  place  in  the  train,  and  as  we  understand  there 
is  no  contention,  but  that  in  fact  it  was  a  dangerous  place  to 
ride,  and  that  it  was  negligence  for  Scott  to  ride  there  unless. 
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he  was  there  in  some  manner  by  the  consent  of  the  railrcad 
company,  and  appellee  urges  this  fact  upon  one  of  two 
grounds:  (i)  That  the  contract  for  the  transportation  of  the 
car,  entitled  him  to  be  there ;  and,  (2)  That  he  was  there  by 
the  consent  of  the  conductor  in  charge  of  the  train ;  and  we 
notice  each  in  its  order. 

I.  The  train  as  composed  came  from  Minneapolis  to  Albert 
L.ea  over  another  road,  and  was  at  Albert  Lea  trans- 
ferred to  defendant's  road,  and  in  the  condition  we  ^1*™!!*!^ 
havedescribedit.     We  are  left  entirely  to  deduction  cmmj  ■> 
for  the  terms  and  conditions  of  the  contract  for  the  ri»w  ur. 
transportation  of  the  car,  as  there  is  no  proof  what- 
ever of  an  express  contract.     The  only  evidence  we  have  of  an 
agreement  to  transport  the  car,  is  the  fact  that  it  was  being 
transported  with  the  knowledge  of  both  parties.     That  fact  is 
sufficient  to  justify  an  inference  of  an  agreement  expressed  or 
implied,  and  that  there  was  some  kind  of  an  agreement  is  not 
questioned. 

It  is  however  questioned  that  there  was  any  agreement  or 
understanding  for  the  transportation  of  the  deceased  in  the 
car  in  which  he  was  injured,  and  it  is  appellant's  theory  of 
the  case,  that  there  is  no  such  testimony  of  an  agreement  to 
that  effect,  as  will  sustain  a  verdict  for  the  plaintiff. 

Counsel  for  appellee  have  grouped  a  state  of  facts  claimed 
to  be  sustained  by  the  evidence,  and  on  which  they  urge  that 
the  jury  could  legally  find  a  contract  justifying  the  deceased 
in  being  in  the  car  at  the  time  he  met  nis  death,  and  they  are 
as  follows : 

"We  have  a  case,  then,  where  it  is  established  that  the  de- 
fendant, on  the  oth  of  January,  1883,  was  transporting  a  car 
in  which  was  being  carried  the  stage  scenery  and  other  prop- 
erty of  a  traveling  troupe  of  showmen.  ,  That,  by  virtue  of 
his  employment  plaintiff's  decedent  had  charge  of  the  prop- 
crty  being  so  transported.  That  the  car  in  which  it  was  being 
transported  was  warmed  by  a  fire  and  supplied  with  bunks 
for  sleeping  purposes.  That  the  train  in  which  the  car  in 
question  was  being  transported  would,  if  on  time,  reach  Cedar 
Rapids,  the  destination  of  said  car,  at  2:30  A.  M.  That  about 
ten  or  eleven  o'clock,  one  of  the  men  in  company  with  plaint- 
iff's decedent  said  it  was  time  to  turn  in  and  all  went  forward 
in  the  direction  of  the  car  in  question,  and  all  were  in  said 
car  when  the  accident  occurred." 

The  facts  as  stated  have  sufficient  support  in  the  testimony 
to  be  treated  as  facts,  except  that  as  to  tne  fire  in  the  car,  and 
as  to  that,  we  find  no  evidence,  except  that  after  the  accident, 
the  conductor  says  he  "put  out  the  fire,"  which  may  have 
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been  the  result  of  a  fire  kept  in  the  car,  or  the  lighting  of  the 
car.     But  we  think  that  of^  little  importance. 

These  facts  viewed  alone  are,  tosay  the  most  for  them,  very 
meagre  to  justify  a  finding  that  the  defendant  company  un- 
derstood that  these  men  were  to  ride  in  this  car.  There  is  no 
proof  that  the  company  knew  anything  of  the  internal  ar- 
rangement of  the  car,  when  accepting  it  for  transportation. 
This  car  was  to  be  set  out  of  the  train  a  little  after  midnight, 
when  these  five  men  would  leave  the  train,  and  it  is  certamly^ 
as  reasonable  to  say,  that  the  conveniences  were  for  their 
comfort  after  the  car  should  reach  its  destination,  as  for  them 
to  occupy  it  en  route,  and  we  think  more  so,  considering  the 
dangerous  position  of  the  car  in  the  train. 

But  other  evidence  equally  undisputed  is  to  be  considered. 
It  is  to  be  kept  in  mind  that  no  one  testifies  that  it  was  the 
duty  of  Scott  to  ride  in  this  car  to  care  for  the  property. 
His  wife  says :  "  My  husband's  duty  was  to  look  after  and 
care  for  the  scenery  used  by  the  company  and  transported  in 
theircar."  He  had  and  surrendered  to  tne  conductor,  a  first 
class  ticket  entitling  him  and  the  men  with  him  to  seats  in  the 
passenger  coach.  These  tickets  were  taken  from  him  in  the 
car  where  he  was  injured.  The  conductor  when  taking  the 
tickets  told  them,  "  that  they  must  not  ride  there,  that  it  was 
not  a  safe  place  to  ride,  and  it  was  against  the  rules  of  the 
company."  He  said :  he  didn't  want  to  go  back  in  the  train 
to  ride,  "because  he  had  got  to  get  up  too  early  in  the  morn- 
ing going  to  Cedar  Rapids."  We  think  the  answer' of  the 
deceased  quite  important  in  this  connection  as  indicating  his 
idea  of  his  duties  as  to  caring  for  the  property  or  his  right 
to  ride  in  the  car.  But  he  does  not  assign  any  duty  or  right, 
as  his  reason,  but  if  he  went  back  in  the  train,  "  he  had  to  get 
up  too  early."  This  is  as  undisputed  as  any  other  fact  in  the 
case.  It  is  unreasonable  to  suppose  that  the  companies  would 
contract  for  men  to  ride  and  sleep  in  such  a  place  without 
some  especial  duty  required  it,  both  on  account  of  the  loca- 
tion of  the  car  in  the  train,  and  of  the  car  being  loaded  with 
heavy  loose  articles,  adding  much  to  the  danger  in  case  of 
accident.  Something  is  said  in  argument  as  to  which  party 
has  the  burden  to  show  the  character  of  the  contract.  We 
think  in  such  a  case  it  is  with  the  plaintiff.  The  plaintiff's 
claim  as  to  intestate's  right  to  be  in  a  place  of  such  danger, 
makes  an  exception  to  the  general  contract  of  carriage,  and 
he  assumes  the  burden  to  show  it. 

We  think  there  is  no  testimony  to  justify  a  finding  by  the 
jury  that  the  defendant  contracted  to  carry  plaintiff's  intes- 
tate in  the  car  in  question. 

3.  Is  there  testimony  upon  which  a  finding  can  rest  that 
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the  deceased  was  in  the  car  with  the  consent  of  the  conductor 
in  charge  of  the  trainP  Little  need  be  said  on  the 
question.  Let  it  be  conceded,  that  if  there  by  the  | 
consent  of  the  conductor  his  negligence  was  ex- 
cused. What  are  the  facts?  We  merely  refer  to  the  state- 
ments of  the  conductor  as  shown  in  the  other  division  of  this 
opinion.  We  think  'it  is  true  that  thereafter  the  conductor 
knew  these  men  were  in  that  car,  and  that  is  claimed  as  a 
consent,  that  would  make  the  company  liable.  While  it 
might  be  construed  as  a  consent  for  them  to  remain  at  their 
peril,  nothing  more  could  be  claimed  for  it.  He  had  warned 
them  of  the  danger ;  had  informed  them  that  they  were  vie- 
lating  the  rules  of  the  company  ;  and  that  they  must  not  ride 
there.  What  more  could  a  conductor  have  done,  excejM  to 
force  them  out  ?  It  is  plainly  manifest  that  these  men  after 
this  warning,  remained  there  to  take  their  chances,  and  it 
proved  as  to  some  a  sad  experience.  The  rules  of  the  com- 
pany required  the  conductor  to  caution  men  when  in  danger- 
ous places  on  the  train.  The  rule  is  a  judicious  one,  and  in 
this  case  was  faithfully  observed.  We  do  not  think  it  neces- 
sary for  the  conductor  to  repeat  the  warning,  or  to  "  remon- 
strate" as  suggested  in  argument.  Such  a  warning  ought  to 
be  sufficient  Tor  any  prudent  man. 

We  think  the  verdict  is  so  wanting  in  testimony  for  its 
-support  that  the  district  court  should  have  granted  a  new 
tnal  on  defendant's  motion.     Reversed. 

Contributory  Negligence  of  PuienKera  Riding  in  Danga'toui  Place  on 
Train. — See  note,  i  Am,  &  Eng.  R.  Cas.89;  note.  13  lb.  28;  note,  21  /*. 
348;note,  31 /i^.  249:  note,  zi  /i.  255;  note,  26 /i.  172;  note,  31  /i(.  73-75; 
Sherman  v.  Hannibal,  etc.,  R.  Co.  4  lb.  56;  Nashville,  etc.,  R.  Co.  w.  Er- 
win,  3 /A  465;  Kentucky,  etc,  R.  Co.  v.  Thomas,  1  lb.  79;  Pennsylvania, 
etc.,  R.  Co.  V.  Langdon,  1  lb.  87 ;  Downie  -v.  Hendrie,  8  lb.  386 ;  Littft 
Rock,  etc.,  R.  Co.  v.  Myers,  13  lb.  lo;  Houston,  etc.,  R.  Co.  v.  Clemmons, 
iI6.vifi\  Long  Island  R,  Co.  w.  Werle,  21  /A.  429;  Prince  i'.  International 
etc.,  R.  Co.,  21  lb.  152 ;  Rucker  *.  Missouri  Pac.  R.  Co.,  zi  lb.  247  ;  Hig- 
gins  V.  Cherokee  R.  Co.,  27  /i.218;  International,  etc.,  R.  Co.  3/.  Gray,  37 
lb.  318;  Lake  Shore,  etc..  R.  Co.  v.  Brown,  3r  lb.  61 ;  Rosenbaum  v.  St. 
Paul,  etc.,  R.  Co.,  34  lb.  274;  Virginia,  etc.,  R.  Co  v.  Roach,  34  lb.  Tj\ 
Reary  v.  Louisville,  etc.,  R.  Co.,  34  lb.  277. 

Hiding  in  Baggage  Car.— In  Webster  -v.  Rome,  W.  &  O.  R,  Co.,  decided 
bv  the  Court  ol  Appeals  of  New  York,  June  4,  1839,  it  appeared  that  the 
plaintifi  while  bemg  transported  as  a  passenger  by  the  defendant  railroad 
company  was  injured  by  a  collision.  Prior  to  the  occurrence  of  the  col- 
lision, he  left  his  seat  in  the  passenger  coach  and  weat  forward  into  the 
ba^;age  car  to  smoke,  and  was  there  at  the  time  of  the  collision.  The  ev- 
idence tended  to  show,  that  the  baggage  car  was  the  safer  place,  and 
plaintiff's  escape  from  sudden  death  was  due  to  his  presence  there.  The 
court  instructed  the  jury  that  they  should  determine  whether  plaintifl  be- 
ing where  he  had  no  business  contributed  to  the  injuir,  and  that  if  it  did 
he  could  not  recover.    Also,  that  the  "question  is  simply  whether  his  being 
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in  the  ba^age  car  at  that  time  and  under  the  circumstances  in  which  he 
was.  cuntnbuted  to  his  receiving  the  injurV  which  he  did  receive."  Held, 
that  the  cha^e  was  as  favorable  as  defendant  could  ask. 

Riding  on  Engine— In vrt«tlon  (rf  Braksman.—The  plaintiff,  while  walking 
on  a  levee,  saw  a  switch  engine  belonging  to  the  defendant  company  with  a 
brakeman  sitting  on  the  front  of  it.  At  the  invitation  of  the  brakeman  he 
got  on  the  engine  and  was  injured,  owing  to  the  engine  being  thrown  from 
the  track.  The  evidence  did  not  showthat  the  brakeman  was  acting  within 
the  scope  of  his  employment,  or  was  in  any  way  authorized  to  receive 
plaintiff  as  a  passenger,  or  otherwise,  on  the  engine.  Held,  that  the  com- 
pany was  not  liable  to  compensate  plaintiff  for  the  injuries  received. 
Stringer  v.  Missouri  Pac,  R.  Co..  Mo.  Sup.  Ct.,  November  z.  1889. 


St.  Louis,  Iron  Mountain  &  Southern  R.  Co. 

{Missouri  Supreme  Court,  June  10,  1889.) 

PuMngw  on  Freight  Train— Authority  of  Agants  to  Carry — Petition — Alio- 
gatlonti — Where  one  is  permitted  to  ride  in  a  caboose  attached  to  a  freight 
train  by  the  consent  of  the  agents  in  char^  of  the  train,  he  is  presumed  to 
be  there  of  right ;  and  in  an  action  for  injuries  received  while  ao  riding, 
the  petition  need  not  all^;e  that  authority  was  given  by  the  company  to 
the  a^ent  in  cba^;e  uf  it  to  carry  passengers.  If  there  has  been  a  known 
violation  of  the  rules  of  the  company  by  the  plaintiff,  that  is  a  matter  of 
defense. 

Same^Duty  of  Company  to  Pttrtoni  on  Freight  Train*' Against  Rule>. — A 
railroad  company  owes  a  duty  to  one  ridine  on  a  freight  train  with  the  con- 
sent of  the  agents  in  charge  thereof,  though  he  is  there  against  the  rules  di 
the  company.    This  is  so  even  though  he  be  a  trespasser. 

Sams — Authority  of  Conductor  on  Fralght  Train. — Theact  of  a  conductor 
of  a  freight  train,  who  is  forbidden  to  carry  passengers  on  his  train,  in  al- 
'  towing  a  boy  to  ride  on  the  train  without  payment  of  fare,  is  within  the 
scope  of  the  conductor's  employment,  and  the  railroad  company  is  liable 
for  an  injury  resulting  to  the  boy  from  the  lack  of  ordinary  care  on  the 
part  of  its  servants. 

8am« — Freight  Train  Parting— Collision.— A  boy  permitted  by  the  con- 
ductor of  a  freight  train  to  ride  in  a  caboose,  was  asleep  when  the  train 
parted,  and  the  caboose  came  to  a  standstill  at  the  foot  ol  a  grade.  The 
train  employes  failed  to  give  him  any  warning  of  the  approach  of  a  freight 
train  which  was  flagged  only  a  quarter  of  a  mile  from  the  caboose.  A  col- 
lision occurred,  and  the  boy  was  injured.  Held,  that  the  evidence  showed 
n^ligence  on  the  part  of  the  train  men. 

Samo — RIghtof  Penonto  ba  on  Freight  Train— Inttruction.— If  the  boy 
was  on  the  train  with  the  consent  of  the  conductor  in  charge,  he  was  not 
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wrongfully  there,  and  it  was  not  error  to  refuse  an  instruction  submittii^ 
the  question  whether  the  boy  was  rightfully  on  the  train  or  not. 

Appeal  from  Washington  County   Circuit  Court 

Action  against  the  St.  Louis,  Iron  Mountain  &  Southern 
Railroad  Company  for  personal  injuries.  Plaintiff  obtained 
a  judgment  from  which  defendant  appeals. 

T.  J.  Portis  and  Geo.  H.  Benton  for  apppellant. 

Dinning  &  Byrns  for  appellee. 

Black,  S. — Plaintiff,  by  his  guardian,  brought  this  suit  ta 
recover  damages  for  personal  injuries,  and  recovered  a  Judg- 
ment for  $5,000,  from  which  defendant  appealed.     ^^ 
As  objections  are  made  to  the  petition  itself,   the  ««*>■ 

sufficiency  of  the  evidence  to  support  the  verdict,  and  to  the 
giving  and  refusing  to  give  instructions,  it  is  necessary  to 
deal  somewhat  in  the  details  of  the  case.  The  petition  states, 
that  plaintiff  entered  a  caboose  car  attached  to  one  of  defend- 
ant's freight  trains  in  which  it  carried  passengers,  and  that 
the  defendant's  agents  permitted  plaintifF  to  enter  the  car  as- 
a  passenger,  and  then  undertook  to  carry  him  from  De  Soto 
to  Belmont.  The  circumstances  of  the  accident  are  then  set 
out,  coupled  with  various  allegations  of  negligence  on  the 
part  of  the  defendant,  which  circumstances  willappear  from 
the  following  statement  of  facts  as  disclosed  by  the  evidence : 
Frey  was  a  Brakeman  on  the  train  in  question,  and  boarded 
with  the  plaintiff's  mother  at  De  Soto.  The  plaintiff,  a  lad  14 
years  of  age,  desired  to  go  over  the  road  with  Frey,  and  the 
plaintiff's  mother  gave  her  consent,  provided  the  conductor 
would  permit  him  to  go.  Frey  and  the  boy  got  on  the  freight 
train  at  De  Soto  at  about  7  o'clock  in  the  afternoon,  at  which 
time  the  train  left.  It  does  not  appear  what  was  said  to 
or  by  the  conductor  but  it  does  appear  that  the  boy  re- 
mained in  the  caboose  without  objection.  The  boy's  pres- 
ence in  the  caboose,  and  his  purpose  to  make  the  trip  without 
the  payment  of  fare,  was  known  to  the  conductor,  and  the 
only  inference  to  be  drawn  is  that  he  gave  his  consent  to  the 
project.  At  about  2  o'clock  in  the  morning  and  some  50 
miles  distant  from  De  Soto,  the  train,  which  was  composed 
of  22.1oaded  freight  cars  and  the  caboose,  reached  the  top  of 
a  hill.  As  it  passed  over  the  hill  the  caboose  and  four  cars 
became  detached,  leaving  the  conductor,  two  brakemen  and 
the  boy  in  the  caboose.  The  engineer  did  not  discover  the 
loss  of  apart  of  his  train  until  he  began  to  ascend   another 

frade.     To  avoid  a  passenger  train  he  went  on   to  a  station 
ve  miles  distant,  and  there  got  orders,  and  returned  with 
the  engine  to  get  the  lost  cars.     In  the  meantime  the  caboose 
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and  four  cars  came  to  rest  at  the  bottom  of  the  grade,  some 
two  miles  from  the  place  where  the  train  parted.  The  boy 
was  then  asleep  in  the  caboose  to  the  knowledge  of  the  con- 
ductor and  two  brakemen,  but  was  not  waked  up  by  them. 
While  the  caboose  was  at  rest,  one  brakeman  went  forward 
to  signal  the  engine  on  its  return.  The  other  went  about  a 
quarter  of  a  mile  up  the  hill  to  flag  another  freight  train, 
whichwasknowntobe  in  the  rear.  It  appears  this  rear  freight 
train  had  met  with  a  like  accident  at  the  top  of  the  hill,  and  the 
forward  part  of  the  train,  composed  of  some  i6  or  i8  cars, 
had  but  one  brakeman  on  it,  so  that  the  train  was  not  under 
the  control  of  the  engineer.  He  says  he  saw  the  signal  when 
going  down  and  around  a  curve,  and  that  he  resorted  to 
all  means  at  his  command  to  bring  his  train  to  a  halt,  but 
■could  not  stop  it,  and  it  ran  into  the  caboose.  In  the  colli- 
sion the  boy's  arm  and  leg  were  broken.  The  leg  had  to  be 
amputated.  The  boy  was  still  asleep.  The  evidence  fails  to 
show  what  the  conductor  was  doing,  save  that  he  was  present 
at  the  time  of  the  accident.  Considering  the  grade,  frost 
on  the-rails,  and  the  short  distance  at  which  the  signal  was 
displayed,  it  is  left  in  doubt  whether  the  train  would  have 
been  stopped  in  time  to  avoid  collision  had  the  accident  to 
it  not  occurred.  The  evidence  shows  that  defendant  carried 
passengers  for  hire  on  its  local  freight  trains,  but  not  on 
througn  freight  trains.  The  train  in  question  was  a  special 
through  train.  The  rules  of  defendant  forbade  the  carriage 
of  passengers  on  this  and  like  through  trains.  There  is  noth- 
ing in  the  outward  appearance  of  the  cars  or  caboose  to  in- 
dicate any  difference  oetween  through  and  local  freight  trains, 
though  the  latter  are  designated  on  the  time-cards  displayed 
at  stations.  Oii  this  evidence  the  court  gave  the  following 
instruction  :  "  If  you  find  from  the  evidence  that  plaintiff  was 
'riding  on  the  caboose  attached'  to  a  freight  train  of  the  defend- 
ant corporation  with  the  knowledge  and  consent  of  the 
agents  and  employes  in  charge  of  said  train,  and  that  these 
agents  and  employes  knew  of  the  peril  to  which  said  White- 
head was  exposed,  and  that  he  did  not  know  it,  and  by  the 
exercise  of  ordinary  care  could  not  have  known  ;  that  these 
agents  and  employes  knew  of  his  p^ril  in  time  to  have  in- 
formed him  of  it,  or  in  time  to  have  removed  him  out  of 
danger,  and  that  they  failed  to  do  either,  and  that  they  were 
guilty  of  negligence  in  not  informing  him  of  his  peril,  or  in 
not  removing  him  out  of  danger,  and  by  reason  of  such  neg- 
ligence on  the  part  of  said  agents  and  employes  said  White- 
head received  the  injuries  complained  of, — then  you  willBnd 
the  issues  for  him." 

I.     There  can  be  no  doubt  but  a  railroad  company,  being 
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a  carrier  of  freight  and  of  passengers,  may  use  separate  trains 
for  freight  and  for  passengers,  and  may  exclude 
freight  from  one  and  passengers  from  the  other,  rmtum^zmiM 
Cleveland,  C.  &  C.  R.Co.  v.  Bartram,  11  Ohio  St.  fr'*"t«i'* 
459;  Dunn  V.  Grand  Trunk  R.  Co.,  58  Me.  187.  If  ~,„t^" 
the  company  assumes  to  carry  passengers  for  hire  ofcoaduHr. 
upon  its  freight  trains,  it  must  exercise  the  same 
degree  of  care  as  is  required  in  the  operation  of  its  regular 
passenger  trains,  the  difference  only  being  that  the  passenger 
submits  himself  to  the  inconvenienee  and  danger  necessarily 
attending  that  mode  of  conveyance.  McGee  v.  Missouri 
Pac.  R.  Co.,  92  Mo.  108,  31  Am.  &  Eng.  R.  Cas.  1 ;  Wagner 
V.  Missouri  Pac.  R.  Co.  (Mo.),  10  S.  W.  Rep.  487.  This  leads 
us  to  the  specific  objection  made  to  the  petition,  which  is 
that,  as  it  shows  the  plaintiff  was  injured  wiiile  in  the  caboose 
attached  to  a  freight  train,  it  should  contain  a  direct  allega- 
tion that  authority  was  given  by  the  company  to  the  agent 
in  charge  of  it  to  carry  passengers ;  for  witnout  such  per- 
mission from  the  company,  it  insisted  the  defendant  owea  no 
duty  whatever  to  the  plaintiff.  There  is  no  law  which  pro- 
hibits  a  railroad  company  from  carrying  or  persons  from  rid- 
ing in  a  caboose  of  a  freight  train.  When  one  is  permitted 
to  take  a  caboose  for  the  purpose  of  transportation  by  the 
consent  of  those  agents  in  charge  of  the  train,  he  is  presumed 
to  be  there  of  right.  It  is  not  necessary  that  he  should  set 
out  the  rules  of  the  company,  and  allege  a  compliance  there- 
with. If  there  has  been  a  known  violation  of  the  rules  of  the 
company  by  the  plaintiff,  that  is  a  matter  of  defense,  and  must  be 
asserted  by  the  company.  Here  it  is  not  only  stated  that  de- 
fendant's hreight  trains  nave  a  caboose  attached  to  each,  and 
in  which  it  permits  passengers  to  ride,  but  it'is  further  stated 
that,  the  plaintiff  desiring  to  go  to  Belmont, "  they,  said  agents 
and  servants,  permitted  nim  to  enter  said  caboose  car  as  a 
passenger,  who  then  and  there  agreed  and  undertook  to  carry 
and  convey  him,"etc.  This  petition  states  more  than  enough  to 
to  show  that  plaintiff  was  rightfully  on  the  train,  and  the  ob- 
jection made  to  it  is  without  a  particle  of  merit.  Again,  the 
proposition  that  the  defendant  owes  no  duty  whatever  to  one 
riding  upon  a  freight  train,  unless  he  is  a  passenger  in  the 
full  sense  of  the  term,  does  not  meet  with  our  ap-  p,t,„rtMte 
proval.  If  one  is  riding  on  a  freight  train  with  the  pn.H«. 
consent  of  the  agentsin  charge  thereof,  the  company 
owes  him  a  duty,  though  he  is  there  against  the  rules  of  the 
oompany.  2  Shear.  R.  &  Neg.  (4th  Ed.)  §489;  2  Wood,  R^.  Law, 
ICU.5.  Even  to  a  trespasser,  the  defendant  is  liable  for  injuries 
inflicted  ior  want  of  ordinary  care,  after  the  perilous  position 
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of  the  party  is  discovered.     In  no  view  of  this  case  can  it  be 
said  defendant  owed  no  duty  whatever  to  the  plaintiff. 

2.  It  is  next  insisted,  and,  indeed,  the  proposition  lies  at  the 
foundation  of  all  the  objections  made  to  the  judgment  in  this 

case,  that  the  conductor  had  no  power  to  permit 
^^1^^^^      the  boy  to  ride  on  the  train,  because  the  defend- 

ant's  rules  forbade  the  conductor  to  carry  passen- 
gers on  this  particular  train.  From  this  the  conclusion  is 
sought  to  be  made  that  the  boy  was  wrongfully  on  the  train, 
and  entitled  to  no  care  from  defendant.  It  is  to  be  observed 
here  that  contributory  negligence  on  the  part  of  the  boy  is 
not  asserted  ;  nor  is  it  contended  that  he  knew  of  the  rule 
prohibiting  passengers  from  riding  on  this  train.  His  moth- 
er knew  that  some  of  the  freight  trains  did  not  carry  passen- 
gers ;  but  she  is  not  suing,  and  that  fact  does  not  affect  this 
suit.  The  rule  of  law  asserted  on  all  hands  is  that  the  master 
is  civilly  liable  for  the  negligence  or  wrongful  acts  of  his 
agent  when  done  in  the  course  of  the  agent's  employment, 
even  though  the  master  may  have  prohibited  the  agent  from 
doing  the  act  of  which  complaint  is  made.  Garretzen  v. 
Duenckel,  50  Mo.  107 ;  Cousins  v.  Hannibal  &  St.  J.  R.  Co., 
66  Mo.  576;  Ramsden  v.  Boston  &  A.  R.  Co.,  104  Mass.  120; 
The  question  here  is  not  as  to  the  general  rule  itself,  but 
whether  the  act  of  the  conductor  in  allowing  the  boy  to  ride 
on  the  train  is  within  the  scope  of  the  conductor's  employ- 
ment. A  case  often  cited  is  that  of  Wilton  v.  Middlesex  R. 
Co.,  107  Mass.  108.  There  the  plaintiff,  a  girl  nine  years  oJ 
age,  was  walking  on  a  bridge  with  other  girls.  Tne  drivei 
of  a  horse  car  beckoned  to  the  girls  to  get  on.  They  got 
upon  the  platform,  and  the  girl  was  injured  by  the  negligence 
01  the  driver.  Speaking  of  the  driver  it  is  said  :  "  If ,  in  vio- 
lation of  his  instructions,  he  permits  persons  to  ride  without 
pay,  he  is  guilty  of  a  breach  of  his  duty  as  a  servant.  Such 
act  is  not  one  outside  of  his  duties,  but  is  an  act  within  the 
general  scope  of  his  agency,  for  which  he  is  responsible  to 
his  master.  In  the  case  at  bar  the  invitation  to  tne  plaintiff 
to  ride  was  an  act  within  the  general  scope  of  the  driver's 
employment,  and  if  she  accepted  it  innocently  she  was  not  a 
trespasser.  It  is  immaterial  that  the  driver  was  acting  con- 
trary  to  his  instructions."  Other  cases  are  to  the  same  ef- 
fect. St.  Joseph  &  W.  R.  Co.  v.  Wheeler,  35  Kan.  185,  26 
Am.  &  Eng.  R.  Cas.  173  ;  Dunn  v.  Grand  Trunk  R.  Co.  supra ; 
Lake  Shore  &  M.  S.  R.  Co,  v.  Brown  (111.),  31  Am.  &  Eng.  R. 
Cas.  61.  In  Sherman  v.  Hannibal  &  St.  J.  R.  Co.,  72  Mo.  64. 
a  boy  got  on  a  freight  train  without  paying  or  intending  to 
pay  any  fare.  His  presence  was  not  discovered  by  those  in 
charge  of  the  train  until  he  had  traveled  some  10  miles.    This 
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court  then  said :  "  The  train  being  one  on  which  passengers 
were  allowed  to  be  carried,  although  the  plaintiff  boarded 
the  train  without  the  permission  or  knowledge  of  the  con- 
ductor, yet,  as  the  conductor,  after  he  became  aware  of  his 
presence  on  the  train,  suffered  him  to  remain,  he  was  entitled 
to  the  same  protection  as  if  he  had  paid  his  fare."  Muelhau- 
sen  V.  St.  Ix)uis  R.  Co.,  gt  Mo.  332,  28  Am.  &  Eng.  R.  Cas. 
157,  was  a  case  where  a  boy  was  run  over  and  killed  by  a 
street  car.     An  instruction  was  given,  and  by  this  court  ap- 

E roved,  in  which  it  was,  in  substance,  said  that,  although  the 
oy  had  not  paid  any  fare,  still,  if  he  was  on  the  car  with  the 
knowledge  and  permission  of  defendant's  employe  in  charge 
of  the  car,  then  the  deceased  was  a  passenger,  and  entitled  to 
the  same  care  and  protection  as  if  he  had  paid  his  fare.  Now, 
in  this  case  the  conductor  had  entire  charge  of  the  train.  In 
its  management  he  acted  for  and  represented  the  defenaant. 
It  was  a  part  of  his  duties  to  see  that  persons  did  not  ride 
upon  it,  either  with  or  without  the  payment  of  fare.  How, 
therefore,  can  it  be  said  his  act  in  allowing  the  boy  to  ride 
upon  the  train  was  beyond  or  outside  the  scope  01  his  em- 
ployment? It  was  an  act  directly  within  the  line  of  his  duty. 
He  made  breach  of  his  duty  towards  his  master,  but  that  is 
a  matter  of  no  consequence  here.  To  all  outward  appear- 
ance, as  well  as  in  point  of  fact,  he  was  master  of  the  train. 
The  defendant,  therefore,  cannot  escape  liability  in  this  case 
on  the  ground  that  the  conductor  haa  no  authority  to  permit 
the  boy  to  ride  on  the  train.  It  also  follows  from  what  has 
been  said,  as  well  as  from  the  authorities  cited,  that  the  de- 
fendant did  owe  a  duty  to  the  boy.  It  owed  a  duty  to  him 
even  on  the  theory  that  he  was  not  in  the  full  sense  of  the 
term  a  passenger.  The  instruction  given  goes  no  further 
than  to  require  of  defendant  ordinary  care,  and  of  this  de- 
fendant ought  not  to  complain.  The  authorities  cited  go  far 
to  show  that  the  case  might  have  been  submitted  to  the  jury 
on  the  theory  that  the  boy  was  entitled  to  all  the  care  of  a 
passenger,  but,  as  instructions  were  not  given  on  that  theory, 
we  need  say  no  more  upon  this  question. 

3,  As  to  the  evidence  there  can  be  no  doubt  but  it  tends  to 
show  negligence  on  the  part  of  the  trainmen.     They  knew 
there  was  a  freight  train  just  behind  them ;  that  it 
would  reach  them  on  a  long  down  grade  ;  that  the  ,_i|^^^ 
freight  trains  were  liable  to,  and  frequently  did, 
break  in  two,  and  then  not  be  under  the  complete  control  of 
the  engineer ;  and  that  there  was  frost  on  the  rails.     The  ev- 
idence tends  to  show  that  the  rear  train  could  have  been 
heard  for  two  miles,  and  there  was  ample  time  to  have  given 
a  danger  signal  further  from  the  standing  caboose.     Underthe 
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circumstances,  to  flag  the  train  at  a  distance  of  only  a  quarter 
of  a  mile  from  the  caboose,  and  without  warning  to  the  boy, 
who  knew  nothing  of  what  was  going  on,  furnishes  evidence 
of  even  gross  negligence, 

4.  The  objection  made  to  the  instruction  given  is  that  it 
does  riot  submit  the  question  whether  the  boy  was  rightfully 
on  the  train.     It  requires  a  finding  that  he  was  on 
'"^'^    the  train  with  the  knowledge  and  consent  of  the 
hUiM  agent  in  charge  of  it.     If  he  was  on  the  train  with 

tr*iB.  the  knowledge  and  consent  of  the  agent  who  had 

charge  of  it,  ne  was  not  wrongfuIUy  there ;  much 
less  was  he  a  trespasser.  Even  had  he  known  that  he  was  on 
the  train  in  violation  of  the  defendant's  rules,  still,  being  there 
with  the  consent  of  the  master  of  the  train,  the  company  owed 
him  a  duty, — -at  least  ordinary  care, — and  for  a  breach  of  that 
duty  it  is  liable  in  damages.  The  instructions  asked  by  de- 
fendant, and  refused,  are  so  far  at  war  with  what  has  been 
said  that  it  is  useless  to  speak  of  them  in  detail.  The  judg- 
ment is  affirmed.    All  concur. 

In]uri«(  to  Penont  on  Freight  Tralna — Lau  C«ra  Requlrad  of  Company  and 
LaMDami(MR«oov«rabla.— In  Reber  v.  Bond,  38  Fed.  Rep.  822,  it  was  held 
that  it  is  the  duty  of  the  employes  of  a  railroad  company  operating  a 
freight  train,  whereon  some  accommodations  have  been  provided  for  pas- 
sengers, to  give  passengers  such  attention,  and  to  exercise  such  care  as  a 
consistent  with  the  operation  of  the  train.  They  are  not,  however,  re- 
quired to  exercise  such  strict  attention  and  care  as  is  required  on  passen- 
ger trains,  and  a  person  riding  on  a  freight  train  who  is  Injured  by  the 
negligence  of  employes  is  not  entitled  to  as  heavy  damages  as  if  the  acci- 
dent nad  occurred  on  a  passenger  train.  The  court  said  :  "  The  passengers 
on  this  train,  by  going  on  it,  instead  of  waiting  for  the  regular  passenger 
train,  took  all  the  risits  incident  to  such  a  train,  and  were  required  to  ke^ 
a  lookout,  and  do  every  thing  reasonably  within  their  power  to  avert  acci- 
dentfand  danger.  The  duties  of  the  conductor  and  other  employes  opera- 
ting the  train  are  different  from  those  on  a  passenger  train.  Freight  trains 
are  more  difficult  to  manage  and  control  than  passenger  trains,  and  conse- 
quently much  more  liable  to  accidents.  The  slacking  and  taking  out  the 
slack,  the  jars  and  jerks,  are  unavoidable  in  the  one,  and  unknown  almost 
in  the  other.  Those  who  prefer  traveling  on  freight  trains  take  all  these 
incidental  risks  ;  but,  as  before  stated,  I  am  of  the  opinion  that  by  the  ex- 
tra accommodations  furnished  passengers,  inviting  them  to  travel  in  this 
caboose,  a  stricter  obligation  for  attention  and  care  to  the  passengers  was 
imposed  on  the  conductor  and  employes  than  would  have  been  luid  they 


been  furnished  and  this  invitation  given,  so  that  this  exemption  pro- 
vided by  the  statute  cannot  avail  tlie  defendant.  Yet  I  am  furtner  of  the 
opinion  that  the  damages  should  not  be  as  much  as  for  a  similar  degree  of 
negligence  had  the  accident  occurred  on  a  passenger  train,  and  that  all  the 
circumstances  should  be  taken  into  consideration.  That  the  petitioner 
suffered  great  pain,  and  was  disabled  for  life,  and  that  the  iniuries  has- 
tened his  death,  are  not  denied.  The  question  what,  under  all  the  circum- 
stances, is  a  reasonable  sum  to  be  paid  to  his  personal  representative  for 
the  damages  received,  is  one  of  some  difficult.    If  the  injuries  had  00- 
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curred  on  a  passenger  train,  where  it  is  the  special  duty  of  the  conductor 
and  employes  to  receive  passengers  on  the  train,  and  to  see  them  safely  off 
the  train,  and  when  this  special  duty  devolves  upon  the  conductor,  who 
has  no  other  duty  to  perform,  at  that  time,  and  who  has  at  his  command 
a  competent  brakeman  to  aid  him,  and  when  the  train  is  easily  handled,  a 
much  larger  sum  would  be  reasonable ;  but  in  the  management  of  a  freight 
train  the  conductor  has  other  important  duties  to  perform,  and  has  very 
little  time  to  devote  to  passen^rs,  as  is  the  case  with  all  of  his  assistants. 
He  has  trains  to  make  up,  freight  to  receive  and  discharge ;  so  that  the 
risk  which  Dr.  Reber  took  in  taking  passage  on  this  train,  instead  of  wait- 
ing for  the  passenger  train,  must  be  taken  mto  consideration.  I  am  of  the 
opmion  that,  considering  all  the  circumstances,  $2,750  is  a  reasonable  sum 
to  be  allowed,  and  this  sum  to  be  in  full  for  all  damages  resulting  from  the 
injuries  received.  The  receiver  will  be  ordered  to  pay  that  sum,  and  all 
the  costs  reguitingfrom  the  injuries  received,  out  of  the  money  in  his  hands," 

Contributor  Nagligenoe  of  Pau«ng;en  on  Frsight  Traitii^In  Hutchinson 
V.  Canadian  Pac  R.  Co..  17  Ont.  Rep.  347.  it  appeared  that  the  plaintiff 
was  going  from  I.  to  M.  by  train  in  d)ai«e  of  cattle.  At  T.  the  train  on 
which  he  had  come  from  I.  was  partly  broken  up,  to  be  re-made  with  some 
cars  which  were  standing  on  another  track.  While  there  the  plaintiff,  un- 
known to  the  defendants,  went  into  the  caboose  at  the  end  of  the  cars 
which  were  to  be  added  to  the  cars  from  I.,  and  when  the  connection  was 
about  to  be  made,  deliberately  stood  up,  and  was  washing  his  hands,  when 
the  shock  of  the  connection  caused  the  injury,  for  damages  for  which  this 
action  was  brought,  //e/d,  that  there  was  no  evidence  of  negligence  on 
the  defendants'  part ;  and  the  mere  fact  of  the  accident  happening  to  the 
plaintiff  was  not  in  itself  suffii^ent  evidence  of  negligence.  Hud,  also, 
that  there  was  evidence  of  contributory  negligence,  in  that  the  plaintiff 
knew  that  he  was  in  a  freight  train,  where  there  would  not  be  so  much 
care  shown,  and  yet  stood  up.  instead  of  sitting  down,  as  he  might  have 
done,  while  the  connection  was  being  made,  especially  as  he  entered  the 
caboose  before  the  train  was  made  up.  and  had  no  reason  to  think  that  the 
defendants  knew  that  he  was  there. 

Bams — Attempting  to  Climb  on  9tock  Car  In  Motion. — Plaintiff  was  aship- 
per  of  stock.  One  rainy  night  while  riding  on  a  freight  train  on  defend- 
ant's road,  the  train  stopped  before  crossing  a  bridge,  and  detached  the 
caboose,  according  to  its  custom,  in  which  plaintiff  was  riding.  The  plaintiff 
inquired  how  he  could  get  across  the  brii%e.  and  was  told  that  he  could  either 
w^k  across,  or  ride  on  the  rear  freight  car.  Although  the  train  stopped 
long  enough  for  him  to  mount  the  freight  car.  yet  he  remained  in  the 
cahoose  until  the  forward  portion  of  the  train  had  started.  He  then  ran  af- 
ter the  train,  overtook  it,  and,  wearing  an  overcoat  and  having  a  lar^  valise 
in  his  hand,  attempted  to  climb  upon  the  car,  he  fell  off  and  was  injured. 
Held,  that  he  was  guilty  of  negligence  proximately  contributing  to  the  in- 
jury received,  and  was  not  entitled  to  recover.  Richmond  &  D.  R.  Co.  ». 
Pickleseimer.  Va,  Sup.  Ct.  App.,  September,  1889. 

Freight  TroJn  Paatanger  riding  upon  Pauenger  Train  ^Expulsion  ofStook 
Shippar, — In  Thorpe  v.  Concord  R.  C.o.,  decided  by  the  supreme  court  of 
Vermont,  May  I,  1889,  it  appeared  that  the  plaintiff,  a  stock  shipper,  while 
riding  upon  a  passenger  train  on  defendant's  road,  offered  a  ticket  enti- 
tling him  to  ride  only  on  a  freight  train,  in  order  to  take  care  of  stock 
shipment.  Upon  his  refusing  to  pay  fare,  the  conductor  of  the  train  ejected 
him.  Htld,  that  he  was  not  entitled  to  recover  damages  for  such  expul- 
sion, and  the  fact  that  he  had  previously  been  allowed  to  ride  on  passenger 
trains  on  stock  tickets,  was  immaterial. 

Injury  while  Attempting  to  Board  Engine  of  Freight  Train  wKh  Consent  of 
Conductor — Cenductor'aAuthortty. — InFilesv.  B<Mton&  A. R.  Co., Supreme 
39  A.  E.  R.  Cai.— 37 
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Court  of  Massachusetts.  May  lo,  1889.  it  was  held  that  a  shipping  clerk,  who, 
after  ordering  some  cars  at  the  freight  ofhce  of  a  railroad  company  for  the 
use  of  the  firm  empioving  him,  attempts  to  board  a  freight  locomotive  on 
a  road  used  exclusively  for  the  transportation  of  freight,  although  at  the 
invitation  of  the  conductor  and  is  injured,  cannot  recover  for  such  injury.  It 
is  immaterial,  that  upon  the  conductor's  invitation,  he  had  previously  rid- 
den on  such  engine,  and  had  seen  certain  railroad  employes  nde  there,  such 
an  invitation  not  being  within  the  scope  of  the  conductor's  employment. 
Deven^  J,  said  :  "If  a  person  takes  an  exposed  position  upon  a  train  not 
designed  for  the  use  of  passengers,  he  himself  incurs  the  special  risks  of 
the  position,  whether  he  takes  it  by  the  license,  non-interference,  or  even 
express  permission,  of  the  conductor.  Hickey  v.  Boston  &  L.  R.  Co.,  14 
Allen  (Mass.),  439;  Torrey  v.  Boston  &  A.  R.  Co.,  147  Mass.  412 :  Bates 
ti.  Old  Colony  R.  Co.,  147  Mass.  355,  3+  Am.  &  Eng.  R.  Gas,  355.  In  the 
case  at  bar  the  conductor  had  no  general  authority,  so  far  as  shown,  to 
take  passengers  on  the  locomotive,  or  any  special  authority  to  take  the 
plaintiff.  The  conductor  was  not  only  in  cha^e  of  a  freight  train,  but  on 
a  road  intended  solely  for  the  transportation  of  freight.  The  locomotive 
was  obviously  not  intended  for  passengers,  and  he  nad  in  his  chai^  no 
vehicle,  nor  any  part  of  a  vehicle,  in  any  way  adapted  for  passengers.  In 
riding  for  his  own  convenience  in  a  place  where  it  was  not  safe  or  prudent 
to  ride,  the  plaintiff  took  on  himself  the  risks  of  so  doing,  whether  he  did 
«o  by  the  license  or  on  the  invitation  of  the  conductor.  It  was  not  within 
the  apparent  scope  of  the  freight  conductor's  authority  to  permit  persons 
on  his  freight  train,  far  less  to  ride  on  the  locomotive  thereof ;  nor  can 
the  fact  that  he  had  allowed  the  plaintiff  to  do  so  at  a  previous  time,  and 
'  also  that  the  local  freight  agent  and  a  conductor  were  Known  by  plaintifl 
to  have  ridden  on  the  locomotive,  make  the  defendant  responsible  for  ac- 
cidents which  occurred  thereby.  Hickey  v.  Boston  A  L,  R.  Co.,  supra  ; 
Merrill  v.  Eastern  R.  Co.,  139  Mass.  238.    Judgment  on  verdict." 


Louisville  &  Nashville  R,  Co. 
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( 

{Kentucky  Court  0/ Appeaii,  October  24,  1889.) 

PftuanKsr^Wraeh — Stop  Over— Resumption  of  Journey  and  Expulckin. — 
While  the  plaintiff  was  a  passenger  on  a  train  of  the  defendant  company,a 
wi^k  occurred,  delaying  the  train  over  night.  Plaintiff,  being  unwell,  de- 
clined to  wait  on  the  train,  and  asked  the  conductor  if  his  trip  check  would 
be  good  on  the  ne«  day.  The  conductor  informed  him  that  it  would  not. 
The  next  day  he  boarded  another  train,  and  after  his  check  was  refused, 
offered  the  regular  fare,  but  declined  to  pay  the  extra  price  demanded  when 
cash  fares  are  paid  on  the  train.  The  conductor  ejected  him.  Held,  that 
the  plaintiff  was  entitled  to  compensation. 
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Same— Exceuive  Damages. — A  verdict  for  $2,500,  awarded  a  passenger, 
in  an  action  against  a  railway  company  for  unlawfully  expelling  him  from 
its  train,  held  excessive. 

Appeal  from  Rockcastle  County  Circuit  Court.  The  opin- 
ion states  the  case. 

Hill  &  Alcorn  for  appellant. 

W.  O.  Bradley,  F.  H.  Reppert,  and  A.  Duvall  for  appellee. 

Pryor,  J. — This  case  comes  to  this  court  by  an  appeal 
from  the  superior  court,  and  involves  but  one  question  that 
we  propose  to  consider.  The  plaintiff  had  been 
ejected  from  the  car  of.  the  Louisville  &  Nashville  c™****^-  \ 
Railroad  Company  for  an  alleged  failure  to  pay  his  fare  from 
the  town  of  Mount  Vernon  to  the  town  of  London.  He 
boarded  the  train  at  Danville  junction  a  day  or  two  before 
the  trouble  with  the  company  originated,  and  paid  the  regu- 
lar fare  from  that  place  to  London.  On  the  way  to  London  a 
wreck  had  taken  place  on  the  road,  causing  the  train  to  stop 
at  Mount  Vernon  in  the  evening,  and  remain  there  until  4 
o'clock  the  next  morning.  The  plaintiff,  being  unwell,  stated 
that  he  was  in  no  condition  to  remain  on  the  car  until  the 
wreck  was  removed,  and  inquired  of  the  conductor  if  the 
ticket  that  had  been  taken  up  by  him,  for  which  a  check  had 
been  placed  in  his  hat  as  a  substitute,  would  be  good  on  the 
next  day.  He  was  told  that  it  would  not,  and,  after  threat- 
ening to  sue  the  company  if  more  was  demanded  of  him,  left 
the  train,  and  remained  at  an  hotel  during  the  night.  On  the 
next  day  he  boarded  another  train  belonging  to  the  company 
destined  for  London,  and,  when  pay  was  required  of  him, 
claimed  that  he  had  paid  his  passage  the  day  before,  but, 
after  some  conversation  with  the  conductor,  agreed  finally  to 
pay  the  regular  price  of  a  ticket,  which  was  85  cents ;  but  the 
conductor  required  a  greater  sum,  under  a  regulation  of  the 
company  increasing  the  fare  where  the  ticket  was  not  pur- 
chased at  the  regular  depot.  This  the  plaintiff  refused  to 
pay,  and  he  was  removed  from  the  train  by  its  officers.  The 
conductor  knew,  when  he  ejected  him  fron^  the  car,  that  he 
had  paid  hi^  passage  the  day  before,  but  persisted  in  requir- 
ing the  plaintiff  to  leaye  or  pay. 

There  was  no  reason  for  such  a  demand  by  the  conductor, 
but,  on  the  contrary,  with  a  knowledge  of  .the  facts,  he  ought  ' 
to  have  permitted  him  to  travel  on  the  cheek  given 
him  by  the  conductor  the  day  before,  or  at  least  to 
have  accepted  from  him  the  regular  fare,  instead      ,i»u»i. 
of  exacting  a  penalty,  and  destroying  the  evidence 
of  the  payment  the  day  previous  by  tearing  up  the  check  that 
had  been  given  him.    The  conductor  may  have  slipposed 
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that  he  was  discharging  his  duty  in  exacting  payment,  and" 
under  the  circumstances  could  not  have  acted  with  an_y  ma- 
licious purpose,  or  with  the  intention  to  injure  the  plaintiff ; 
and  therefore  we  think  the  damages  awarded  were  excessive. 

That  the  plaintiff  was  entitled,  as  compensation,  to 
nukgwra-     something  more  than  his  loss  of  time,  is  manifest. 

He  was  doubtless  humiliated  and  mortified  by  the 
action  of  the  conductor,  who  ought  to  have  known  better 
than  to  have  been  guilty  of  such  a  wrong ;  still  a  verdict  of 
$2,500,  in  our  opinion,  was  too  much,  under  the  facts  proven. 
One  party  was  determined  to  be  carried  to  his  place  of  des- 
tination upon  the  fare  he  had  alreadypaid,  and  the  conductor 
was  as  much  determined  that  he  should  pay  anotherfare,  when 
he  knew  that  the  company's  own  action  had  caused  the  de- 
lay from  which  the  whole  trouble  originated. 

We  have  examined  the  cases  carefully  where  compensatory 
damages  have  been  awarded  in  this  class  of  cases,  and  where 
greater  indignity  and  insult  have  been  offered  than  in  this 
case,  and  the  damages  were  for  a  much  less  sum,  and  still  the 
question  as  to  whether  they  were  excessive  was  seriously 
considered.  In  the  case  of  Louisville  &  N.  R.  Co.  v.  Ballard 
{recently  decided  by  this  court)  a  verdict  of  $3,000  was  sus- 
tained for  the  action  of  the  conductor  in  putting  the  plaintiff, 
a  female,  off  the  train  after  it  had  passed  her  station,  in  a 
lonely  spot,  late  in  the  evening,  and  accompanied  with  acts  of 
insult  calculated  to  enhance  the  damages.  There  had  been 
two  verdicts  for  a  Hke  amount ;  the  case  having  been  once 
reversed  by  this  court,  and  a  new  trial  awarded.  The  plaint- 
iff had  to  walk  nearly  a  mile  back  to  the  depot  alone,  and 
from  there  to  her  home,  and  was  confined  to  her  bed  on  ac- 
count of  the  excitement  resulting  from  the  conduct  of  the 
officers  of  the  train.  The  case  reversed  is  found  in  85  Ky, 
307;  28  Am.  &  Eng.  R.  Cas.  735.  The  case  affirmed  is  in  lo- 
S.  W.  Rep.  429.  In  this  case  the  appellee,  after  beingput  off  the 
train,  got  on  board  of  a  construction  train,  and  returned  to 
Mount  Vernon,  a  distance  of  two  miles.  There  was  no  malice 
alleged  on  the  part  of  the  conductor,  and  none  proven.  It  is  a 
question  of  compensation  only.  While  the  right  of  recovery 
is  not  confined  to  nominal  damages,  a  less  sum  should  have 
been  awarded,  as  the  facts  are  now  presented.  Illinois  Cent. 
R.  Co.  V.  Cunningham,  67  III.  316;  Same  v.  Johnson,  /d.  313; 
Chicago  &  A.  R.  Co.  v.  Flagg,  43  ill.  363  ;  Indianapolis,  B. 
&  W.  R.  Co.  V.  Milligan,  50  Ind.  394.  For  the  reasons  indi- 
cated the  judgment  is  reversed,  and  remanded  for  a  nfew  trial 
and  proceedings  consistent  with  this  opinion. 

CaoMfivc  DsmagH  for  Wrongfully  EJvotliiK  PuMngar. — See  Louisville.  N. 
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■O.  &  T.  R.  Co.  V.  Thompson,  30  Am.  &  Eng.  R.  Cas.S4i,  note  544;  Lake 
Erie  &  W.  R.  Co.  *-.  Fix.  1 1  /*.  109 ;  Internationa]  &  G.  N.  R.  Co.  v.  Smith, 
27  16.  148 ;  International  &  G.  N.  R.  Co.  v.  Wilkes,  34  /*.  331. 

In  Chicago,  St.  L.  &  P.  R.  Co.  w.  Holdridge,  118  Ind.  zSi.a  passenger, 
who  was  entitled  to  be  carried  to  his  destination  upon  a  ticket  tendered  by 
him  but  refused  by  the  conductor,  in  pursuance  of  the  ccmmanda  of  the 
latter,  left  the  train  at  the  next  station  to  avoid  forcible  expulsion.  He  im- 
mediately boarded  the  train  again,  however,  paid  his  fare  irom  that  station 
to  his  destination  and  was  duly  carried  there.  He/d  that  $200  damages 
was  not  excessive  compensation  for  the  feelings  of  humiliation  and  shame 
suSered  by  him.  Coffney,  J.,  said :  "  In  cases  of  this  kind  there  is  no  rule 
by  which  the  amount  of  damages  to  be  recovered  for  shame,  humiliation, 
and  injured  feelings  can  be  measured,  and  it  must  of  necessity  be  left  to 
the  jury  or  the  court  trying  the  cause  to  fix  the  sum  he  shall  have  as  a  com- 
pensation. The  rule  is  that  a  verdict  wilt  not  be  set  aside  on  the  ground 
of  excessive  damages,  unless  they  are  such  as  at  first  blush  appear  to  be 
outrageous.  Yater  7',  Mullen,  23  Ind.  562;  Reeves  v.  State,  37  Ind.  441 ; 
Alexander  v.  Thomas,  25  Ind.  268.  In  the  case  of  Lake  Erie  &  W.  R.  Co. 
V.  Fix,  supra,  the  damages  assessed  were  (600,  and  they  were  held  not  to 
be  excessive.  In  the  case  of  St.  Louis  &  S.  E.  R.  Co.  v.  Myrlle,  5 1  Ind.  566, 
the  damages  assessed  were  ¥562,  and  they  were  held  not  to  be  excessive. 
In  the  case  of  Jetfersonville  R.  Co.  v.  Rogers,  38  Ind.  1 16,  the  damages  as- 
sessed were  $1,000,  and  the  court  refusedto  disturb  it.  In  the  case  of  In- 
dianapolis, B.&W.  R.Co.i'.  Milligan,  5oInd,  392,  the  damages  assessed  were 
(700,  and  it  was  held  not  to  be  excessive.  In  this  case,  as  we  have  said, 
the  appellee  was  entitled  to  transportation  on  his  return  ticket  from  Wal- 
cott  to  Monticello,  and  tendered  it  to  the  conductor  in  payment  of  his  fare. 
The  conductor  of  appellant's  train  refused  to  receive  sucn  ticket,  and  wrong- 
fully compelled  the  appellee  to  leave  the  train  in  order  to  avoid  a  forcible 
expulsion.  The  court  had  the  right  to  infer  from  these  facts  that  he  was 
humiliated,  and  that  his  feelings  were  injured,  and  the  right  also  to  assess 
such  damages  as  in  his  judgment  would  compensate  the  appellee  for  such 
injury.  The  amount  assessed  does  not,  at  first  blush,  appear  to  be  outra- 
geous. We  find  no'error  in  the  record  for  which  the  judgmant  should  be 
reversed." 

Expulsion  of  Putenger— Proper  Place — ■<  Regular  Station." — In  Illinois 
Cent.  R.  Co.  v.  Latimer,  decided  by  the  Supreme  Court  of  Illinois.  April  5, 
1889,  it  was  held  that  the  term  •■  regular  station"  used  in  the  statute  (Rev. 
Stat.  111.  chap.  114.  $94),  relating  to  the  expulsion  of  passengers  for  the  non- 
payment of  fare,  means  a  place  where  passenger  trains  usually  stop  for 
the  purpose  of  receiving  or  discharging  passengers,  and  not  a  town  or  vil- 
lage in  which  a  de[X)t  is  located.  MaCruder,  J.,  said  ;  "The  instructions 
given  for  the  plaintiti  defined  the  term  "regular  station'  to  mean  'the 
place  on  the  railroad  where  passenger  trains  usuallv  stop  for  the  purpose  of 
Daving  passengers  get  on  and  ofl  such  trains,'  while  several  instructions 
.asked  by  defendant,  and  refused,  defined  such  term  to  mean  'the  town  or 
village  in  which  a  railroad  company  may  have  its  passenger  depot  build- 
ing,' and  not '  the  depot  platform  of  a  railroad  company.  We  think  the 
definition  laid  down  in  the  given  instruction  was  substantially  correct,  and  ^ 
■  in  accord  with  the  decisions  of  this  court.  Indianapolis,  B.  &  W.  R.  Co.  v. 
FlafSt.  43  I'L  3^4 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Parks,  18  111.  465 ;  Terre 
Haute,  A.  &  St.  L.  R.  Co.  v.  Vanatta,  21  III.  18S.  It  is  not  claimed  on  either 
side  that  it  was  usual  or  customary  for  passengers  to  get  off  and  on  the 
trains  at  the  place  where  appellee  was  put  off.  It  is  not  contended  that  any 
passenger  was  ever  known  to  get  on  or  off  at  that  point.  A  railroad  com- 
pany does  not  comply  with  the  statute  when  it  puts  a  passenger  off  at  a 
point  on  its  track  distant  from  a  fourth  to  a  half  of  a  mile  from  the  depot 


sfl  by  Google 


422  LOUISVILLE  &   NASHVILLE   R.   CO.   V.   WILSEY. 

ptatform,  even  though  such  point  bt  within  the  corporate  limits  of  the  vil- 
lage or  city  where  such  depot  is  located." 

Improptr  Piao«  of  Removal — Evldanca. — In  an  action  for  expelling  a  pas- 
senger  mien  a  railroad  train,  where  it  is  alleged  that  the  place  where  the 
expulsion  was  made  was  an  improper  one.  the  character  and  location  of  the 
place  and  all  the  circumstances  attending  the  act  of  removal  are  matter* 
about  which  testimony  may  be  introduced,  '  The  fact  that  in  a  few  minutes 
after  the  passenger  was  expelled  a  train  was  expected  to  arrive  at  the  place 
of  remo\^  is  a  circumstance  proper  to  be  considered  by  the  iury  in  con- 
nection with  all  the  other  facts  of  the  case  and  bearing  on  the  question 
whether  it  was  proper  or  improper  for  the  conductor  to  make  the  removal 
at  that  particular  point.  Illinois  Cent.  R.  Co.  v.  Latimer,  III.  Sup.  Ct.,  April 
S.  1889. 

Expulsion  of  PaawREsr—Round  Trip  Tlokot—RMurn  Coupon. — In  Chicago, 
St.  L.  &  P.  R.  Co,  7/.  Holdridge,  118  Ind.  281,  it  appeared  that  the  plaintiff 
held  an  unused  round  trip  ticket  from  Walcott  to  Monticello,  Ind.,  two 
stations  upon  the  line  of  the  defendant  railway  company.  He  entered  the 
train  at  Monticello,  the  return  station,  but  the  conductor  refused  to  accept 
the  return  coupon  from  him  although  it  was  detached  from  the  other  part 
of  the  ticket  in  the  conductor's  presence  and  tendered  him.  The  con- 
ductor required  the  plaintiff  to  leave  the  train  at  the  next  station  in  order 
to  avoid  forcible  expulsion,  //tld,  that  the  plaintitT  was  entitled  to  have 
the  return  part  of  his  ticket,  by  whomsoever  detached  from  the  other  part, 
accepted  in  payment  for  his  transportation  to  Walcott,  and  that  the  con- 
ductor in  expelling  him  was  guilty  of  an  act  of  oppression  for  which  the 
railroad  company  was  liable. 

Boys  Tratpaulng  on  Street  Car.— Expultlon  by  Driver.— The  case  of  Hes- 
tonville,  M.  &  F.  P.  R.  Co.  v.  Biddle,  decided  by  the  Supreme  Court  of% 
Pennsylvania,  January  28,  1889,  presented  the  same  features  as  it  did  when 
that  case  was  before  the  court  before,  i[2  Pa,  St.  SJi.  26  Am.  &  Eng.  R. 
Cas.  2o8,  The  facts  were  these  :  Clarence  Biddle,  the  boy  who  lost  his  Life 
in  the  accident,  was  upon  the  defendant  company's  car  oy  the  sufferance 
of  the  conductor,  Tne  car  was  a  "  bobtail "  one,  and  at  the  time  of  the 
injury  was  being  driven  by  a  boy,  the  driver  being  inside  collecting  fares. 
The  boy  driving  the  car  invited  a  party  of  boys  m  whom  Biddle  was  one 
to  get  on  the  car.  The  driver  subsequently  shoved  one  of  the  boys  off  the 
car  and  compelled  the  others  to  get  off  while  it  was  in  motion.  Biddle  in 
attempting  to  get  off  fell  and  was  killed.  The  court  Af/i/ that  the  company 
was  liable  ;  that  when  a  street  railway  company  permits  a  boy  to  drive  its 
car.  and  such  driver  invites  other  boys  to  get  on,  the  conductor  when  he 
puts  them  off  should  stop  the  car  for  that  purpose.  It  was  his  duty  to  put 
them  off,  but  to  compel  them  to  jump  oft  while  the  car  was  in  motion  ren- 
dered the  company  liable  for  any  injury  received  owing  to  such  improper 
conduct. 

AMegationi  in  Complaint  for  Expulsion— Evidenoe  Ad miulble.— Plaintiff 
brought  an  action  against  the  defendant  company  to  recover  damages  for 
an  unlawful  expulsion  from  one  of  the  defendant  compagy's  trains  on  which 
he  was  a  passenger.  In  his  complaint,  he  alleged  that  owine;  to  his  being 
expelled  at  a  place  not  a  station,  he  was  compelled  to  walk  Dack,  and  ex- 
perienced great  fatigue  and  distress  in  finding  his  way.  and  that  by  reason  . 
thereof,  and  the  ejection  from  the  train,  he  suffered  great  pain  of  mind  and 
body.  On  the  trial,  he  offered  to  prove  that  his  child  to  whom  he  was 
going  was  sick,  and  in  consequence  his  mental  sufferings  were  increased. 
He/a.  thai  such  fact  not  being  distinctly  pleaded,  proof  of  it  would  not  be 
admitted  in  evidence.  Gulf.  Colo.  &  S.  F,  R.  Co.  v.  Hurley,  Texas  Supreme. 
Court,  October  20,  1889. 
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New  York,  Lake  Erie  &  Western  R.  Co. 


(New  yersey  Ctmri  of  Errors  and  Appeals,  May  17,  1889.) 

Pucengar — Expulsion  of  Employs  B«ing  CafHad  to  Work—RsfuMl  to  rive 
up  Setit^A  railroad  company  employing  a  servant  to  work  at  a  termtnal 
point,  and  contracting  to  transport  him  to  and  from  work,  cannot,  through 
Its  train  officers,  lawiully  require  him  to  vacate  a  seat  which  he  was  occu- 

Sying  in  the  car  to  which  he  has  been  duly  assigned  ;  and  if  he  is  ejected 
yt  refusing  to  vacate  a  seat,  he  has  an  action  against  the  company. 

Error  to  Passaic  County  Circuit  Court. 

Action  against  the  New  York,  Lake  Erie  &  Western  Rail< 
road  Company,  for  expelling  plaintiff  from  one  of  its  trains. 
Defendant  appeals  from  a  judgment  entered  for  the  plaintiff, 

Cortlandt  Parker  for  plaintin  in  error. 

J.  F.  Kerr  for  defendant  in  error.         , 

Garrison,  J. — The  plaintiff  was  riding  on  defendant's  train, 
occupying  a  seat  in  the  smoking  car.  When  the  car  became 
crowded  so  that  passengers  were  standing,  the  con-  ^_^^ 

ductor  of  the  train  requested  the  plaintiff  to  give  up  ' 

his  seat  to  a  passenger.  This  he  refused  to  do,  and  for  his  for- 
cible ejection  he  has  brought  suit  against  the  company. 

The  main  question  submitted  upontheargumentwas  wheth- 
er the  plaintiff  was  entitled  as  a  matter  or  right  to  retain  his 
seat  under  the  circumstances  of  the  case. 

The  circumstances  were  these :  On  April  5th  the  plaintiff, 
who  lived  at  Paterson,  had  been  employed  by  the  defendant 
to  work  for  it  at  its  terminus  at  Jersey  City.  The  terms  of  this 
employment  were  that  plaintiff  should  "  get  $1.10  a  day,  and 
be  brought  back  and  forward,"  Pursuant  to  this  hiring  the 
plaintiff  tiad  been  at  work  for  two  days,  and  on  the  evening  of 
the  second  day  was  being  carried  by  the  defendant  from  Jer- 
sey City  to  Paterson.  The  gang  of  which  plaintiff  was  one 
had  boarded  the  train  at  Jersey  City  under  the  immediate 
conduct  of  the  gang  boss,  and  nad  by  his  direction  entered 
the  car  indicated  by  the  gate-man.     Having  thus  entered  the 
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car,  which  was  the  "  smoker,"  plaintiff  took  an  unoccupied 
seat,  and  retained  it  until  the  conductor  told  him  to  give  it  up 
to  a  passenger  who  had  paid  his  fare. 

Upon  these  facts,  whicn  are  undisputed,  the  court  charged 
the  jury  that  the  plaintiff  was  entitled  to  retain  his  seat  ifhe 
chose.  This  is  clearly  right.  Whether  his  relation 
Phimiuruti-  to  the  company  was  that  of  servant  or  passenger, 
UedMUi  ^jg  right  to  transportation  rested  in  contract,  the 
difference  being  merely  in  the  form  of  the  agree- 
ment. In  either  case,  in  the  absence  of  anything  to  the  con- 
trary, the  right  to  transportation  will  be  held  to  include  the 
ordinary  incidents  of  railroad  carriage.  The  terms  offered 
plaintiff  by  the  defendant  included  passage  each  way  to  and 
from  Jersey  City.  This  he  accepted,  and  the  defendant  can- 
not now  import  into  the  contract  any  radical  departure  from 
its  ordinary  significance.  If  somethmg  different  from  an  or- 
dinary right  of  passage  was  intended,  some  intimation  should 
have  been  given  plaintiff  at  the  time  the  offer  was  made  and 
accepted.  If  pursuant  to  some  regulation  of  the  company  the 
right  to  occupy  aseatduringthe  transportation  contemplated 
by  the  agreement  was  a  conditional  right  only,  then  actual 
notice  thereof  should  have  been  given  plaintiff,  in  order  that 
the  parties  might  deal  with  each  other  with  equal  knowledge. 
Plamtiff  was  not  employed  to  work  on  the  train,  hence  notice 
of  train  regulations  will  not  be  imputed  to  him.  His  work 
was  at  a  terminus,  aitd  the  offer  of  carriage  as  part  of  his  com- 
pensation did  not  disclose  anything  different  from  an  ordinary 
Eassage.  It  is  true,  he  was  an  employe  of  the  company,  and 
ence  was  subject  to  obey  reasonable  instructions  from  the 
proper  officials.  Had  he  intruded  into  a  car  reserved  for  la- 
dies, or  unsuitable  for  his  accommodation,  he  might  have  been 
required  to  leave  it  for  another  one;  but  when  his  immediate 
boss  had  indicated  the  smoking  car  as  the  proper  place  for  him, 
and  it  came  down  to  the  question  of  his  right  to  be  seated,  he 
was  not  bound  to  take  from  the  train-hands  orders  which 
would  in  effect  deprive  him  of  an  essential  part  of  his  contract, 
and  perhaps  expose  him  to  dangers  for  which  he  had  not  stip- 
ulated. 

The  arguments  of  counsel  for  defendant,  based  on  the  sup- 
posed analogy  between  private  master  and  servant  and  the 
present  case,  are  inapplicable,  for  the  obvious  reason  that  the 
contracts  of  a  common  carrier  for  carriage  must  always  take 
color  from  the  quasi  public  character  of  the  chief  contracting 
party.  I  may  compel  my  servant  to  vacate  the  seat  I  have  as- 
signed him  to  in  my  carriage  for  the  same  reason  that  I  may 
refuse  to  receive  him  into  it  at  all,  notwithstanding  he  offer 
me  money  for  his  fare. 
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This  disposes  of  the  only  question  raised  on  the  motion  to 
nonsuit  and  by  the  principal  assignments  of  error.  Other  as- 
signments of  error  refer  to  the  charge  of  the  court  upon  the 
measure  of  damages,  which  were  not  pressed  upon  the  argu- 
ment, and  may  be  dismissed  with  the  remark  that  in  these  re- 
spects the  charge  appears  to  us  to  be  unexceptionable. 

There  being,  therefore,  no  error  in  the  record,  the  judgment 
■of  the  circuit  court  will  be  affirmed.     Affirmed  unanimously. 


Richelieu  Navigation  Co. 

(15  Out.  App.Ref.  647.) 

PatMnnr— Commareial  Travaller't  Baggaga — Special  Co ntntot— "Owner's 
'Rl«k>" — The  plaintiff.a  commercial  traveler  for  a  jeweliv firm. took passaf^ 
on  the  defendant  company's  road  from  Montreal  to  Toronto,  having  a 
ticket  issued  upon  the  following  condition:  "with  an  allowance  of  300  lbs.  of 
baggage  free,  but  the  ba^age  must  be  at  theowner's  risk  against  allcasual- 
tiesT'  He  took  with  him  tnree  commercial  traveller's  trunks,  exceeding  . 
allowed  weight,  and  containing  jewelry,  tools,  etc,  valued  at  about  $15,000. 
The  trunks  did  not  contain  any  personal  baggage,  and  were  received  by 
the  company  with  knowle^e  of  the  fact  that  their  contents  consisted  of 
goods  and  merchandise.  'The  property  was  damaged  by  the  negligence  of 
defendant,  ^rfrf,  (1)  that  the  terms  of  the  conditions  protected  the  de- 
fendants from  all  liability  from  negligence.  The  words  "against  all  casu- 
. allies"  were  merely  intended  to  eitend  the  meaning  of  the  words  "owner's 
risk"  to  all  possible  contine«ncies  other  than  willful  misconduct  on  the 
pan  of  the  defendant.  (2)  The  goods,  though  in  one  sense  merchandise 
were  to  be  treated  as  the  personal  baggage  01  a  person  in  the  position  of 
the  plaintiff  travellii^  with  samples  in  the  course  of  his  business.  OSLER, 
J.  A.,  dissenting. 

This  was  an  appeal  from  the  judgment  of  the  Common 
Pleas  Division,  affirming  the  judgment  of  Rose,  J.,  at  the 
trial  on  the  findings  of  the  jury  in  favor  of  the  plaintiffs.  The 
plaintiff  Dixon  was  a  commercial  traveller  for  a  firm  of  jew- 
ellers ;  the  other  plaintiffs,  and  the  defendants  were  common 
•carriers  by  water  of  passengers  and  goods. 

The  other  facts  appear  clearly  in  the  judgments. 

McMichael,  Q.  C,  and  McCarthy,  Q.  C,  for  appellants. 

Rgbinson,  Q.  C,  and  T.  P.  Gait  for  respondents. 


Digmzefl  by  Google 


426  DIXON   V.    RICHELIEU    NAVIGATION   CO. 

Hagarty,  C.  J.  O.— 1  think  the  agreement  made  in  1885. 
was  existing  and  binding  in  1886  on  the  evidence  in  this  case. 

I  also  think  that  the  plaintiff  cannot  be  heard  asserting  that 
c«B«nU)  the  three  trunks  that  were  damaged  were  not  bag- 
tmeutn'  gage,  but  merchandise  not  affected  by  the  terms  of 
*"•■■■'■         the  special  contract  of  carriage. 

The  agreement  with  the  Commercial  Travellers'  Associa- 
tion, anathe  provision  about  baggage  must  be  understood 
in  reference  to  the  well  known  course  of  dealing  with  such 
persons,  and  their  habit  of  carrying  such  samples,  etc. 

Allowing  this  class  of  people  to  carry  "baggage"  with 
them  on  the  reduced  fare,  to  the  large  amount  of  300  pounds 
weight,  indicates  pretty  strongly  that  the  words  used  must 
have  been  intended  to  cover  tne  usual  things  carried  about 
by  them  on  their  professional  journeys. 

He  came  on  board  the  steamer  claiming  the  benefit  to 
which  he  was  entitled  as  a  commercial  traveller. 

He  produced  his  ticket  as  such  traveller,  and  under  it  paid 
the  reduced  fare,  and  received  the  usual  passenger's  ticket. 
He  had  three  trunks  and  three  valises ;  he  took  two  smaller 
valises  to  his  stateroom,  and  took  his  passenger's  ticket  to 
the  baggageman,  and  asked  to  have  the  others  checked  and 
he  received  a  check  for  each  of  them. 

He  says :  "1  presented  my  check  and  asked  him  to  check 
my  trunks.  When  he  checked  them,  I  asked  if  they  would 
be  perfectly  safe  there ;  he  said  that  they  would  as  h&  was. 
.  usually  around." 

Any  person  conversant  with  steamboat  travelling  must  see 
that  tnese  articles  were  all  treated  by  the  owner  in  the  ordi- 
nary way  as  personal  baggage  checked  and  given  in  charge 
to  tne  baggageman.  I  agree  that  the  fact  of  their  being  m 
excess  of  the  stipulated  weight  cannot  help  the  plaintiff. 

It  seems  conceded  that  the  words  "owner's  risk"  alone 
would  protect  the  carriers  against  all  but  willful 
j?^''^  neglect  or  misconduct  or  unreasonable  delay.. 
•trwi"*"  Such  cases  as  McCawley  v.  Furness  R.  Co.,  L.  R. 
8  Q.  B.  57 ;  and  Gallin  v.  London  &  N.  R.  Co.,  L.  R. 
10  Q.  B.  2!2  ;  Robinson  v.  Great  Western  R.  Co.,  35  L.  J.  C. 
P.  123  ;  D'Arc  v.  London  &  N.  R.  Co.,  L.  R.  9  C.  P.  325  are 
express.  Here  the  parties  add  the  words,  "against  all  casu- 
alties." The  plaintiff's  argument  is  that  this  addition  de- 
stroys the  protection  of  the  simple  words  "owner's  risk." 
There  can  be  no  pretence  that  such  words  were  ever  used 
with  ahy  such  intention,  but  on  the  contrary  the  idea  must 
have  been  to  strengthen  instead  of  destroying  the  exemption 
from  liability.  The  ac^ded  words  may  be  translated,  "as  to 
everything  that  may  happen."     1  would  feel  it  almost  as  a 
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misfortune  to  be  obliged  to  give  a  meaning  to  words  wholly- 
different  from  that  of  their  universal  acceptance.  When  a. 
man  agrees  for  a  good  consideration  to  say,  "I  will  be  at  the 
risk  ofanything  tnat  may  happen  to  these  goods  of  mine,"  I 
think  he  must  understand  ttiat  everything  not  caused  by 
design  is  included  in  his  risk — and  unless  compelled  by  the 
force  of  a  direct  authority,  I  ara  unwilling  to  force  on  parties 
an  interpretation  of  their  words,  unwarranted,  as  I  l>elieve, 
by  any  fair  or  reasonable  construction. 

1  think  there  is  an  intelligible  distinction  between  this  con. 
tract,  and  the  contracts  on  oills  of  lading,  discussed  in  such 
cases  as  Xantho  (12  Ap.  Cas.  503)  and  the  over 
ruled  case  of  Woodley  v.  Mitchell,  11  Q.  B.  D.  47.  ""JberuaiM 
They  dealt  with  such  words  as  "perils  of  the  sea,"  '  ■s^"***- 
"dangers  and  accidents  of  the  sea,"  and  the  result  is,  that 
such  an  exception  as  to  the  carrier's  liability  does  not  excuse 
the  latter  when  the  damage  arises  from  collision  by  the  neg- 
ligent management  of  the  carrying  ship.  Here  we  have  not 
to  deal  with  similar  words,  but  "owner's  risk  against  all  cas- 
ualties." 

The  first  two  words,  it  is  conceded,  standing  alone  protect 
the  carrier  in  a  case  like  this. 

I  am  of  opinion  that  the  three  words  added  do  not,  as  is 
urged,  wholly  destroy  the  protection  given  by  the  first  two- 

Assuming  that  under  the  evidence  it  is  not  allowable  to 
the  plaintiff  to  insist  that  these  three  trunks  are  not  to  be 
considered  his  baggage,  the  statute  37  Vict,  c.  25, 
(D)  appears  to  limit  tne  responsibility  to  $500,  and  SJj!'**  *' 
further  that  they  are  not  to  be  answerable  for  damage 
to  gold,  silver,  watches,  jewels,  or  articles  of  great  value,  not 
being  ordinary  merchandise,  unless  the  true  nature  and  value 
had  been  declared  by  the  shipper  to  the  carrier,  ancl  entered 
on  the  bill  of  lading  or  otherwise  in  writing. 

1  think  the  appeal  must  be  allowed,  and  the  plaintifTs  action 
dismissed. 

Burton,  J.  A. — The  plaintifTSued  the  Navigation  Company 
as  common  carriers,  alleging  not  only  a  failure  to  carry  him- 
self and  certain  merchandise  belonging  to  him  safe-     „-„_t-,j^ 
ly,  but  also  that  the  injury  and  damage  arose  from 
tne  actual  fault,  carelessness,  and  negligence  of  the  company. 

The  defendants  denied  the  contract,  and  also  alleged  that 
the  goods  were  merchandise  of  a  peculiar  character  and  of 
higher  value  than  ordinary  and  common  merchandise,  and 
that  no  notice  was  given  to  them  of  their  value. 

That  the  plaintiff  brought  the  same  on  board  as  his  own 
luggage  and  took  care  of  them  himself  and  knew  how  they 
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were  placed  and  handled,  and  that  he  made  no  request  that 
any  peculiar  care  should  be  taken  of  them. 

That  had  the  company  known  the  character  and  value  ot 
the  goods  they  would  not  have  consented  to  take  them  on 
board  except  on  payment  of  the  proper  charge,  the  plaintiff 
having  paid  only  the  fare  which  a  passenger  with  ordinary 
lui^gsgc  would  pay. 

And  that  the  goods  were  carried  at  the  plaintiff's  own 
risk. 

The  plaintiff  then  amended  his  claim  by  making  P.  W.  El- 
lis  &  Co.,  a  firm  of  jewellers,  co-plaintiffs,  alleging  himself  to 
be  a  commercial  traveler  in  their  employ. 

The  only  portion  of  the  amended  claim  material  to  be  no- 
ticed is  that  the  added  plaintiffs  allege  the  contract  of  car- 
riage in  the  same  terms  except  that  they  refer  to  the  goods  as 
"certain merchandise  and  personal  baggage,  in  his  possession," 
and  they  allege  that  the  defendants  received  the  said  mer- 
chandise and  personal  luggage  well  knowing  that  the  mer- 
chandise  was  such.     They  also  claim  that. 

"10.  In  case  the  court  should  be  of  opinion  that  the  plaint- 
iff, William  Arthur  Dixon  is  not  entitled  to  recover  in  this 
action  in  respect  of  the  said  merchandise,  the  said  P.  B.  El- 
lis &  Co.  claim  that  they  are  entitled  to  recover  in  respect 
of  the  same,  the  said  merchandise  having  been  delivered  to 
the  said  defendants  as  common  carriers  for  reward-  to  the 
defendants  who  received  the  said  merchandise,  well  knowing 
that  it  was  such,  and  the  said  plaintiff's  claim  that  the  dam- 
age to  the  said  merchandise  arose  in  consequence  of  the  breach 
of  duty,  default,  carelessness,  and  negligence  of  the  defend- 
ants, their  servants  and  employes." 

"The  defendants  to  this  amended  statement  of  claim  of  the 
added  plaintiffs  in  addition  to  a  denial  of  the  contract  alleged, 
plead  that  Dixon,  their  commercial  traveler,  was  a  member 
-of  an  association  called  the  Commerical  Travelers'  Associa- 
tion, and  that  he  was  carried  under  a  special  contract  made 
•vith  that  association  at  a  reduced  rate  on  condition  that  they 
were  not  to  be  liable  for  loss  or  injury  either  to  merchandise 
or  personal  baggage. 

The  plaintiffs  railed  to  prove  any  such  contract  as  that  al- 
leged, and  the  defendants  were  entitled  to  have  the  action 
dismissed  unless  the  plaintiffs  applied  for  and  obtained  per- 
mission to  amend,  and  it  is,  I  think  much  to  be  regretted  that 
that  course  had  not  been  adopted  as  the  plaintiffs  declined  to 
amend.  The  plaintiffs  would  no  doubt  upon  an  intimation  of 
that  kind  have  amended,  and  if  that  course  had  been  adopted 
much  of  the  confusion  and  misapprehension  which  have  arisen 
would  have  been  avoided.     Among  others  the  evident  misap- 
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prehension  of  the  chief  justice  as  to  the  arrangement  between 
the  association  and  the  defendants  not  being  in  force  in  1886. 
'  The  case  was  contested  at  the  trial  as  if  all  parties  assumed 
that  arrangement  to  exist  in  as  binding  a  manner  as  it  had 
ever  existed :  whether  it  was  one  which  either  of  the  con- 
tracting parties  could  have  enforced  against  the  other,  if  that 
other  had  refused  to  be  longer  bound  by  it  is  another  matter, 
and  is  for  the  purposes  of  this  suit  quite  immaterial.  It  was 
at  the  time  the  plaintiff  made  his  contract  for  carriage  with 
the  company  recognized  by  both  parties,  and  the  plaintiff 
availed  himself  of  the  privilege  of  being  carried  at  the  re- 
duced rate. 

The  plaintiff  admits  he  knew  there  were  conditions  of 
some  kmd  and  he  therefore  knew  that  the  defendants  were 
agreeing  to  carry  him  at  a  reduced  rate,  relying  upon  those 
conditions. 

The  defendants  entered  into  no  contract  exc<  pt  that  referred 
to  in  the  conditions,  viz : 

That  they  would  carry  members  of  the  Association  at  20 
per  cent  under  the  regular  fare,  with  an  allowance  of  300  lbs- 
of  baggage  free,  but  this  baggage  to  be  at  the  owner's  risk 
against  aU  casualties. 

The  goods  in  question,  though  in  a  sense  merchandise,  may 
well  be  treated  as  the  baggage  of  a  person  in  the  position  of 
the  plaintiff  traveling  about  with  samples  in  course  , 
of  his  business;  he  procured  checks  from  the  servants  , 
of  the  company,  as  for  ordinary  commercial  trav- 
eller's baggage,  and  although  it  was  excess  of  what  he  was 
entitled  to  nave  carried  in  that  way  that  was  a  matter  which 
the  carrier  could  waive,  and  it  is  not  one  of  which  he  can  be 
heard  to  complain  ;  to  the  extent  of  the  excess  they  might 
have  made  an  extra  charge,  and  they  would  by,  doing  so  have 
also  assumed  the  liability  for  damage  to  the  merchandise  thus 
charged  for,  but  if  the  passenger  under  such  an  agreement  as 
this  chooses  to  exceed  the  limit,  and  the  company  do  not 
object  he  cannot  be  allowed  afterwards  to  say,  to  trie  extent 
to  which  you  good  naturedly  consented  to  carry  in  excess  of 
■  the  300  los.  r  will  now  hold  you  responsible  as  common 
carriers. 

If  the  goods  in  excess  of  the  300  lbs.  could  be  regarded 
not  as  baggage,  but  ordinary  merchandise  for  which  the 
company  would  be  entitled  to  make  a  charge,  it  would  be 
fraud  upon  them  to  conceal  that  fact,  and  omit  to  pay  the 
charge,  and  he  cannot  claim  to  be  compensated  in  respect 
of  any  loss  or  injury  by  the  company  to  whom  he  has 
abstained  from  giving  notice  of  the  contents  of  the  box. 
In  such  a  case  he  carnes  at  his  own  risk. 
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I  quite  concede  that  in  the  absence  of  express  stipulation, 
a  person  carrying  trunks  which  contain  merchan- 
dise or  samples  of  merchandise  as  personal  lug- 
gage would,  in  the  event  of  loss,  have  no  claim 
against  the  company,  and  if  the  plaintiffs  place 
their  claim  on  that  ground  they  are,  I  think,  out 
of  court ;  but  1  think  that  the  evidence  of  the 
course  of  dealing  between  these  parties  shows  that  what 
they  intended  to  contract  about  was  commercial  travel- 
lers' baggage,  and  that  it  diHers  therefore  from  the  ordi- 
nary case. 

Great  difficulty  has  been  experienced  from  time  to  time 
in  defining  what  is  meant  by  personal  luggage — it  is  not 
confined  to  mere  wearing  apparel,  or  things  carried  for  use 
on  a  journey,  and  in  one  work  of  authority  it  is  laid  down 
thus :  "  All  articles  which  it  is  usual  for  persons  travelling 
to  carry  with  them,  whether  from  necessity,  convenience,  or 
amusement  (such  as  a  gun  or  fishing  tackle),  fall  within  the 
term  baggage." 

And  Chiei  Justice  Cockburn,  in  the  course  of  bis  judg- 
ment in  Macrow  v.  Great  Western  R.  Co.  (L.  R.  6  Q.  B.612), 
commenting  upon  a  definition  of  Mr,  Justice  Story,  says: 
"  It  seems  to  us,  however,  a  misapprehension  to  suppose  that 
he  intended  to  say  that  ordinary  passengers'  luggage  com- 
prehended only  tnat  which  was  common  to  all  passengers. 
We  believe  him  to  have  used  the  term  '  usually  relatively 
to  the  habits  and  wants  of  the  different  sorts  and  classes  of 
travellers." 

The  parties  here  were  manifestly  not  stipulating  in  res- 
pect 01  wearing  apparel,  or  those  things  which  are  usu- 
ally included  within  the  term  "personal  baggage,"  but 
were  all  well  aware  of  the  nature  of  the  baggage  carried" 
about  by  persons  following  the  occupation  of  the  plaintiff 
Dixon,  anti  which  has  come  to  be  popularly  known  as  "  com- 
mercial travellers'  baggage,"  ana  which  was  checked  as 
such.  I  am,  therefore,  of  opinion  that  the  plaintiffs  must 
stand  or  fall  upon  this  as  personal  baggage, 

I  do  not  think  the  findings  of  the  jury  stand  in  the  way  of 
our  so  holding. 

In  Macrow  v.  Great  Western  R.  Co.,  the  jury  found  the 
goods  to  be  personal  baggage,  but  the  court  held  as  a  mat- 
ter of  law  that  certain  things  included  in  that  finding  were 
not  personal  luggage. 

If,  upon  the  evidence  in  this  case  it  would  be  the  duty  of 
the  judge  to  instruct  the  jury  that  this  came  within  the 
definition  of  "  commercial  travellers'  baggage,"  there  could 
be  no  object  in  submitting  the  question  to  another  jury. 
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it  then  this  was  baggage,  and  the  plaintiff  took  advantage 
of  the  contract  to  have  himself  and  it  carried  at  a  reduced 
fare,  what  is  the  proper  construction  of  the  contract? 

The  cases  fully  establish  that  the  words"  owner's  risk  "pro- 
tect the  defendants  from  all  liabilites,  except  willful  miscon- 
duct, but  it  is  said  that  the  addition  thereto  of 
"against  all  casualties"  leave  them  in  fact  as  they  "Omnr-i 
were  without  any  condition  or  protection  at  all  ex-  ^111^^"" 
cept  the  protection  given  by  the  statute.  That 
such  a  construction  could  never  have  been  intended  must  be 
obvious,  and  I  should  require  very  strong  authorities  for  such 
a  construction  before  adopting  it. 

I  do  not  think  the  case  of  Phillips  v.  Clark  2  C.  B.  N.  S. 
164,  is  any  authority  for  such  a  construction — there  the  atip- 
ulation  was,  that  the  shipowner  was  not  accountable  "  for 
leakage  or  breakage,"  and  it  was  held  that  inasmuch  as  it 
coula  not  be  presumed  that  the  defendant  who  was  under  an 
obligation  to  carry  the  goods  safely,  and  who  would  under 
ordinary  circumstances  be  liable  for  breakage  and  leakage, 
stipulated  for  anything  more  than  that  he  should  be  exempted 
from  the  liability  which  the  law  would  otherwise  cast  upon 
him,  but  if  in  such  a  case,  in  consideration  of  a  reduced 
charge,  the  stipulation  had  been  "  not  accountable  for  leak- 
age or  breakage  however  caused,"  the  case  would  be  more 
like  the  present. 

The  court  there  was  merely  construing  the  particular 
contract. 

I  agree  that  the  words  "  owner's  risk  "  might,  as  suggested 
on  the  argument,  be  controlled  by  the  addition  for  instance, 
of  the  words  against  fire.  I  think  the  proper  construction 
would  be  that  was  the  only  risk  which  tne  owner  took  upon 
himself,  but  that  is  a  very  different  thing  from  the  words  used 
here,  "  against  all  casualties ;"  they  must,  I  think,  be  held  to 
and  were  intended  to  extend  the  meaning  to  all  possible  con- 
tingencies except  willful  misconduct  on  the  part  of  the  defend- 
ants or  their  servants  and  1  do  not  think  we  can  gain  much 
assistance  from  those  cases  which  were  cited  to  show  that  in 
a  bill  of  lading  the  shipowner  is  liable,  notwithstanding  an  ex- 
ception of  perils  of  the  sea,  if  the  loss  through  perils  of  the  sea 
was  causea  by  the  previous  default  of  the  shipowner. 

I  think,  therefore,  that  the  appeal  should  be  allowed,  and 
the  action  dismissed. 

Patterson,  J.  A.,  concurred. 

OsLER,  J.  A.  {dissenting) — The  plaintiffs  sue  for  damage  to 
goods  delivered  to  the  defendants  for  carriage  from  Montreal 
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toTorontoon  the  31st  July,  1886.  The  goods  consisted  of  jew- 
elry and  watches  and  watch  materials  and  jeweU 
cmb  tuttt.  jgj.g.  jQQig  jQ  tfje  yaiue  of  $1 5,000,  contained  in  three 
large  trunks  described  as  "  commercial  trunks,"  and  were  said 
to  be  the  usual  outfit  or  equipment  of  a  traveller  for  a  jewel- 
ler's firm  to  the  value  of  $1 5,000.  ' 

In  entering  the  Cornwall  canal  the  defendants'  steamboat 
collided  with  the  end  of  one  of  the  piers,  the  result  being  that 
the  hull  was  stove  in,  the  boat  sank,  and  the  plaintiff's  goods 
were  much  damaged  by  water.  The  jury  found  that  the 
accident  was  owing  to  the  negligence  of  the  defendants,  and 
on  a  careful  exammation  of  tne  evidence  1  am  satisfied  that 
we  cannot  disturb  that  finding. 

There  is  evidence  to  support  the  conclusion  that  if  the  vessel 
had  been  navigated  with  ordinary  care  and  skill,  she  should 
have  been  brought  up  to  the  canal,  and  should  have 
ISiS^tt."'  entered  it  in  such  a  way  that  the  accident  could  not 
have  happened.  Assuming  that  the  conditions  of 
carriage  were  such  as  to  make  proof  of  negligence  necessary, 
and  that  mere  proof  of  injury  to  the  goods  is  not  sufficient  to 
charge  the  defendants,  the  case  is  covered  by  Ozech  v.  Gen- 
eral Steam  Nav.  Co.,  L.  R.  3  C.  P.  14,  and,  to  use  the  language 
of  BoviLL,  C,  J,, "  if  the  goods  are  damaged  and  no  reasonable 
explanation  of  the  damage  can  be  given,  except  the  negligence 
of  the  defendants,  the  jury  are  justified  in  finding  that  such 
negligence  is  proved." 

The  principal  questions  argued  were:  1.  Whether  the  plain- 
tiff  and  his  goods  were  received  and  carried  on  a  special  con- 
tract; and  2:  If  so,  to  what  extent,  if  at  all,  the  de- 
■naraM.  fendants  were  by  the  terms  of  such  contract 
relieved  from  responsibility  in  the  event  which 
happened. 

There  was  also  a  question  as  to  the  extent  of  the  defend- 
ants' liability  under  the  "Act  respecting  Carriers  by  Water," 
37  Vic.  ch.  25  ;  section  2  of  which  provides  that  such  carriers 
shall  be  liable  for  the  loss  of  or  damage  to  the  personal  baggage 
of  passengers  by  their  vessels,  &c.,  provided  that  suchliabil- 
ity  shall  not  extend  to  any  greater  amount  than  $500,  or  to 
the  loss  of  or  damage  to  any  of  the  valuable  articles — gold, 
silver,  watches,  &c.,— mentioned  in  sec,  i,  sub-sec.  3,  unless 
the  true  value  of  such  articles  has  been  declared  as  provided 
in  that  section. 

If  the  property  in  question  is  to  be  treated  as  personal 
baggage  the  amount  which  the  plaintiff  would  be  entitled  to 
recover  is  probably  very  srtiall,  as  the  articles  damaged  were 
mostly  of  the  character  described  in  sub-sec.  3,  and  their 
value  was  not  declared. 
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I  think  that  the  act  does  not  assist  the  defendants,  as  it  ap- 
pears  to  me  that  the  property  cannot  be  regarded  zsperstmal 
baggage  within  the  well  known  meaning  of  that 
term.  It  is  clear  that  it  was  not  presentM  by  the  """•KitT  ■* 
plaintiff  nor  received  by  the  defendants  for  car-  ^|^^  '■' 
riage  as  Such.  The  4th  and  sth  findings  of  the  jur3', 
that  the  company  carried  the  contents  of  the  boxes  as  mer- 
chandise and  assumed  that  they  contained  goods  and  mer- 
chandise,  dispose  of  that  point,  on  which  there  is  indeed  no 
room  for  reasonable  doubt,  considering  the  character  and  ap- 

Eearance  of  the  boxes  and  the  fact  that  the  plaintiff  presented 
imself  as  a  commercial  traveller,  and  as  will  presently  appear 
received  a  ticket  as  such  at  a  reduced  rate,  which  entitled  hira 
to  carry  300  pounds  of  "  baggage  "  free. 

This  was  not  such  personal  baggage  or  luggage  as  a  pas- 
senger is  entitled  to  take  with  him  without  extra  charge,  but 
was  "commercial  traveller's  baggage,"  as  it  was  called,  for 
the  loss  of  which  the  carriers  would  not  be  responsible  as  for 
personal  baggage,  but  which  they  would  have  been  entitled 
to  charge  for,  and  to  insist  upon  being  carried  for  reward, 
unless  tney  had  conceded  to  the  plaintiff  as  part  of  the  con- 
sideration of  the  price  of  his  ticket  the  privilege  of  having  it 
carried  free,  which  merely  means  free  of  extra  charge. 

The  case  then  turns  upon  the  terms  of  the  special  contract, 
and  whether  they  are  such  as  to  exonerate  the  de- 
fendants from  the  consequences  of  a  loss  attributa-  npiKHi  n> 
ble  to  their  own  negligence,  tnetw-  - 

At  the  trial  it  appeared  that  the  plaintiff,  Dixon,  f 
was  a  member  of  an  association  known  as  the  Com-  ', 
mercial  Travellers'  Association  of  Canada,  holding 
an  annual  certificate  of  membership,  which  stated  that  he  was 
entitled  to  all  the  rights  and  privileges  which  the  association 
might  enjoy  with  railroads,  steamboats,  Ac,  until  31st  Dec- 
ember, 188a  On  the  back  of  this  certificate  were  conditions 
signed  by  the  holder  corresponding  with  those  upon  a  rail- 
way passenger's  commercial  traveller's  ticket,  but  not  appli- 
cable to  steamboats.  An  arrangement  was  made  for  the  sea- 
son of  1885,  between  the  defendants  and  the  association,  evi- 
denced by  correspondence  between  Sargant,  the  secretary 
of  the  association  and  the  defendant's  manager  and  traffic 
manager,  the  terms  of  which,  so  far  as  material,  are  as  follows : 
"  The  fares  for  members  of  your  association  will  be  20  per 
cent,  under  our  regular  fare,  with  allowance  of  300  pounds  of 
baggage  free,  but  this  baggage  must  be  at  the  owner's  risk  , 
against  all  casualties." 

In  August,  1885,  according  to  the  evidence  of  Sargant  and 
Milloy,  the  defendants'  traffic  manager,  it  was  verbally  agreed 
39  A.  ft  E.  R.  Cas.— aS 
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between  the  general  manager  and  Sargant  that  this  arrange-  . 
ment  should  be  "  continued,"  as  the  witnesses  expressed  it, 
for  the  season  of  1886.  It  may  be  that  it  would  not  have 
been  binding  if  either  party  had  determined  to  recede  from 
it,  but  the  defendants  had  acted  upon  it  for  that  season,  and 
the  plaintiff  obtained  his  ticket,and  had  his  baggage  checked 
and  carried  in  pursuance  of  it  on  this  occasion.  He  said  that 
he  presented  his  membership  certificate  to  the  purser  on  the 
boat  and  obtained  a  ticket  He  did  not  actually  know  of  any 
arrangement  between  the  company  and  the  association,  but 
supposed  there  must  be  some  arrangement,  or  they  (that  is, 
members  of  the  association,)  would  not  get  lower  rates.  It 
is  evident  that  he  presented  his  certificate  in  order  to  get  the 
benefit  of  any  advantage  which  the  company  might  have 
agreed  to  give  him,  as  a  commercial  traveller;  ana  the  pur- 
ser could  have  told  him,  had  he  chosen  to  ask,  CD  what  terms 
he  was  getting    the  reduced  rate. 

In  such  circumstances  his  ignorance  of  the  terms  and  con- 
ditions on  which  the  company  had  agreed  to  receive  and 
transport  him  and  his  baggage,  would  be  of  no  avail  to  him 
in  case  of  a  loss  covered  oy  the  conditions. 

The  judgment  of  the  learned  trial  judge  proceeded  wholly 
on  the  ground  that  the  contract  "  did  not  free  the  defendants 
from  (liability  for)  damage  occasioned  by  casualties  which 
were  the  result  of  negligence  on  their  part. 

In  the  divisional  court  the  judgment  was  affirmed  on  the 
ground  that  the  limitation  of  the  defendants'  liability,  though 
evidently  a  term  of  the  contract  for  1885,  was  not  included  m 
the  contract  assented  to  by  the  association  for  the  season  of 
1 886,  because  Sargant,  the  secretary,  in  reporting  to  the  di- 
rectors the  arrangement  he  had  made  that  the  contract  for 
1885  should  be  continued  for  the  following  season,  had  stated 
it  thus :  "  When  in  Montreal  your  secretary  called  upon  Mr. 
Labelle,  general  manager  Richelieu  and  Ontario  line  of  steam- 
ers, and  arranged  for  rates  for  1886,  viz.,  20  per  cent,  off  for 
members  and  their  wives :  300  lbs.  baggage  free ;"  omitting 
to  notice  the  stipulation  that  baggage  was  at  owners'  risk 
against  all  casualties. 

,  The  report,  as  noted  in  the  record  of  the  meeting  of  the 
association  was  "read  and  received." 

This  point  was  raised  for  the  first  time  in  shewing  cause  to 
the  defendant's  motion  and  order  nisi;  it  was  not  taken  at 
the  trial,  which  proceeded  upon  the  assumption 
CtitnMn-  that  the  terms  for  1886  were  tne  same  as  those  for 
iMdBBitobU-  iggj  i,jo  question  was  left  to  the  jury  as  to  Sar- 
gant's  authority  or  as  to  the  agreement  actually 
made  by  him  with  the  defendants.    They  were  merely  asked 
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Avhether  the  plaintiR  was  aware  that  by  the  terms  of  the  ar- 
rangement  the  defendants  were  relieved  from  liability  for 
damage  to  baggage,  a  question  which  can  only  be  regarded 
as  a  former  one,  m  view  of  his  own  admission  that  he  pre- 
sented his  certificate  in  order  to  obtain  such  advantages  as 
under  any  existing  arrangement  with  the  defendants  he  might 
be  entitled  to.  It  will  be  seen  moreover,  that  the  6th  ques- 
tion left  to  the  jury  assumes  the  existence  of  a  contract  to  re- 
lease the  defendants  from  liability  for  damage  to  baggage. 

I  think  this  objection  was  not  open  to  the  plaintiff  after  the 
course  taken  at  the  trial.     The  agreement  in  fact  proved  to 
have  been  made  by  Sargant  was  that  the  contract 
.  then  existing  should  be  continued  for  the  next  sea-  j'tV'**'.  ** 
son.     His  authority  to  make  the  contract  for  1885  tntL 
was  not  questioned,  nor  is  there  any  evidence  that 
the  contract  so  made  required  or  had  received  the  assent  of 
the  directors.     The  same  official  swears  that  in  November, 
1886,  he  met  the  defendants'  traffic  manager  in  Montreal  and, 
"renewed  the  privileges  for  1887."     His  omission  to  makean 
accurate  report  to  the  association  of  the  arrangement  he  made 
in  August,  1885,  cannot,  I  consider,  affect  the  defendants,  who 
acted  on  the  faith  of  his  having  authority  to  make  it  as  he 
had  made  the  earlier  one  in  May  of  the  sanie  year. 

At  the  most  there  could  only  be  a  new  trial  on  this  ground, 
as  there  is  evidence  from  which  a  jury  might  infer  that  Sar- 

fant  had  a  general  authority  to  make  the  arrangements  he 
id  make,  and  it  is  by  no  means  clear  that  all  the  evidence 
capable  of  being  adduced  on  that  point  has  been  exhausted, 
■e.  g.,  how  and  by  whom  was  the  arrangement  for  1884,  made, 
etc. 

It  therefore  appears  (i)  that  the  goods  were  carried  under 
the  terms  of  a  special  contract  or  upon  the  special  condition 
that  they  shoulcT  be  "  at  the  owner's  risk  against  all  ^^.^.^ 
casualties."  ^2)  That  they  were  not  personal  bag-  attt^^'^ 
gage  (or  received  as  such)  in  respect  of  which  the 
liability  for  loss  or  damage  is  limited  by  statute  to  $500,  but 
are  to  be  regarded  as  goods  or  merchandise  in  respect  of  which 
the  carrier's  liability  is  that  imposed  upon  them  by  statute  of 
common  law,  save  as  varied  by  the  special  contract. 

The  act  already  referred  to  declares  that  carriers  by  water 
shall  be  liable  for  the  loss  of  or  damage  to  goods  entrusted 
to  them  for  conveyance.  Pi-ovided,  that  they  shall 
not  be  liable  to  any  extent  whatever  to  make  good  \ 
loss  or  damage  happening  to  such  goods  witnout 
their  actual  fault  or  privity,  or  the  fault  or  neglect  of  their 
agents,  servants,  or  employes,  by  reason  of  {a)  fire,  or  the 
clangers  of  navigation,  {b)  defects  in,  or  nature  of  the  goods 
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themselves,  anned  robbery  or  other  irresistible  force,  (<r)  to 
any  gold,  silver  or  other  valuable  articles  described,  by  rea- 
son of  robbery,  theft,  etc.,  unless  the  true  value  is  declared 
at  the  time  of  the  delivery  for  conveyance. 

The  last  clause  does  not  apply,  as  the  goods,  though  valu- 
ables of  the  class  described  and  not  declared,  were  not  dam- 
aged by  the  excepted  perils. 

There  is  nothing  in  this  act  as  there  is  in  the  railway  act, 
to  prevent  the  carriers  from  stipulating  for  freedom  from  lia- 
Pn.  tkiiB.  ^'''*y  ^^^  their  own  negligence,  nor  would  there  be 
ttiUklun.      anything  unreasonable  in  their  doing  so  when  they 

otfer  a  fair  alternative  rate,  or  special  advantages. 
But  it  is  to  be  observed  that  witli  us  the  reasonableness  of 
such  a  contract  is  not  the  test  of  its  validity  as  in  cases  arising 
under  the  Railway  and  Canal  Traffic  Act,  1 7  and  1 8  Vict.  chap. 
31  (Imp.).  The  carriers  and  not  the  court  are  the  sole  judges- 
of  that ;  in  other  words  they  may  insist  upon  their  own  terms 
whether  an  alternative  rate  is  offered  or  not. 

Apart  from  special  contract  the  loss  in  question  is  one  for 

which,  in  my  opinion,  the  defendants  as  common 
''•*■•"*  carriers  of  gooas  would  be  responsible  as  it  was 
ta^'mtid  "^^  caused  by  dangers  of  navigation  or  other  perils 
MUnek         excepted  by  statute.     (Cohen  v.  South  Eastern  R. 

Co.,  2  Ex.  Div.  253;   Bergheim  v.  Great  Eastern 

R.,  Co.,  3  C.  P.  D.  221 ;  Schouler  on  Bailments,  2d  ed.  6;;2i 

To  what  then  does  the  stipulation  "at  the  owner's  risk 

against  all  casualties  '  extend  ?  The  defendants  con- 
"**^^  tend  that  if  the  exception  had  simply  been  "  at  the 
^^r„^*^       owner's  risk  "  a  loss  caused  by  their  neglect  would 

have  been  covered,  and  that  the  additional  words 
are  merely  an  amplification  of  that  expression,  or  in  pari  ma- 
teria. 

The  plaintiffs  on  the  other  hand  say  that  even  if  that  would 
be  the  construction  of  the  former  words  standing  alone,  the 
addition  of  the  words  "  against  all  casualties"  qualify  the  ex- 
ception and  limit  it  to  casualties,  that  is  to  say  accidents, 
which  in  the  absence  of  an  exception  expressly  covering  loss 
by  negligence  is  limited  to  accidents  occurring  without  the 
defendant's  fault. 

First,  then,  as  to  the  meaning  of  the  words  "  at  the  owner's 
risk."  This  question  was  very  much  considered  in  the  case 
-  of  Fitzgerald  v.  Grand  Trunk  R.  Co.,  4  A.  R.  601. 

OariUMr       ^^^  defendants  had  contracted  to  carry  a  quantity 

of  oil  on  certain  conditions,  one  of  Which  was,  the 
oil  would  in  no  circumstances  be  carried  save  at  the  risk  oE 
the  owners.     This  was  in  1873  prior  to  the  act  which  pre* 
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■vented  the  defendants  from  contracting  themselves  out  of 
liability  for  negligence. 

Moss,  C-  J.,  after  pointing  out  that  such  a  condition  must 
be  construed  most  strongly  against  the  company  and  that 
interpretation  adopted  which  was  most  favoraole  to  the  con- 
signor, said ;  "  My  examination  of  the  modern  cases  has  led 
me  to  the  conclusion  that  in  none  of  them  has  it  been  decided 
as  a  pure  question  of  construction  that  the  use  of  the  words, 
*  at  owner's  risk '  frees  the  carrier  (of  goods)  from  all  liability 
for  negligence."  He  adds  that  in  most  of  the  numerous  cases 
on  which  he  had  commented  the  company  had  guarded  itself 
against  responsibility  for  loss  or  damage  "  however  caused," 
and  these  words  had  been  emphasized  in  reading  the  contract. 

See,  also  on  this  point,  the  observations  of  Lord  BLACK- 
BURN in  Manchester  R.  Co.  v.  Brown,  8  App.  Cas.  703,  710. 

Lewis  z/,' Great  Western  R,  Co.,  3  Q,  B.  D.  195,  is  accu- 
rately distinguished  in  Fitzgerald's  case  on  the  ground  that 
the  expression  "  owner's  rislt"hadby  the  course  of  dealing 
between  the  parties  acquired  a  conventional  meaning  exclud- 
ing all  liability  except  for  willful  misconduct.  As  Burton, 
J.  A.,  observed :  "  here  there  is  no  evidence  of  a  previous 
■course  of  dealing  or  that  the  words  had  between  these  par- 
ties received  any  conventional  meaning." 

I  notice  that  in  the  case  of  Stewart  v.  London  &  N.  W.  R. 
Co.,  3  H.  &  C.  135,  which  was  not  cited  in  the  Fitzgerald 
case,  it  seems  to  have  been  held  that  the  risk  of  loss  by  neg- 
ligence was  covered  .where  a  passenger  had  accepted  a  ticket 
subject  to  the  condition  "  luggage  under  60  lbs.  free  at  pas- 
senger's own  risk."  This  was  Sterwards  overruled,  though 
upon  another  ground,  by  Cohen  v.  South-Eastem  R.  Co.,  2 
Ch.  Div.  253. 

I  refer  also  to  D'Arc  v.  London  &  N.  W.  R.  Co.,  L.  R.  o  C. 
P.  325 ;  Robinson  v.  Great  Western  R.  W.  Co.,  35  L.  J.  C.  P. 
123,  33  L.  J.  Ex.  199 ;  McCann  v.  London  &  N.  W.  R.  Co.,  31 
L.  J.  Ex.  65. 

But  whatever  may  be  the  meaning  to  be  attributed  to  the 
■expression  "owner's  risk"  standing  alone,  the  latter  part  of 
the  condition  would,  in  my  opinion,  qualify  the  former  and 
limit  the  risk  assumed  by  the  owner  to  "  accidents,"  a  term 
which,  though  it  may  include  a  loss  caused  by  the  negligence 
of  others,  does  not  properly  describe  one  occasionea  by  the 
carriers  themselves. 

We  have  to  deal  with  the  defendants'  own  language,  and  I 
can  see  no  reason  for  giving  it  a  forced  or  limited  construc- 
tion in  their  favor. 

The  excepted  perils  are,  all  casualties — all  accidents — and 
the  duty  or  engagement  of  the  defendants  was  to  use  due 
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care  and  diligence  in  the  safe  keeping  and  conveyance  of  the- 
goods  unless  prevented  by  the  excepted  perils.  Ad- 
beartin  mitting  that  the  immediate  cause  of  the  damage  in 
u'lL^^^  the  present  case  may  be  described  as  an  accident  or 
casualty,  yet  if  it  were  brought  about  by  the  neg- 
ligence of  the  defendants,  I  find  no  authority  for  saying  that 
the  exception  of  accidents  or  casualties  will  protect  them 
"  from  liability  without  further  words.  There  is  a  long  series 
of  decisions  which  establish  the  rule  that  in  such  a  case  the 
carriers  are  not  exempted,  the  reason  being  that  the  loss  i» 
really  attributable  to  their  own  negligence,  and  not  to  the  ac- 
cident. These  cases  are  noticed  in  Fitzgerald  v.  Grand  Trunk 
R.  Co.,  4  A.  R.  6oi ;  and  in  Grill  v.  General  I.  S.  Colliery  Co., 
L.  R.  I  C.  P.  600,  where  the  principle  on  which,  in  an  action 
on  the  bill  of  lading,  the  negligent  snip-owner  is  not  protected 
by  the  exception  of  accidents  or  perils  of  the  sea,  altnough  he 
may  be  entitled  to  rpcover  upon  a  policy  of  insurance,  on  the 
ground  that  there  had  been  a  loss  by  such  perils,  is  thus  ex- 
plained by  WiLLES,  J. 

"  A  policy  of  insurance  is  an  absolute  contract  to  indemnify 
for  loss  by  perils  of  the  sea,  and  it  is  only  necessary  to  see 
whether  the  loss  comes  within  the  terms  of  the  contract 
and  is  caused  by  perils  of  the  sea;  the  fact  that  the  loss  is- 
partly  caused  by  things  not  distinctly  perils  of  the  sea  does 
not  prevent  its  coming  within  the  contract.  In  the -case  of 
a  bill  of  lading  it  is  dinerent,  because  there  the  contract  is  to- 
carry  with  reasonable  care  unless  prevented  by  the  excepted 
perils.  If  the  goods  are  not  carried  with  reasonable  care,  and 
are  consequenfly  lost  by  perils  of  the  sea,  it  becomes  neces- 
sary to  reconcile  the  two  parts  of  the  instrument,  and  this  is 
done  by  holding  that  if  the  loss  through  perils  of  the  sea  is- 
caused  by  the  previous  default  of  the  ship-owner,  he  is  liable 
lor  his  breach  of  contract." 

Reading  the  words  "  casualties "  or  "  all  casualties  "  tor 
"  perils  of  the  sea,  m  this  passage,  its  application  to  the  case 
in  hand  is  very  close. 

It  was  pressed  upon  us  by  the  counsel  lor  the  detendants- 
that  these  cases  had  been  in  eflect  overruled  or  their  pnnci- 
pie  disapproved  of  by  the  house  of  lords  in  the  re- 
^^ruikar-  ^^^^j.  ^.^^  q(  Wilson  V.  Xantho^i2  App.  Cas.  503, 
and  much  reliance  was  placed  Tipon  an  observa- 
tion of  Lord  Herschell,  that  he  was  unable  to  concur  in  the 
view  that  a  disaster  which  happened  from  the  fault  of  some- 
body could  alone  be  an  accident  or  peril  of  the  sea ;  and  it 
was  argued  that  even  an  accident  caused  by  the  carrier's  neg- 
ligence would  therefore  be  within  the  exception.  It  is  evi- 
dent that  Lord  Herscheli.'s  remark  was  directed,  not  to  the 
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case  of  an  accident  caused  by  the  carrier's  negligence,  but  to 
an  injury  suffered  by  him  in  consequence  ofthe  negligence 
of  somebody  else.  The  court  below  had  followed  the  case 
of  Woodley  v.  Michell,  12  Q  B  D.  47  ;  an  action  upon  a  bill 
of  lading  which  contained  an  exception  of  "  perils  01  the  sea." 
'a  collision  occurred  and  consequent  loss,  and  it  was  held 
that  although  the  collision  was  not  caused  by  the  negligence 
,of  the  carrying  ship,  yet  that  where  it  was  brought  about  by 
the  negligence  of  either  of  the  vessels  it  was  not  a  peril  or  acci- 
dent of  the  sea  within  the  meaning  of  that  exception  in  the  bill 
of  lading.  The  court  followed  a  dictum  of  the  master  of 
the  rolls  in  Chartered  Mercantile  Bank  v.  Netherlands  Steam 
Nav,  Co.,  10  Q.  B.  D.  521,  that  a  collision  caused,  not  by  the 
fault  of  the  carrying  vessel,  but  by  that  of  those  conducting 
the  other  ship,  could  not  be  called  an  accident  within  the  ex- 
ception of  accidents  or  perils  of  the  sea,  as  an  accident  was 
that  which  happened  without  the  fault  of  anybody,  and  there- 
fore a  collision  which  was  the  fault  of  somebody  could  not  be 
called  an  accident  of  the  sea. 

Woodley  v.  Michell  was  overruled  by  the  house  of  lords  in 
Xantho,  in  which  the  point  decided  was  that  "foundering 
caused  by  collision  with  another  vessel  is  within  the  excep- 
tion, '  dangers  and  accidents  of  the  sea,'  in  a  bill  of  lading, 
and  excuses  the  ship-owner  if  it  occurs  without  fault  in  the 
carrying  ship."  The  view  of  WiLLES,  J.,  above  quoted,  is 
expressfy  approved  and  the  following  passage  from  the  judg- 
ment of  Lord  Macnaghten,  p.  517,  shows  that  it  was  not  in- 
tended to  throw  the  slightest  doubt  on  the  previous  decis- 
ions, which  had  already  been  approved  of  in  Manchester  R. 
Co.  V.  Brown,  8.  App.  Cas.  703.  He  says :  "  If  the  accident  is 
brought  about  by  the  negligence  of  the  owner  of  the  carrying 
ship,  or  his  servants,  it  would  be  contrary  to  common  sense 
ana  sound  principle,  to  allow  one  who  was  the  author  of  the 
mischief  to  avail  himself  of  his  own  wrong. 

Upon  the  whole  it  appears  to  me  that  the  judgment  at  the 
trial  was  right,  and  that  the  appeal  should  be  dismissed. 

The  plaintiffs  had  leave  to  amend  their  pleading,  and  the 
appeal  was  allowed  with  costs. 

OSLER,  J,  A.,  dissenting. 

Commercial  Travelar'iTrunki  and  Sampto  Catea  at  Baggago— Liability  of 
Carrier.^Ali  the  cases  agree  in  holding  that  trunks,  valises,  cases,  and  the 
lilce,  filled  with  samples  of  merchandise  which  the  passenger  takes  with 
him  for  the  purpose  of  effecting  sales,  are  not  ba^[age.  and  that  the  carrier 
is  not  liable  for  their  loss  or  for  injury  to  them  as  such.  U  a  commercial 
traveller  delivers  to  a  railroad  company  a  trunk  containing  samples  of  mer- 
chandise belonEioe  to  a  third  person,  whose  agent  he  is,  to  be  transported 
to  a  place  to  which  he  has  a  ticket,  the  only  contract  entered  into  i?^  for 
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eating  its  contents,  and  the  same  is  consumed  by  nre.  while  being  carried, 
the  company  not  being  guilty  of  gross  negligence  in  respect  to  the  origin 
of  the  fire  or  in  attempting  to  extinguish  the  same  and  save  t' 
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the  transportation  of  the  personal  baggage  of  the  agent,  and  the  company 
is  not  liable  in  contract  to  the  owner  of  we  trunk  for  its  loss ;  nor  in  tort ; 
except  for  gross  negligence  ;  and  evidence  that  a  large  part  o£  defendant's 
business  consists  in  transporting  passengers  known  as  commercial  travel- 
lers with  trunks  like  the  one  lost,  containing  merchandise,  that  such  trunks 
are  known  as  sample  trunks,  and  are  of  special  construction,  and  that  such 
travellers  purchase  tickets  for  the  ordinary  passenger  trains  and  receive 
checks  for  their  trunks,  and  are  transported  lor  the  price  of  the  tickets,  is 
immaterial.  Ailing  v.  Boston  &  A.  K.  Co.,  ii6  Mass.  127.  In  this  case 
the  court  said  :  "The  fact  that  commercial  travellers  or  others  are  accus- 
tomed to  carry  merchandise  in  passenger  trains  without  paying  any  more 
than  the  usual  price  of  a  ticket  for  a  passenger,  even  if  known  tothe  carri- 
ers, will  not  render  them  liable  for  such  merchandise.  The  travellers  carry 
such  merchandise  at  their  own  risk.  The  established  rule  of  law  which 
limits  the  responsibility  of  the  carrier,  upon  the  contract  implied  by  the 
sale  of  3  ticket  to  a  passenger  to  the  proper  personal  baggage  of  such  pas- 
senger, cannot  be  annulled!  and  the  liability  of  the  earner  enlarged,  with- 
out proof  of  an  agreement  to  that  effect  entered  into  by  the  carrier." 

In  MichiganCent.  R.Co.z'.  CaTrow,73lll.  348,  itwasheld  thatif  acommer- 
cial  traveller  brings  a  trunk  to  the  depot,  which  in  fact  con  tarns  costly  jewelry, 
of  the  value  of  (30,000  and  gives  no  notice  of  its  contents,  and  has  the  same 
checked  as  ordinary  baggage,  and  there  is  nothing  about  the  trunk  indi- 

„  „  e  the  ba^age. 

It  be  held  liable  for  the  contentsof  the  trunk,  "But"  say  the  court 
"conceding  it  was  of  such  weight  and  structure  as  the  baggage-master  must 
have  known  it  was  a  commercial  traveller's  trunk,  he  hadno  reason  to  sus- 
pect that,  in  addition  to  the  articles  usually  carried  by  a  traveller,  it  con- 
tained valuable  jewelry  comprising  a  stock  equal,  if  not  exceeding  in  value 
that  which  is  commonly  kept  in  a  retail  store.  Appellee  presented  it  as 
ordinary  baggage,  and  the  officer  of  the  company  had  the  right  to  rely 
upon  the  representation,  arising  by  implication,  that  it  contain^  nothing 
else.  The  law  imposed  no  obligation  upon  him  to  make  any  inquiry  as 
to  the  contents.  Had  the  agent  of  the  company  been  informed  of  the 
contents  of  the  trunk,  or  had  it  been  so  packed  that  the  nature  of  its  con- 
tents was  discernible,  and  the  company  with  such  knowledge,  undertook 
to  carry  the  goods,  there  is  no  reason  why  it  should  not  be  liable  aa  a  com- 
mon carrier,  and  so  the  authorities  hold.  But  that  is  not  this  case.  The 
carrier  in  this  case,  had  no  knowledge  of  the  contents  of  the  package,  eith- 
er direct  or  constructive." 

In  Pennsylvania  Co.  v.  Miller.  3;  Ohio  St.  J41,  3;  Am.  Rep.  6jo,  it  was 
decided  that  the  implied  undertaking  of  a  carrier  to  insure  the  safety  of 
baggage,  does  not  extend  to  the  contents  of  a  trunk,  consisting  of  samples 
of  merchandise  which  the  passenger,  a  travelling  salesman,  carries  to  facili- 
tate his  business  in  making  sales.  But  the  earner,  by  taking  the  property 
into  his  charge  and  putting;  it  into  his  warehouse  for  safe  keeping,  assumes 
the  relation  to  It  of  an  ordinary  bailee,  and  he  is  bound  to  take  such  care 
of  the  property  as  a  man  of  ordinary  prudence  would  of  his  own,  under 

In  Stimson  v.  Connecticut  River  R,  Co.,  98  Mass.  S3,  it  was  held  that  a 
railroad  company  is  not  liable  to  either  owner  or  agent  on  its  ordinary 
contract  of  transportation  of  a  passenger  for  losing  a  valise  delivered  into 
its  chai^  as  personal  luggage,  but  which  contained  only  samples  of  mer- 
chandise, and  was  owned  by  a  trader  whose  travelling  agent  he  was,  to  sell 
such  goods  by  sample ;  nor  in  tort  for  the  loss  without  proof  of  gross 
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In  Texas  it  has  been  ruled  that  if  the  ba^age-master  knowing  the  char- 
acter of  the  articles  carried  and  accepts  them  as  baegase,  the  carrier  is 
estopped  to  den^  that  they  were  baggage,  in  an  action  for  their  loss.  Texas 
etc.,  R.  Co.  V.  Capps,  16  Am.&  Eng.  R.  Cas.  118.  And  in  Strouss  v.  Wa- 
bash, etc.,  R.  Co..  17  Fed.  Rep.  209.  it  was  held  that  if  the  agent  having  con- 
trol over  the  receipt  of  baggage,  was  informed,  or  knew  what  was  contained 
in  the  drummer's  trunks  and  no  misrepresentation  was  made  by  the  owner 
to  the  agent  having  charge  of  the  business  of  checking  the  Isaggage,  the 
carrier  was  liable  for  their  loss  as  baggage. 


Knickerbocker  Ice  Co. 

(New  York  Court  of  Appeals,  Second  Division,  ./l/n/iS,  1889.) 

8tr«et  Railway — Boy  on  Platform  Itijurad  by  lee  Wagon. — While  the  plaint- 
iff, a  boy  seven  years  of  age,  was  standing  upon  the  platform  of  a  street 
car,  it  was,  while  turning  the  corner  of  a  street,  run  against  by  an  ice 
wagon,  and  the  plaintiff  was  thrown  off  and  injured.  Inan  action  against 
the  company  owning  the  ice  wagon,  held,  that  the  question  of  the  de* 
fendant's  negligence,  and  the  boy's  contributory  negligence  were  prop- 
erly submitted  to  the  jury, 

Sams — Boy  Standing  on  Platform — DefantOi — In  such  an  action  the  de- 
fendant cannot  set  up  as  a  defense  the  fact  that  the  boy  was  standing  on 
the  platform  of  the  car  when  he  might  tmve  been  seated,  this  being  mere- 
ly the  duty  of  the  boy,  in  his  relation  as  a  passenger,  to  the  railroad  com- 
pany. 

Sams — Statuta  Prohibiting  Minors  from  TrMposslngon  StrsetCars. — The 
fact  that  the  boy  was  violating  a  statute  subjecting  to  a  fine  any  children 
other  than  passengers,  who  sliould  ride  on  the  platform  of  a  street  car, 
does  not  necessarily  establish  negligence,  although  such  statute  may  be 
proved  as  a  fact  for  con3iderationl)y  the  jury. 

Potter,  J„  dissenting. 

Appeal  from  a  decision  of  the  Supreme  Court,  General 
Term,  Second  Department,  affirming  a  judgment  for  the 
plaintiff  in  an  action  for  personal  injuries. 

Alfred  E,  Mudge  for  appellant. 

A.f.  Skinner  for  respondent. 

Bradley,  J. — This  action  was  brought  to  recover  damages 
resulting  from  personal  injuries  suffered  by  the  plaintiff,  al- 
leged to  have  been  occasioned  by  the  negligence  ^^ 
oAhe  defendant.     The  injury  was  caused  by  a  col- 
lision on  Court  street,  in  the  city  of   Brooklyn,  between  a 
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street-car  and  the  ice  wagon  of  the  defendant.  The  wagon 
was  going  one  way,  and  the  car  the  other,  and,  as  the  car 
was  turning  from  that  street  into  another  street,  a  wheel  of 
the  wagon  came  in  collision  with  the  rear  end  of  the  car,  and 
the  plaintiff  was  thrown  from  the  side  platform,  near  that 
end  of  the  car  on  which  he  was  standing.     The  question  of 

negligence  of  the  defendant  was,  perhaps,  a  close 
d^^ui!  "    '-"^^'  ^"^  ^^  evidence  seems  to  have  been  such  as 

to  permit  that- imputation,  and  required  the  sub- 
mission  of  such  question  to  the  jury  as  one  of  fact.  Both  the 
wagon  and  the.  car  were  properly  in  the  street,  and  the  duty 
was  with  the  driver  of  each  to  use  reasonable  care  against  in- 
jury to  others.  In  this  instance  they  approached  each  other 
at  or  near  the  junction  of  Court  and  Nelson  streets,  and  the 
car  was  on  the  curve,  proceeding  to  turn  into  the  latter 
street,  when  it  was  Itruck  by  the  wagon.  The  main  evidence 
of  negligence  of  the  defendant  was  that  relating  to  the  speed 
at  which  it  was  being  driven.  There  is  evidence  tending  to 
prove  that  it  was  going  rapidly,  and  continued  to  do  so  un- 
til the  collision  occurred.  It  is,  however,  said,  with  the  sup- 
Eort  of  evidence  tending  to  prove  the  fact,  that,  if  the  car 
ad  continued  in  Court  street,  there  would  have  been  no 
collision;  that  the  driver  was  not  aware  of  the  purpose  to 
turn  into  the  other  street  until  both  reached  Nelson  street :  and 
that  then  it  was  too  late  for  the  driver  of  the  wagon  to  avoid 
the  collision  caused  by  the  swinging  of  the  rear  end  of  the 
car  into  the  line  of  the  wheels  an  one  side  of  the  wagon  in 
making  the  turn,  and  that  the  driver  did  what  he  then  could 
to  get  the  wagon  out  of  the  way  of  the  car.  Upon  eyidence 
given  on  the  part  of  the  defendant,  if  taken  by  the  jury  as  a 
mil  and  correct  representation  of  the  situation,  they  could 
not  properly  have  charged  the  defendant  with  liability.  But 
the  jury  were  permitted,  upon  evidence  given  upon  tne  trial, 
to  find  that,  when  the  movement  was  first  made  to  turn  the 
car,  the  defendant's  driver,  influenced  by  reasonable  care,  and 
in  view  of  the  situation,  and  exercising  it,  might  and  should 
have  slackened  the  speed  of  the  wagon,  and  oy  doing  so  the 
collision,  and  the  consequences  resulting  from  it,  would  have 
been  avoided;  and  that,  while  the  driver  did  not  know  or 
suppose,  until  the  car  reached  the  intersecting  street,  that  it 
would  be  turned  into  it.  the  switch  there  would,  if  observed, 
have  shown  the  opportunity  to  do  so.  The  evidence  on  the 
part  of  the  plaintiff,  and  the  inferences  fairly  derivable  from 
it,  permitted  the  conclusion  that  the  collision  was  caused  by 
the  negligence  of  the  defendant's  servant  who  was  driving 
the  wagon. 

The  further  question  is  whether  it  appeared  that  the  plaint— 


Digmzefl  by  Google 


STREET   RAILWAY — INJURY   BY   ICE  WAGON.  44J 

iff  exercised  the  care  required  of  him.  The  burden  was  with 
him  to  make  it  so  appear  by  evidence.  He  was 
then  of  the  age  of  seven  years,  and  was  charge-  cmtriintorT 
able  with  the  duty  of  exercising  such  degree  of  ^^1^'*°' 
care  as  could  reasonably  be  expected  of  one  of  his 
age,  which,  in  view  of  all  the  circumstances,  was  properly 
for  the  consideration  of  the  jury  upon  the  question  of^  con- 
tributory negligence.  Dowling  v.  New  York  C.  &  H.  R. 
Co.,  90  N.  Y.  670,  12  Am.  &  Eng.  R.  Cas.  73 ;  Byrne  v.  New 
New  York  C.  &  H.  R.  Co.,  83  N.  Y.  620.  6  Am.  &  Eng.  R. 
Cas.  617 ;  Thurber  v.  Harlem  Bridge,  etc.,  R.  Co.,  60  N.  Y. 
326.  There  was  some  conflict  of  evidence  in  relation  to  the 
circumstances  under  which  the  plaintiff  got  onto  the  car,  but 
the  finding  was  permitted  by  it  that  the  plaintiff,  as  he  had 
done  on  one  or  more  occasions  before,  appeared  at  the  switch ; 
turned  it,  to  enable  the  car  to  go  from  Court  into  Nelson 
street:  that  he  did  so  by  the  request  of  the  conductor,  who- 
told  him  to  do  it,  and  get  onto  thp  car;  that  the  plaintiff  did 
so,  with  a  view  to  obtaining  from  the  conductor  a  penny  ; 
and  that,  while  he  stood  on  the  platform  waiting  for  it,  the 
collision  occurred  which  c^usea  the  injury.  The  plaintiff 
says  he  did  not  see  the  wagon,  nor  did  he  look  to  see  if  any 
wagon  was  coming.  The  car  was  then  turning  on  its  way 
into  Nelson  street.  He  took  no  observation  to  see  whether 
there  was  any  danger  to  come  from  collision  of  the  car  with 
anything  passing  on  the  street.  As  matter  of  law,  it  cannot 
be  said  that  he  was  required  to  apprehend  that  there  might 
be  an  occurrence  of  that  character,  or  that  he  might  be  sub- 
ject to  ^ch  a  cause  of  danger.  So  that  the  failure  to  look, 
for  approaching  vehicles  on  the  street  was  not  necessarily 
negligence  on  his  part.  The  fact  that  a  passenger  on  a  street- 
car stands  upon  the  outer  platform  when  there  is 
opportunity  to  take  a  seat  in  the  car  might,  in  an  ^J^JUViltM* 
action  agamst  the  railroad  company,  to  recover  mputfom. 
damages  as  for  its  negligence  under  ordinary  cir- 
cumstances, constitute  a  defense.  Clark  v.  Eighth  Avenue 
R.  Co.,  36  N.  Y.  135.  But  that  may  not  be  so  when  the  ac- 
tion is  against  another  party,  as  the  defendant  in  such  case 
cannot  assert  as  a  defense  the  mere  duty  of  the  "passenger  in 
his  relation  as  such  to  the  railroad  company.  We  think  the 
question  of  contributory  negligence  of  the  plaintiff  was  for* 
the  jury ,  and  they  were  permitted,  upon  the  evidence,  to  find 
that  the  negligence  of  the  defendant  was  the  sole  cause  of  the 
injury.  The  motion  for  nonsuit  was  therefore  properly  de- 
nied, unless,  as  suggested  by  the  defendant's  counsel,  the- 
plaintiff  was  chargeable  with  such  negligence  by  force  of  the 
statute,  which  provides  that  no  minor  child,  not  being  a  pas- 
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senger,  shall  be  allowed  upon  the  platform  or  steps  of  any 
street-car,  and  that  it  shall  be  the  duty  of  constables,  etc.,  to 
arrest  any  child  violating  such  provision,  who,  upOn  convic- 
tion, shall  be  punished  by  fine  not  exceeding  five  dollars  for 
the  offense.     Laws  1880,  chap.  585.    While  the  violation  of  such 

statute  may  be  proved  as  a  fact  for  consideration 
sutBtorn-  by  the  jury,  such  violation  does  not  necessarily  es- 
""twMMir  ^'''•^'^  negligence.  Knupfle  .v.  Knickerbocker  Ice 
^,  Co.,  84  N.  YT  488.     The  getting  upon  the  car  was 

not  the  immediate  cause  of  the  plaintiff's  injury, 
and,  assuming  that  the  plaintiff  violated  the  statute,  he  was 
DOt  for  that  reason  denied  the  right  to  assert  the  defendant's 
negligence  as  the  cause  of  the  injury,  and  charge  it  with  lia- 
bility as  the  consequence.  Carroll  tj,  Staten  Island  R.  Co., 
58  N.  Y.  126 ;  Platz  v.  City  of  Cohoes.  8g  N.  Y.  220.  In  this 
case  the  finding  was  warranted  that  the  plaintiff  got  onto  the 
car,  not  as  a  passenger,  but  temporarily,  by  the  invitation  of 
the  conductor.  None  of  the  defendant's  exceptions  were 
well  taken.     The  judgment  should  be  affirmed. 

All  concur,  except  Potter,  J.,  dissenting,  and  Brown,  J., 
not  sitting.  , 

PasMngar  on  Stroot  Car  Injund  by  ColMilon  wHh  Wagon. — See  Federal 
St..  etc..  R.  Co.  V.  Gibson.  11  Am,  &  Eng.  R.  Cas.  141;  Hill  v.  Ninth  Ave. 
St.  R.  Co.  34  /6.  523 
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(Pennsylvania  Supreme  Court,  June  38,  1889.) 

PaiMngora — Contributory  Negllganco  In  Atlghtlngfrom  Moving  Train. — It  is 
contributory  negligence  for  a  passenger  to  leave  a  car  while  it  is  in  motion, 
and  in  an  action  by  a  passenger  to  recover  damages  for  injuries  received 
while  so  alighting,  the  court  should  so  instruct  the  jury.  It  is  error  to  in- 
struct them  merely  in  such  a  case,  that  they  are  to  determine  the  question 
of  contributory  negligence  from  all  the  evidence. 

Sam* — Invtnictlons  at  to  Contributory  Negligence. — In  an  action  against 
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a  railroad  company  for  personal  injuries  received  while  alighting  from  a 
moving  train,  the  court  should  explain  to  the  jury  wha.t  constitutes  con- 


tributory n^ligence,  and  then  instruct  them  that  if  they  find  such  facts 
plaintiff  could  not  recover.  It  is  not  enough  to  say  generally  that  a  plaint- 
iff cannot  recover  if  he  is  gii'lty  of  contributory  negligence. 

Error  to  Warren  Cnunty  Court  of  Common  Pleas. 

Action  for  damages  for  personal  injuries,  brought  by  Laura 
Enches  against  the  New  York,  Lake  Erie  &  Western  Rail- 
road Company.  The  injuries  complained  of  were  caused  by 
plaintiS's  being  thrown  down  in  attempting  to  leave  defend- 
ant's  passenger  train,  in  which  she  had  been  riding  as  a  pas- 
senger. Verdict  and  judgment  for  plaintiff,  and  defendant 
brings  error.  The  first  three  assignments  of  error  are  as  fol- 
lows :  "First.  The  court  erred  in  not  affirming  the  defend- 
ant's fourth  point  and  in  their  answer  thereto,  which  point 
was  as  follows  :  '  If  the  jury  believe  from  the  evidence  that 
the  plaintiff  undertook  to  get  off  the  train  after  it  began  to 
move;  she  is  guilty  of  contributory  negligence,  and  cannot 
recover."  Which  point  the  court  answered  as  follows :  '  This 
point,  as  a  legal  proposition,  applicable  to  the  evidence  in  the 
case  on  trial,  is  refused ;  but  we  refer  it  to  you  to  find  from 
the  evidence,  and  taking  all  the  circumstances  into  consider- 
ation, whether  the  plaintiff,  in  attempting  to  get  off  the  train, 
was  guilty  of  such  negligence  or  want  ofcare  as  contributed 
to  the  injuries  complained  of;  if  she  was,  she  is  net  entitled 
to  recover.'  Second.  The  court  erred  in  not  affirming  the  de- 
fendant's fifth  point,  and  in  their  answer  thereto,  which  point 
was  as  follows :  '  If  the  jury  believe  that  the  plaintiff  attempt- 
ed to  get  off  after  the  train  was  in  motion,  in  disregard  of  tne 
warning  of  the  brakeman  not  to,  she  was  guilty  of  negligence, 
and  cannot  recover.'  Which  point  the  court  answered  as. 
follows:  '  This  point  is  refused  as  applicable  to  the  evidence 
in  the  case  on  trial ;  but  if  you  find  that  the  plaintiff  attempt- 
ed to  get  off  the  train  after  it  was  in  motion,  and  if,  taking  all 
the  circumstances  into  account,  you  find  that  this  attempt 
was  such  an  act  of  negligence  and  imprudence  on  her  part  as 
contributed  to  her  injury,  then  she  cannot  recover.'  Third. 
The  court  erred  in  its  general  charge  to  the  jury  by  giving 
undue  prominence  to  the  plaintiff's  allegations  of  the  negli- 
gence of  the  defendant,  ana  by  obscuring  or  overlooking  the 
contributory  negligence  of  the  plaintiff." 

The  following  portions  of  the  general  charge  contain  the 
.  only  references  found  in  the  charge  as  to  contributory  negli- 
gence :  "  The  plaintiff  bases  her  right  to  recover  on  the  alle- 
Sation  of  negligence  on  the  part  of  the  defendant,  and  the  bur- 
en  of  proof  is  on  her  to  sustain  such  allegation  by  the  weight 
^vidcDce.    U  she  has  not  done  so  she  ought  not  to  recover. 
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It  she  has,  then  your  verdict  should  be  in  her  favor,  unless  it 
further  appears  that  the  plaintiff  herself  was  also^ilty  of  such 
negligence  and  want  of  care  as  essentially  contributed  to  her 
injury.  It  is  the  law  that,  although  the  defendant  may  have 
been  guilty  of  neeligence  and  want  of  care  in  the  management 
of  its  cars,  yet,  if  the  jury  are  satisfied  that  the  plaintiff  was 
also  negligent  and  careless,  and  with  her  negligence  and  care- 
lessness contributed  in  any  degree  to  the  injury,  she  cannot 
recover.  The  first  question  for  you  to  answer  from  the  evi- 
dence is,  were  the  employes  of  the  defendant  company  guilty 
of  negligence  in  the  starting  of  the  train  on  which  the  plaint- 
iff was  a  passenger,  and  from  which  she  was  making  her  exit 
at  the  time  of  the  accident  ?  It  is  the  duty  of  a  railroad  com- 
pany, engaged  in  the  business  of  the  transportation  of  passen- 
gers, to  conduct  them  safely  and  to  make  stops  of  a  sufficient 
fength  of  time  to  enable  the  passengers,  using  due  diligence 
and  proper  care,  to  alight  witn  safety.  The  claim  on  the  part 
of  the  plaintiff  is  ^hat  tne  defendant  was  guilty  of  negligence 
in  this :  that  the  train  was  not  stopped  a  sufficient  length  of 
time  to  enable  the  plaintiff,  with  ordinary  care  and  with  reason- 
able expedition,  to  alight  safely.  The  law  does  not  prescribe 
how  long  a  train  of  cars  shall  be  stopped  to  enable  passengers 
to  depart.  The  length  of  time  must  depend  upon  the  partic- 
ular circumstances  of  the  case,  of  which  the  jury  are  to  judge. 
What  would  be  negligence  under  given  circumstances  might 
not  be  under  others.  Passengers  alighting  from  a  train  at  a 
station  where  a  large  number  get  on  and  on  should  manifestly 
be  given  more  time  than  those  alighting  at  a  station  where 
only  a  few  passengers  get  on  and  off.  The  rule  that  we  lay 
down  for  your  guidance  is  that  if  the  train  at  the  time  of  the 
accident  to  the  plaintiff,  taking  into  consideration  the  number 
of  persons  to  alight  at  Columous  station,  and  the  number  on 
the  platform  to  take  passage  stopped  a  sufficient  length  of  time 
to  enable  the  plaintiff,  using  reasonable  care  and  reasonable 
expedition,  to  leave  with  safety,  then  the  defendant  is  not 
chargeable  with  carelessness,  and  the  plaintiff  should  not  re- 
cover. On  the  other  hand,  if,  taking  all  the  circumstances 
into  account,  such  sufficient  length  of  time  was  not  given,  then 
the  defendant  was  guilty  of  carelessness,  and  if  the  plaintiff, 
withoutfaulton  her  part, 'sustained  injury,  etc.,  she  is  entitled 
to  recover.' " 

F.  P.  Ray,  W.  M.  Lindsey,  and  /.  O.  ParmUe  for  plaintiff  in 
error. 

A .  F.  Bole,  Brown,  Stone  &■  Rice,  Charles  H.  Noyes,  and  Watson 
D.  Hinckley  for  defendant  in  error. 

Green,   J. — There  was  abundant    evidence  in  the  cause 
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that  the  plaintiff  got  off  the  car  after  it  had  started,  and  while 
it  was  in  motion.  In  view  of  this  testimony  the 
defendant's  fourth  and  filth  points  were  propound-  *°','5!i^'*°2 
«dto  the  court  below.  There  was  no  evidence  j^^'" 
that  there  was  any  necessity  apparent  or  real  for  iirtneuoai. 
the  plaintiff  to  leave  the  car  while  it  was  in  motion, 
and  nence  there  was  no  occasion  for  any  qualifying-  reserva- 
tion as  to  the  effect  of  her  act  of  leaving  the  car  while  in  mo- 
tion if  the  jury  believed  such  to  be  the  Tact.  We  are  clearly 
of  opinion,  therefore,  that  it  was  the  duty  of  the  learned 
court  below  to  answer  the  points  upon  the  facts  of  which 
they  were  predicated.  This  being  so,  the  simple  question 
raised  by  the  fourth  point  was  whether  the  plaintiff  was 
guilty  ofcoritributory  negligence  if  the  jury  believed  from  the 
evidence  that  she  undertook  to  get  off  the  train  after  it  began 
to  move.  The  mere  fact  of  the  accident  proved  that  the  mo- 
tion of  the  car  was  sufficient  to  cause  the  accident  from  the 
attempt  to  leave  the  car  after  it  started,  and  hence  the  hypoth- 
esis 01  the  point  was  fairly  presented  in  the  very  terms  in 
which  it  was  stated  and  required  a  categorical  answer.  We 
have  so  often  held  that  it  is  contributory  negligence  for  a 
passenger  to  leave  a  car  while  it  is  in  motion  that  it  is  unnec- 
essary to  discuss  that  question,  Pennsylvania  R.  Co.  v.  As- 
S ell,  23  Pa.  St.  147;  McClintock  I'.  Railroad  Co.,  21  Wkly. 
[otes  Cas.  133.  There  being  nothing  in  the  circumstances 
of  this  case  to  qualify  the  effect  of  the  facts  presented  in  the 
point  it  should  have  been  affirmed  as  it  stood.  The  result  of 
the  qualified  answer  was  to  transfer  from  the  court  to  the 
jury  the  disposition  of  the  question  as  to  the  legal  effect  of 
certain  facts  hypothetically  stated  in  the  point,  but  warranted 
by  sufficient  testimony.  The  same  considerations  are  appli- 
cable in  an  increased  degree  to  the  answer  given  to  the  de- 
fendant's fifth  point.  There  the  act  of  leaving  the  car  while 
in  motion,  and  in  disregard  of  the  warning  of  the  brakeman 
not  to  leave,  was  submitted  to  the  court,  and  was  answered 
in  the  same  manner  as  the  fourth  point  was  answered,  by  re- 
ferring the  whole  legal  effect  of  the  facts  supposed  by  the 
point  to  the  jury.  There  was  distinct  affirmative  evidence  that 
such  a  warning  had  been  given,  but  the  court  entirely  ig- 
nored this  feature  of  the  point,  and  said  nothing  about  it 
in  the  answer.  This  was  clear  error.  The  answers  to  both 
these  points  were  in  reality  not  answers.  They  were  mere 
directions  to  the  jury  that  if  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  attempting  to  leave  the  car  she  could 
not  recover.  Of  course,  those  instructions  were  legally  true, 
but  they  were  not  instructions  upon  the  effect  of  the  partic- 
ular facts  hypothetically  stated  in  the  points,   and    hence 
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were  not  responsive  to  the  points  in  any  sense  If  there  had 
been  no  evidence  to  support  the  hypotheses, of  the  points  the 
error  would  have  been  immaterial  ;  but  there  was  such  evi- 
dence, and  the  defendant  had  a  right  to  a  specific  instruction 
.  upon  the  eSect  of  the  facts  stated.  The  first  and  second  as- 
signments of  error  are  sustained.  We  are  of  opinion,  also, 
that  the  third  assignment  is  sustained.  On  the  trial  of  such 
a  case  it  is  the  duty  of  the  court  to  explain  to  the  jury  what 
would  constitute  contributory  negligence  of  the  plaintiff,  and 
then  to  instruct  them  that  if  they  found  such  facts  in  the  case 
the  plaintiff  could  not  recover  if  the  accident  resulted  wholly 
or  in  part  from  such  contributory  negligence.  It  is  not 
enough  to  say  generally  to  the  jury  that  a  plaintiff  cannot  re- 
cover if  he  or  she  has  been  guilty  of  contributory  negligence. 
The  jury  must  be  enlightened  as  to  what  facts  woula  consti- 
tute sucn  negligence  in  view  of  the  testimony,  otherwise  they 
have  no  guide  by  which  to  regulate  their  action  in  determin- 
ing the  controverted  facts.  In  the  present  case  there  was  no 
definition  or  statement  of  any  kind  as  to  what  was  the  mean- 
ing of  contributory  ntgligence,  or  as  to  what  kind  of  facts 
would  constitute  it  or  even  tend  to  prove  it.  There  is  but  one 
sentence  in  the  charge  on  the  subject,  and  that  isa  mere  gen- 
eral statement  of  the  rule  of  law  that  aplaintiff  who  has  been 
guilty  of  contributory  negligence  cannot  recover.  All  the  rest 
of  the  charge  is  upon  the  alleged  negligence  of  the  defendant 
and  the  question  of  damages,  and  under  the  whole  charge  and 
the  answers  to  the  points  the  jury  were  without  any  instruc- 
tions either  upon  the  meaning  of  the  term  "  contributory  neg- 
ligence," or  upon  the  question  as  to  whether  there  were  any 
facts  in  evidence  either  proving  or  tending  to  prove  that 
there  was  contributory  negligence  in  the  case.  We  have 
frequently  held  that  such  charges  are  misleading,  and  there- 
fore erroneous.  The  third  assignment  is  sustained.  The 
fourth  and  fifth  assignments  are  not  sustained.  Judgment  re- 
versed, and  new  venire  awarded. 

Alighting  from  Moving  Pay  Car— Time  for  Traniactlon  of  BusinMS — 
Contributory  Negllganc«.— In  New  York,  Phila.  &  N.  R.  Co.  *.  Coulboum, 
69  Md.  360,  it  was  held  tha.t  where  a  person  enters  a  pay  car  for  the  pur- 
pose of  receiving  money  due  him,  the  railroad  company  is  bouoa  to 
afford  reasonable  time  for  the  transaction  of  his  business,  and  to  give 
proper  warning  before  starting  the  train.  If  such  a  person  jumps  mmt 
the  car  moving  at  the  rate  of  about  five  miles  an  hour,  he  is  not  guilty  of 
such  negligence,  as  in  itself  precludes  his  right  to  recover  for  an  injury 
-  .     ■  ...  -  -^     leftto 


'  sustained ;  but  all  the  facts  and  circumstances  of  the  case  must  be  left 
the  consideration  of  the  jury,  and  it  is  for  them  to  determine  whether  the 
person  in  jumping  from  the  car  acted  as  a  reasonable  cautious  man  would 
under  like  circumstances.  Alvey,  C.  J.,  said ;  "  The  plaintiff  entered  the 
car  for  a  lawful  purpose,  and  was  therefore  rightfully  in  the  car  for  such 


Digmzefl  by  Google 


PASSENGERS— ALIGHTING  FROM  MOVING  TRAIN.        449 

time  as  was  reasonably  sufficient  to  enable  him  to  transact  the  business  for 
whicb  he  entered  it.  The  defendant,  by  Its  agents  and  servants,  was 
bound  to  afford  reasonable  time  for  the  transaction  of  the  business,  before 
moving  the  train,  and  was  also  bound  to  eive  proper  warning  of  the  pur- 
poee  to  putthe  train  inmotion,toenable  the  plaintiff ,  bytheuseofreasona- 
Dle  care  and  diligence,  to  leave  the  car  without  risk  of  injury  to  himself 
in  the  act  of  getting  off.  If  the  defendant  was  negligent  in  the  observance 
<rf  these  reasonable  and  necessary  precautions,  and  such  negligence  caused 
the  injury  to  the  plaintiff,  then,  unless  it  be  shown  that  the  plaintiff,  by  his 
.  own  want  of  care,  directly  contributed  to  theproduction  of  the  injury,  the 
defendant  became  liable.  Doss  v.  Mo.  K.  &  T.  R.  Co.,  59  Mo.  27.  *  *  * 
It  is  doubtless  a  weU  settled  general  principle,  that  if  a  passenger,  or  other 
person  lawfully  on  a  train,  without  any  direction  from  the  conductor,  or 
other  person  in  authority  over  the  train,  voluntarily  incurs  danger  by 
juroping-  from  the  train  while  in  motion,  the  railroad  company  is  not  re- 
sponsible for  injury  resulting  therefrom.  But  if  the  motion  of  the  train 
is  so  slow  that  the  danger  of  jumping  ofi  is  not  reasonably  apparent,  and 
the  passenger  or  other  person  acts  under  the  direction  of  the  conductor 
or  other  person  in  authority,  then  the  defense  of  contributory  negligence 
is  unavailing,  and  it  is  for  the.  jury  to  determine  whether  the  danger  of 
leaving  or  boarding  a  train  when  in  motion  is  so  apparent  as  to  make  it  the 
duty  ot  the  passenger  or  other  person  to  desist  from  the  attempt.  Whart 
Ncg.  {  380;  Johnson  v.  West  Qiester  &  P.  R.  Co.,  70  Pa.  357. 


Mississippi  &  Tennessee  R.  Ca 


Harrison. 

{Missiist^i  Supreme  Court,  May  13,  1889.) 

PatMngttr  Alighting  from  Moving  Train  Started  by  Anothor  PaiMngo^— 
N^igenco  of  Company. — In  an  action  against  a  railroad  company  for  in- 
juries received  while  alighting  from  a  moving  train,  it  is  error  for  the 
court,  in  instructing  the  jury,  to  impute  to  the  railroad  company  negligence 
in  starting  the  train,  which  did  not  come  to  a  full  stop  at  the  station  where 
the  passenger  alighted,  where  the  movement  was  caused  by  the  unauthor- 
ized act  of  another  passenger  in  pulling  the  bell  cord. 

Samo-~Contributory  Negligonoe. — A  passenger^who  is  injured  by  alight- 
ing from  a  moving  train,  set  in  motion  by  the  act  of  another  passenger,  is 
guilty  of  contributoiy  negligence  if  he  treats  this  act  as  the  axX  of  the 
company. 

Appeal    from  Grenada  County  Circuit  Court. 
Emma  I.  Harrison  broug^ht  this  action  against  the  Missis* 
sippi  &  Tennessee  Railroad  Company  for  a  personal  injury 
3g  A.  ft  E.  R.  Cas.— 3Q 
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received  while  alighting  from  one  of  its  trains.  Plaintiff  was 
a  passenger  on  defendant's  train,  for  Gamer's  Station.  She 
and  her  companion  arose  from  their  seats  as  the  train  slowed 
up,  and  started  towards  the  door,  and  thereupon  a  passenger, 
one  Mr.  Bull,  caught  the  bell  rope  of  the  train  which  con- 
nected  with  the  engine,  which  Mrs.  Harrison  saw,  and  for 
which  she  remonstrated  with  him.  The  engineer,  hearing 
two  taps  of  the  bell,  started  on.  In  getting  off  the  train, 
which  did  not  come  to  a  full  stop,  plamtiff  was  injured  by 
falling,  for  which  injury  she  sued  the  company  for  damages. 
On  the  trial  the  court  gave  the  following  mstruction  for  the 
plaintiS:  "(lo)  If  the  jury  believe  from  the  evidence  that 
Gamer's  is  a  regular  stopping  place  on  defendant's  road  for 
receiving  and  discharging  passengers  for  and  from  the  train 
upon  which  plaintiff  was  a  passenger,  then  it  was  the  duty 
oi  the  employes  of  the  railroad  company  to 'stop  said  train  a 
reasonable  length  of  time  to  allow  the  passengers  to  get  on 
and  off  with  safety,  and  to  not  so  stop  its  train  was  a  viola- 
tion of  its  public  duty  ;  and  any  one  injured  by  reason  of  the 
failure  to  perform  its  public  duty  can  recover  damages ;  and 
although  the  jury  may  believe  from  the  evidence  that  some 
one  other  than  the  employes  of  the  railroad  company  pulled 
the  bell  cord,  and  signaled  the  engineer  to  move  tne  train  out 
of  said  station,  then  the  pulling  of  the  bell  cord  did  not  au- 
thorize the  engineer  to  start  his  train  and  leave  said  station, 
unless  the  train  had  stopped  a  reasonable  length  of  time  at 
said  station  to  allow  its  passengers  to  alight  with  safety  ;  in 
other  words,  before  the  defendant  was  authorized  to  start 
said  train  after  it  had  stopped,  it  was  necessary  for  it  to  have 
stopped  a  reasonable  length  of  time  to  allow  its  passengers 
to  get  off  with  safety,"  Plaintiff  obtained  a  verdict  and  nad 
judgment  thereon  from  which  the  railroad  company  appealed. 

W.  P.  &/.  B.  //arris  for  appellant. 

If,  C.  McLean  for  appellee. 

Cooper,  J. — We  confine  our  attention  to  a  single  one  of 
the  errors  assigned.     The  tenth  instruction  given  on  behalf 

of  appellee  should  have  been  refused.  By  it  neg- 
H««iig«aM  of  ligence  was  imputed  to  the  defendant  for  the  mov- 
iiM»ic«r  Mot  ing  of  the  train,  though  the  movement  was  caused 
Ji^JJjJ[]j"°       by  the  unauthorized  act  of  Bull,  a  passenger,   in 

pulling  the  bell  cord,  on  the  ground  that  the  train 
had  not  remained  at  the  station  sufficiently  long  to  enable  the 
plaintiff  to  get  off.  If,  while  the  plaintiifE  was  in  the  act  of 
getting  off  the  train,  a  stranger  had  given  the  signal  to  start, 
and  the  engineer  had  put  the  train  in  motion,  and  the  plaint- 
iff had  been  injured  by  the  sudden  and  unanticipated  move- 
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ment ;  or  if  the  plaintiff,  perceiving  that  the  train  was  in 
motion,  and  believing  it  to  be  departing  from  the  station  un- 
<ier  the  orders  of  the  servants  of  the  defendant,  for  that  rea- 
son atten)pted  to  debark  to  prevent  being  taken  bejond  the 
station, — the  principle  invoked  by  the  instruction  might  have 
application.  But  such  were  not  the  facts.  The  plamtiff  tes- 
tified as  a  witness  in  her  own  behalf,  and  stated  tnat  she  saw 
Bull  in  the  act  of  pulling  the  bell  rope,  and  remonstrated 
with  him.  The  instruction  omits  any  reference  to  this  knowl- 
edge by  the  plaintiff  of  what  caused  the  train  to  move,  and 
assumes  that  the  liability  of  the  company  would  be  the  same, 
whether  the  plaintiff  was  ignorant  or  knew  the  cause  of  the 
premature  movement  from  the  station. 

Two  inquiries  were  involved  in  the  issue:  First,  whether 
the  injury  to  the  plaintiff  was  caused  by  the  negligent  act  of 
the  defendant ;  and,  second,  whether  the  plaintiff  contributed 
to  the  injury  by  her  negligent  act.  The  verdict  of  the  jury 
absolved  the  plaintiff  from  negligence.  It  is  not  necessary 
now  to  decide  whether  on  this  phase  of  the  case  it  should  be 
upheld.  Practically  the  jury  was  told  that  the  negligence  of 
the  defendant  was  established  if  the  train  moved  away  from 
the  station  without  having  remained  a  reasonable  time,  even 
though  the  movement  was  caused  by  the  act  of  Bull,  not- 
withstanding the  plaintiff  knew  the  cause  of  the  moving. 
The  movement  of  the  train  was  not,  of  course,  per  se  negu- 
gence.  It  is  the  business  of  trains  to  move.  The  plaintiff 
and  other  passengers  were  on  it  because  of  its  capacity 
to  move  and  its  duty  to  move.  The  circumstances  under 
which  it  was  moved  must  determine  whether  it  was  or  was 
not  negligent.  What  would  make  the  movement  a  neg- 
ligent one  as  to  the  plaintiff  must  be  determined  with  refer- 
ence to  her  surroundings,  her  knowledge,  and  her  rights. 
Unquestionably  it  was  the  duty  of  the  defendant  to  give  to  her 
•  an  opportunity  safely  to  alight  at  her  destination.  But  good 
faith  IS  required  of  a  passenger  to  the  railroad 
equally  with  the  requirement  of  careful  service  e^tHuton 
from  trie  road  to  the  passenger.  The  plaintiff  here  aggiigiBn. 
knew  that  the  act  which  set  the  train  in  motion 
was  not  the  voluntary  act  of  its  managers  in  the  usual  course 
of  travel.  She  saw  the  passenger  Bull  pull  the  rope,  and  rec- 
ognized the  fact  that  it  would  put  the  train  in  motion.  Know- 
ing that  the  movement  of  the  train  was  the  act  of  the  pas- 
senger, and  not  that  of  the  company,  she  ought  not  to  have 
acted,  with  reference  to  it  as  the  act  of  the  company.  It  was 
not,  as  she  must  have  known,  a  departure  of  the  train  from  the 
station,  and  knowing  that  fact  she  ought  not  to  have  acted  as 
though  it  was.    It  must  be  assumed  tnat  the  defendant  would 
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have  performed  its  duty  by  returning  the  train  to  the  station^ 
and  affording  plaintiff  an  opportunity  to  safely  alight  as  soon 
as  the  conductor  in  charge  learned  of  the  cause  of  its  de- 
parture. The  plaintiff,  under  the  circumstances  of  this  case, 
ought  no  more  to  be  permitted  to  say  that  the  movement  of 
the  train  was  a  departure  from  the  depot  than  she  could  have 
done  if  it  had  been  set  in  motion  by  a  sudden  wind,  and  the 
cause  had  been  known  to  her.  Tne  movement  is  as  acci- 
tental  in  the  one  case  as  the  other,  and  though  the  defend- 
ant might  be  liable  in  either  case  if  the  accident  caused  in- 
jury, and  could  have  been  avoided,  it  does  not  follow  that 
the  negligence  of  a  premature  departure  from  the  station 
could  m  either  case  be  declared  so  as  to  enable  one  knowing 
the  facts  to  recover  on  that  ground.  Even  though  the  act 
of  the  plaintiff  was  not  negligent,  she  should  fail  of  recovery 
under  the  facts  named  in  the  tenth  instruction,  added  to  the 
undisputed  fact  that  she  knew  why  the  train  moved  off. 
Reversed  and  remanded. 

Injury  Whila  Alighting  from  Train — Starting  Train  bofbra  Putenger  ha» 
Time  to  Alight — Instructions^ In  an  action  agaiiist  a  railroad  company  for 
an  injury  to  plaintiff's  intestate,  owing,  as  alleged,  to  a  failure  on  the  part 
of  the  railroad  company  to  Stop  its  train  a  sufficient  length  of  time  to  allow 
intestate  to  alight,  the  defendant  requested  the  following  instructions,  viz.: 
"That  if  thejury,  from  the  evidence  believe  that  the  defendant's  train 
stopped  a  sufficient  length  oE  time  to  allow  the  intestate  to^et  oR,  then  the 
defendant  was  not  guilty  of  neglect  in  the  control  of  the  train ;  and  if,  after 
the  train  had  stopped  a  sufGcient  length  of  time  for  him  to  alight,  and  he 
failed  or  delayed  to  eet  off  the  train,  and  the  conductor  not  luowing,  and 
having  no  reason  to  helieve,  that  he  was  in  the  act  of  getting  off,  caused 
the  train  to  start,  then  the  company  is  not  liable  and  the  verdict  should  be 
for  the  defendant,"  Held,  that  it  was  error  to  refuse  this  instruction. 
Chesapealce  &  O.  R.  Co.  v.  Reeves,  Kentucky  Court  of  Appeals,  April  25, 
iSSg. 

Evidonea  at  to  Length  of  TImo  Train  Stopped.— Plaintiff's  intestate  came 
to  his  death  owing  to  an  injury  received  while  alighting  from  a  train  on 
defendant's  road.  It  was  charged  that  the  defendant  was  negligent  in  not 
stopping  the  train  a  sufGcient  length  of  time  to  allow  passengers  to  alight. 
Held,  that  it  was  an  error  to  exclude  evidence  relating  to  the  length  of 
time  the  train  stopped,  and  the  average  length  of  time  ■tor  stopping  trains 
at  stations  to  receive  and  discharge  passengers.  Chesapeake  &  O.  R.  Co. 
V.  Reeves,  Kentucky  Court  of  Appeals,  April  25,  1889. 

AdmJMlon  of  Conductor — Res  Ceitae. — In  an  action  against  a  railroad 
company  for  an  injury  received  owing,  as  alleged,  to  the  fact  that  the  train 
did  not  stop  long  enough  to  allow  passengers  to  alight,  it  appeared  that 
the  train  remained  standing  ten  minutes  after  the  injury  occurred.  When 
the  train  was  half  way  to  the  next  station  the  conductor  adinitted  thatthe 
accident  was  caused  by  his  negligence.  Held,  that  this  admission  was  not 
admissible  in  evidence  as  a  part  of  resgestae.  Chesapeake  A  O.  R.  Co.  v. 
Reeves.  Kentucky  Court  of  Appeals,  April  25,  1889. 

Intoxicated  Pattenger  Thrown  on  Track  while  Alighting,  Owing  to  Sudden 
Jerk,  and  Run  Over  by  Another  Train.— In  the  case  of  Cin.,  I.,  St.  L.  ft  C 
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H.  Co.  -u.  Cooper,  decided  by  the  supreme  court  of  Indiana,  October  30, 
i88g,  the  complaint  all^^d  that  one  Holland,  plaintiff's  intestate,  took 
passage  on  one  of  defendant's  trains  for  the  town  of  H.  When  the  train 
reached  L.  the  company's  employes  neglected  to  announce  the  name  of  the 
station,  but  some  one  in  the  car  called  out  "H."  as  if  naming  that  station. 
After  the  train  had  stopped  at  L.,  plaintiff's  intestate,  believing  it  to  be  his 
'Station,  endeavored  to  alight.  While  so  doing,  the  company's  employes 
negligently  caused  the  train  to  be  started  and  the  intestate  was  thrown 
upon  the  track.  The  fall  rendered  him  unconscious,  as  the  company's  em- 
ployes knew.  While  intestate  was  upon  the  track  in  a  dazed  and  partially 
unconscious  condition,  at  a  point  seventy  rods  distant  from  L.,  the  com- 
pany's employes  in  charge  of  another  train,  having  knowledge  of  his  con- 
dition in  time  to  have  avoided  injuring  him,  negligently  caused  that  train 
to  mn  over  him,  causing  his  death.  Held,  that  this  complaint  stated  a  good 
cause  of  action.    The  court  said : 

"If  the  intestate  had  been  on  the  track  through  no  fault  of  the  appellant, 
and  without  knowledge  on  its  part  of  his  condition,  no  action  could  be 
maintained  ;  but  he  was  on  the  track  through  the  fault  of  the  appellant, 
and  it  did  know  of  his  condition.  The  rule  applicable  to  cases  where  per- 
sona trespass  on  the  company's  track  cannot  govern  in  such  a  case  as  this. 
Even  if  it  should  be  conceded  that  there  was  no  breach  of  duty  on  the  part 
of  the  appellant  in  failing  to  announce  the  station,  still  there  was  negli- 
gence in  starting  the  tram  with  a  sudden  jerk.  Louisville  &  N.  R,  Co,  v. 
Crunk,  Ind.  21  N.  E.  Rep.  31 ;  Indianapolis  &  St.  L.  R.  Ca  v.  Hoist,  93  U, 
S,  291 ;  Doss  V,  Missouri,  etc.,  R.Co.,  59  Mo.  39;  Andnst  v.  Union  Pac.  R. 
Co.,  30  Fed.  Rep.  345-  But  we  might  go  further,  and  concede  that  there 
was  no  negligence  in  starting  the  train,  and  still  we  should  be  required  to 
hold  that  a  cause  of  action  is  stated,  inasmuch  as  the  fact  that  the  intes- 
tate was  known  to  have  been  thrown  to  the  track  in  an  effort  to  alight 
from  the  trdn,  and  rendered  unconscious,  made  it  the  duty  of  the  appellant 
to  use  care  to  prevent  injury  to  him  from  its  own  trains.  A  railway  carrier 
of  passengers  has  no  right,  where  care  and  diligence  can  prevent  it.  to  leave 
^helpless  passenger  who  has  failen  from  one  01  its  trains  in  a  situation  of 
known  danger.  If  a  passenger,  without  fault  on  his  part  or  that  of  the 
carrier,  but  as  the  result  of  a  pure  accident,  should  be  thrown  from  the 
train  upon  the  track,  and  rendered  helpless,  it  would  be  the  duty  of  the 
railway  carrier,  if  the  facts  were  known  to  it,  to  use  proper  care  and  dili- 
gence to  prevent  injury  from  passing  trains, 

"The  appellant  was  bound  to  know  that  trains  were  running  uponitsowa 
road,  and  it  was  under  a  duty  to  the  passenger  who  was  thrown  upon  its 
back  to  take  steps  to  prevent  injury  to  him  from  the  danger  which  it  knew 
he  was  likely  to  mcur  from  its  trains.  It  does  not  matter  that  the  injury 
which  actuallv  occurred  was  not 'foreseen  ;  it  is  enough  that  it  was  such  as 
might  naturally  result,  Billman  v.  Indianapolis  C.  4  L.  R.  Co.,  76  Ind. 
166,  6  Am,  &  £ng.  R,  Cas.  41 ;  Dunlap  v.  Wagner.  85  Ind.  529  ;  Louisville 
N.  A.  &  C.  R.  Co.  V.  Wood.  1 1 3  Ind.  544-566,  and  cases  cited ;  Hill  v  Win- 
sor,  118  Mass.  251 ;  Lane  -u.  Atlantic  Works.  11 1  Mass.  136.  'It  is  not  neo- 
«sBary,'  said  the  court  in  the  case  last  named,  'that  injury  in  the  precise 
form  in  which  it  in  fact  resulted  should  have  been  foreseen.'  It  needs  no 
argument  to  demonstrate  the  truth  of  the  proposition  that  danger  must 
be  presumed  from  passing  trains,  if  one  in  a  state  of  bewilderment  is  left 
upon  the  track.  A  long  line  of  cases  afhrms  that  one  who  goes  upon  a 
track,  even  with  mental  and  physical  faculties  undiminished,  is  in  fault 
because  be  entera  a  place  of  danger  ;  and  the  one  who  unlawfully  puts 
another  in  such  a  place  does  a  wrong,  and  is  precluded  from  averring  that 
the  injured  person  was  where  he  had  no  right  to  be.  Here,  the  carrier 
knowmglyleft  its  passenger  upon  the  track,  knowing,  also,  that  injury 
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from  a  fall  from  its  train  had  impaired  his  mental  faculties ;  and  it  cannot 
be  held  blameless,  and  its  passenger  declared  a  trespasser.  The  wrong  of 
the  carrier  in  leaving  its  injuied  passenger  on  the  track,  exposed  to  great 
and  known  peril,  without  mind  enough  to  care  for  himself,  was  the  proxi- 
mate cause  of  his  death.  The  case  is  stronger,  not  weaker,  in  the  fact 
that  those  in  charade  of  the  train  which  ran  upon  him  were  informed  as  to 
his  misfortune  and  his  injury,  and  the  two  acts  of  negligence  combined  in 
one  efficient  cause ;  and  the  effect  which  might  naturally  have  been  ex- 
pected, did,  in  fact,  result.  The  concurring  wrongs  blended  in  one  strong 
unity,  producing  a  legal  tort  for  which  the  wrongdoermust  make  compen- 
sation. Evansville  &  T.  H.  R.  Co.  v.  Crist,  iu6  Ind.  453;  Indianapolis,  P. 
&  C.  R.  Co.  V.  Pitzer,  109  Ind.  179. 

"If,  as  counsel  tacitly  assume,  it  were  true  that  Holland's  misfortune  was 
due  solely  to  his  own  wrong  involuntarily  becoming  intoxicated,  we  should 
have  a  very  different  case.  We  should,  if  such  were  the  case,  hold  the 
paragraph  of  complaint  in  which  appean  the  statement  that  he  was  intox- 
icated, to  be  insumcient.  This  we  should  do,  for  the  reason  that  we  are 
satisfied  that  a  carrier  is  not  bound  to  protect  a  drunken  man  from  the 
consequences  which  result  from  his  own  folly  or  wrong.  Welty  v.  Indian- 
apolis &  V.  R.  Co.,  loj  Ind.  55  ;  McClelland  v.  Louisville,  N.  A.  &  C.  R. 
Co.,  94.  Ind.  276,  18  Am.  &  Eng.  R.  Cas,  260;  Louisville  C.  &  L.  R.  Co.  v. 
Sullivan,  81  Ky.  624.  16  Am.  &  Eng.  R.  Cas.  390.  But  a  drunken  man  is 
not  an  outcast,  and  the  railway  carrier  cannot  negligently  suRer  harm  to 
cometo  him  while  he  is  a  passenger.  It  owes  him  some  duty,  which,  at 
its  peril,  it  must  not  omit.  It  is  not  to  answer  for  his  folly,  but  for  its  own 
breach  of  duty.  Atchison.  T.  &  S.  F.  R.  Co.  7/.  Weber,  33  Kan.  543,  21  Am. 
&  Eng,  R.  Cas.  418  ;  Railway  Co.  v.  Valleley,  32  Ohio  St.  34S-  tiere,  the 
drunken  condition  t>i  the  deceased  was  not  the  cause  of  his  injury ;  for,  as 
the  complaint  avers  and  the  demurrer  admits,  the  cause  of  his  injury  was 
the  carrier's  breach  of  duty,  and  for  that  breach  of  duty  the  carrier  is  an- 
swerable. It  is  a  just  and  beneficent  principle,  running  through  all  the 
cases,  that  a  railway  company  must  do  what  humanity  requires,  where  it 
acts  with  knowledge  of  another's  helpless  condition.  Atchison,  T.  &  S.  F. 
R.  Co,  v.  Weber,  sufira;  Railway  Co.  v.  Valleley,  suira;  Weymire  v. 
Wolfe,  52  Iowa  553;  Railway  Co.  v.  State,  29  Md.  420;  Walker  i-.  Railroad 
Co.,  L.  R.  2  Exch.  228 :  Swazey  v.  Union  Manufacturing  Co.,  42  Conn.  556; 
Atlantic  4  P.  R.  Co.  v.  Reisner,  18  Kan.  458  ;  Marquette  4  O.  R.  Co.  v. 
Talt,  28  Mich.  289.  (opinion  of  Cooley,  J., );  Terre  Haute  &  I.  R.  Co.  v, 
McMurray.  98  Ind.  358,  22  Am.  &  Eng.  R.  Cas.  371  ;  Louisville.  N.  A.&  C. 
R.  Co.  7-.  Phillips,  112  Ind.  59.  31  Am.  &  Eng.  R.  Cas.  432,  It,  let  it  be 
supposed  for  illustration,  a  man  should  be  seen  bound  to  the  track  in  time 
to  avoid  running  upon  him,  it  would  certainly  be  an  actionable  wrong  t^ 
run  a  train  upon  him.  And  the  case  made  by  the  complaint  differs  from 
the  supposecf  one  only  in  degree  ;  for,  it  the  man  on  the  track  is  so  helpless 
from  mental  incapacity  as  not  to  be  conscious  of  his  acts,  and  this  is  known 
to  the  railway  company,  it  is  its  duty  to  use  reasonable  care  to  prevent  in- 
jury to  him.  In  such  a  case  the  presumption  that  the  man  will  leave  the 
track  cannot  apply,  although  It  would  apply  if  his  condition  were  unknown 
to  the  employes  of  the  company,  or  had  not  been  caused  by  them.  In  this 
instance  the  man  was  a  passenger  ;  and  his  presence  on  the  track,  as  well 
as  his  incapacity  to  avoid  danger,  was  the  result  of  the  carrier's  negligence. 
In  no  sense  was  he  a  mere  trespasser  ;  for  by  the  wrong  of  the  railroad 
company  he  was  thrown  upon  the  track,  and  there  left  in  no  condition  to 
care  for  himself." 

Injury  to  Patsangar  Attempting  to  Board  Moving  Train. — Invitation  of  Con- 
ductor.—In  the  case  of  Curry  -v.  Canadian  Pac.  R.  Co.,  17  Ontario  Rep.  65, 
it  appeared  that  the  plaintiff,  who  was  a  passenger  on  a  train  of  the  de- 
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fendants,  alighted  at  a'station,  and  the  train  having  started  before  he  had 
re-entered  it,  endeavored  to  jump  on  while  it  was  in  motion.  In  doing  so 
he  was  injured,  and  brought  this  action  for  damages  for  neghgence.  There 
was  evidence  of  an  invitation  by  the  conductor  of  the  train  to  jump  on 
while  it  was  in  motion,  and  the  jury  found  (i)  that  there  was  such  invita- 
tion. They  also  found  {2)  that  the  plaintiff  used  a  reasonable  degree  of 
care  in  endeavoring  to  get  on  ;  and  (3)  that  he  was  injured  while  trying  to 
set  on,  in  pursuance  of  the  request  of  the  conductor.  Itwasar^ed  by  the 
^  defendants  that  the  danger  to  the  plaintiff  was  sopatentand  obvious  that  he 
had  no  right  to  act  on  the  conductor's  invitation,  or  to  attempt  to  get  on 
the  train.  Held,  that  this  was  a  matter  which  should  have  been  submitted 
to  the  jury,  and  that  it  was  not  covered  by  the  second  finding;  that  the 
questions  involved  in  the  action  could  not  be  determined  upon  the  find- 
ings, and  that  there  should  be  a  new  trial.  The  court  said :  "  The  real 
point  in  this  case  arises  on  the  defendants'  argument  that  the  danger  to 
the  plaintiff  was  so  patent  and  obvious  that  he  had  no  right  to  act  on  the 
conductor's  invitation  or  to  attempt  to  get  on  the  train.  The  plaintiff's 
own  testimony  is  relied  on  by  the  defendants  as  shewing  that  he  knew  the 
attempt  was  dangerous.  In  the  English  and  Canadian  cases  which  I  have 
looked  at,  the  invitation  of  the  defendants  or  their  agent  is  not  so  direct 
and  pointed  as  It  ishere.  Itisratherimpliedfromthecircumstancesor  Irora 
a  general  invitation,  such  as  calling  out  the  name  of  a  station.  Lax  v. 
Darlington,  5  Ex.  D.,  at  p.  34 ;  Wyatt  v.  Great  Western  R.  Co. .  6  B.  &  S. 
709:Halden  -u.  Great  Western  R.  Co.,  30  C.  P.  89;  Sinerw.  Great  Western 
R.  Co.,  L.  R.  3  E*.  150;  L.  R.  4  Ex.  117;  Cameron  *>.  Milloy,  14  C.  P,  340; 
Bridges  -v.  North  London  R.  Co.,  L.  R.  7  H.  L.  213 ;  Wanless  v.  North 
Eastern  R.  Co.,  L.  R.  7  H.  L.  i2  ;  Ed^r  v.  Northern  R.  Co..  4  O.   R.  201. 

"The  result  of  the  American  cases  is  given  in  Mr.  Wood's  treatise  on  the 
Law  of  Railroads,  %  307  :  '  But  while  as  previously  stated,  generally  an  at- 
tempt  to  gel  aboard  a  train  in  motion,  will  be  treated  as  evidence  of  neg- 
ligence/^r^f  on  the  part  of  the  passenger,  yet  instances  may  exist  where 
it  is  not  so,  and  the  passenger  is  justified  in  making  the  attempt ;  but  in 
such  cases  liability  arises,  if  at  all,  because  of  the  fact  that  the  danger  was 
not  obvious;  or  because  the  agents  of  the  company  directed  the  passen- 
ger to  make  the  attempt.  But  even  where  the  af^nts  of  the  company  di- 
rect the  passenger  to  do  so,  the  company  is  nothable,  if  it  wasgross  neg- 
ligmct  on  the  par t  of  the  Passenger  to  make  the  attetnfi  in  •vieto  of  all  the 
circumstances;  and  whether  itwassoor  not  depends  upon  the  fact  whether, 
under  the  circumstances,  the  act  was  obviously  dangerous,  and  is  a  ques- 
tion for  the  Jury.'  " 

Starting  Train  whils  Pauangar  f«g«tting«n  at  Place  not  the  Regular  Plat- 
form.— The  place  at  which  the  plaintiif's  wife  was  injured  was  not  a  regular 
platform,  built  for  the  accommodation  of  passengers  entering  and  leaving 
Its  trains,  but  was  a  place  at  which  trains  were  frequently  boarded  without 
objection,  A  person  in  the  uniform  of  the  company's  employes  directed 
plaintiff's  wife  to  get  on  at  that  point.  She  attempted  to  do  so  when  the 
tra.in  started  and  sne  was  injured.  In  an  action  by  her  husband,  Ae/ii,  that 
an  instruction  ignoring  these  facts,  and  informing  the  jury  that  if  defendant 
had  provided  an  exclusive  place  to  be  used  by  passengers  entering  or  leav- 
ing trains,  plaintiff  could  not  recover,  provided  his  wife  knew,  or  by  the 
exercise  of  ordinary  care  might  have  known  of  such  place,  was  erroneous, 
Baltimore  &  O.  R.  Co.  v.  Kane,  Maryland  Court  of  Appeals,  June  12,  1889. 

Same — Warning  of  Dangerous  Place-^Inan  action  by  thehusband  of  a  pas- 
senger against  a  railroad  company  for  negligently  starting  the  train  when 
she  was  attempting  to  board  it,  whereby  sne  was  injured,  the  only  evi- 
dence of  any  warning  being  given  to  the  plaintiff's  wife  or  the  passengers 
generally,  not  to  board  the  train  at  the  point  where  the  injury  occurred) 
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was  proof  of  certain  directions  not  to  rush  because  there  was  plenty  <rf 
time  and  room.  The  court  in  instruaing  the  jury  assumed  that  there  was 
testimony  tending  to  show  that  the  passengers  were  warned  not  to  board 
the  train  at  the  point  in  question  and  directed  th^  jury  to  find  for  the  de- 
fendant if  such  a  warning  was  given,  and  was  heard,  or  by  the  exercise  of 
ordinary  care  might  have  been  heard;  held,  that  the  instruction  was  er- 
roneous, not  being  warranted  by  the  evidence,  Baltimore  A  O.  R.  Co.  v. 
Kane,  Maryland  Court  of  Appeals,  June  i2,  1889, 

Employe  of  Ancrthar  Company  Baing  Carried  to  Work  Injurad  By 
Jumping  From  Moving  Train. — Contributory  Negljnno*.— In  the  case  of 
Jarrett  v.  Atlanta  4  West  Point  R.  Co.,  Supreme  Court  of  Georgia,  April 
ij,  1889,  it  appeared  that  plaintiS  was  an  employe  of  the  Richmond  & 
Danville  R.  Co.  He  boarded  a  passenger  train  on  the  defendant  road  for 
the  purpose  of  being  carried  to  his  work.  He  did  so  with  the  consent  of 
the  defendant  company,  it  being  the  custom  of  the  two  roads  to  permit 
the  employes  of  each  other  to  ride  to  the  place  where  they  were  em- 
ployed. When  the  train  reached  the  place  where  he  wished  to  get  off,  it 
failed  to  stop,  but  continued  running  at  the  rate  of  twenty-live  miles  an 
hour  in  violation  of  the  city  ordinance  and  state  law.  Plaintiff  not  wish- 
ing to  be  carried  by,  jumped  off  and  was  injured.  In  an  action  against 
the  company,  ktld,  that  a  complaint  stating  these  facts  was  demurrable 
Wid  the  court  did  not  err  in  granting  a  non-suit. 


Second  Avenue  R.  Co. 

{Ntw  York  Court  of  Appeals,  Second  Division,  June  a8,  1889.) 

Pawsngar— Contributory  Negligonco  In  Placing  HImielfOutsido  Moving Cv< 
— If,  without  reasonable  cause,  a  passenger  places  his  person  on  the  outside 
of  the  car  in  which  he  b  riding  while  in  motion,  he  assumes  the  ha^Ktrds 
of  so  doing. 

Same — I nttnietions.— Plaintiff  was  a  passenger  on  a  street  car.  He 
sat  upon  a  rear  seat.  Being  crowded,  as  he  testified,  he  attempted  to  step 
forward  by  using  the  step  on  the  outside  of  the  car,  when  he  was  struck 
by  a  post  of  the  elevated  railroad  and  injured.  There  was  some  evidence 
that  there  were  seats  near  the  plaintiff  which  he  could  have  taken.  Held, 
that,  after  instructing  generally  as  to  negligence,  it  was  error  to  refuse  an 
instruction  that  if  plaintiff  left  his  seat  unnecessarily  and  voluntarily,  not 
requesting  that  the  car  be  stopp)ed,  and  swung  himself  out  on  the  step  and 
was  injured  thereby,  he  could  not  recover. 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
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preme  Court  in  the  Second  Judicial  Department,  affirming 
judgment  entered  on  verdict  against  the  defendant. 

Austin  G.  Fox  for  appellant. 

A.J,  Skinner  for  respondent. 

Bradley,  J. — While  riding  as  a  passenger  in  an  open  car  on 
the  defendant's  street  railroad,  the  plaintiff  received  a  per- 
sonal injury,  which  he  charges  was  occasioned  ^^ 
wholly  by  the  fault  or  negligence  of  the  defendant. 
The  plaintiff  entered  the  car  at  One  Hundred  and  Twenty, 
sixth  or  One  Hundred  and  Twenty-seventh  street  in  the  city 
of  New  York,  and  sat  on  the  rear  seat  of  the  car  until  it  ap- 
proched  One  Hundred  and  Fifth  street,  when  he  left  his  seat 
and  stepped  out  onto  the  side-step  of  the  car,  and  was  pro-  , 
ceeding  to  go  forward  to  take  another  seat  in  the  car,  wnen 
his  head  came  in  contact  with  one  of  the  posts  or  supporting 
columns  of  the  elevated  railroad,  under  which  the  defendant's 
road  was  operated,  and  in  that  manner  received  the  injury. 
The  distance  between  the  car  and  the  post,  as  represented  by 
the  evidence,  was  from  one  foot  eignt  inches  to  two  feet. 
The  questions  whether  the  defendant  was  chargeable  with 
negligence  in  the  matter,  and  whether  any  negligence  on  the 
part  of  the  plaintiff  contributed  to  produce  the  mjury,  were 
submitted  to  the  jury.  Thereupon  the  defendant's  counsel 
requested  the  court  to  charge  the  jury  that  if  they  believed 
"  that  the  plaintiff  left  his  seat  unnecessarily  and  voluntarily, 
and  while  the  car  was  in  motion,  and  without  requesting  the 
driver  or  conductor  to  stop  the  same,  and  when  upon  the 
step  of  the  car  he  swung  himself  outside  the  line  of  the  step 
of  the  car,  and  while  so  doing  came  in  contact  with  the  col- 
umn of  the  elevated  railway,  the  defendant"  was  entitled  to 
a  verdict.  The  court  declined  other  than  as  charged,  and 
exception  was  taken  to  such  refusal.  The  evidence  was  suj;h 
as  a  whole,  as  to  permit  the  jury  to  find  in  the  affirmative, 
the  proposition  presented.  While  the  evidence  of  the  plaint- 
iff tended  to  prove  that  he  was  crowded  from  his  seat  or  in  . 
such  manner  as  to  render  it  uncomfortable  for  him  to  remain 
there,  and  that  he  was  proceeding  to  obtain  another  when  he 
was  injured,  there  was  evidence  given  on  the  part  of  the  de- 
fendant to  the  effect  that  the  two  rear-facing  seats  were  not 
full  at  the  time  in  question,  but  that,  when  the  plaintiff  left 
his  seat,  there  was  room  in  them  for  two  or  three  more  per- 
sons. Whether  the  plaintiff  was  justified  in  leav- 
ing his  seat  and  going  outside  the  car  to  seek  an-  '"«><5«""  '■ 
other  seat  in  it  was  a  question  of  fact  for  the  jury.  JJ^"*"*' 
The  seats  in  railway  cars  are  provided  for  the  pas- 
sengers to  occupy.     If  without  reasonable  cause  they  leave 
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the  car  or  place  themselves  on  the  outside  of  it  when  in  mo- 
tion,  they  assume  the  hazards  of  so  doing.  Clark  v.  Eighth 
Avenue  R.  Co.,  36  N,  Y.  135;  Ginna  ti.  Second  Avenue  R. 
Co.,  67  N.  y.  S96  ;  Dixon  v.  Brooklyn  City  &  N.  R.  Co.,  loa 
N.  Y.  171 ;  Todd  v.  Old  Colony  &  F.  R.  R.  Co.,  3  Allen 
(Mass.),  18,  7  Allen  (Mass.),  207  ;  Hickey  v.  Boston  &  L.  R. 
Co.,  14  Allen  (Mass.),  429  ;  Torrey  v.  Boston  &  A.  R.  Co.,  147 
Mass.  412;  Pittsburgh  &  C.  R.  Co.  v.  McClurg,  56  Pa.  St, 
■294 ;  Indianapolis  &  C.  R.  Co.  v.  Rutherford,  29  Ind,  82  ; 
Pittsburgh,  etc.,  R.  Co.  v.  Andrews,  39  Md.  320;  Dun  v.  Sea- 
board &  K.  R.  Co.,  78  Va.  645,16  Am.  &  Eng.  R.  Cas.  363. 

The  cause  which  may  justify  a  passenger,  without  the  im- 
putation  of  fault  on  his  part  as  against  the  carrier,  in  leaving 
his  seat  and  going  outside  the  car  and  occupying,  tempora- 
rily or  otherwise,  a  position  there  while  it  is  in  motion,  must 
be  dependent  upon  the  occasion  and  circumstances  which  in- 
duce  or  impel  him  to  do  so.  We  are  now  dealing  with  the 
situation  presented  by  the  evidence  in  the  present  case.  The 
plaintiff  asserts  that  the  seat  which  he  occupied  became  so- 
crowded  as  to  render  it  uncomfortable  for  him  to  remain  in  it. 
This,  so  far  as  appears,  seems  to  have  been  the  only  reason 
which  induced  him  to  seek  another  seat,  and  to  proceed  in. 
the  manner  he  did  to  reach  it.  Upon  his  evidence  the  con- 
clusion was  permitted  that  he  had  reasonable  cause  for  leav< 
ing  his  seat  to  obtain  another,  and  that  it  was  necessary  for 
his  comfort  to  do  so,  and  it  is  upon  that  assumption  that  he 
may  be  relieved  from  the  charge  of  contributory  negligence  \. 
but,  if  he  unnecessarily  and  voluntarily  left  his  seat  and  pro- 
ceeded onto  the  step,  and  there  came  in  contact  with  the  col- 
umn of  the  elevated  road  in  the  manner  stated  in  the  propo- 
sition, which  the  court  was  requested  and  declined  to  submit 
to  the  jury,  it  is  difficult,  in  view  of  the  evidence,  to  see  that 
the  plaintiff  was  entitled  to  recover.  Upon  that  assumption 
of  tact  there  was  no  impelling  cause  which  justihed  his  act  of 
going  outside  the  car  and  taking  the  hazard  from  which  re- 
sulted the  injury.  In  that  case  the  consequence  of  the  situa- 
tion in  which  he  placed  himself  came  from  his  own  fault,  and 
he  was  "chargeable  with  contributory  negligence.  The  re- 
fusal of  the  court  to  charge  as  so  requested,  there- 
fore, was  error,  unless  the  charge,  as  made,  cov- 
eredsuch  proposition  sofaras  the  court  could  prop- 
erly be  required  to  submit  it  to  the  jury.  The  question  of 
negligence  of  the  plaintiff  was  submitted  to  the  jury  in  gen- 
eral terms.  Although  the  general  proposition  charged  in 
that  respect  may  be  deemed  to  have  embraced  within  it  all 
the  causes  to  which  the  plaintiff's  negligence  may  have  been 
attributable,  the  defendant  had  the  right  to  have  the  jury  in- 
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Structed  with  reference  to  a  state  of  facts  within  those  which 
there  was  evidence  tending  to  prove,  and  which,  if  found  by 
them,  would,  as  matter  oilaw,  constitute  a  defense  on  the 
ground  of  negligence.  This  was  the  apparent  purpose  of  the 
request ;  and  it  was  not,  in  substance  or  effect,  expressed  in. 
the  instruction  given  by  the  charge  of  the  court  to  the  jury. 
As  the  case  is  presented  by  the  record  before  us  the  consid< 
eration  of  no  other  question  is  deemed  necessary  for  the  pur- 
pose of  a  new  triaL  For  the  error  in  refusing  to  charge  as- 
so  requested  the  judgment  should  be  reversed,  and  a  new- 
trial  granted,  costs  to  abide  the  event.  All  concur  except 
Vann  and  Brown,  JJ.,  dissenting. 

Brown,  J. — I  dissent  on  the  ground  that  the  substance  of 
the  request  discussed  in  the  opinion  of  the  court  is  covered 
by  the  general  charge  and  by  the  response  of  the  trial  Judge 
to  the  other  requests. 

Vann,  J.,  concurs  with  Brown,  }. 

Injury  to  Pasiangare  Projecting  thair  Portoni  Beyond  the  Side  of  the  Cyr 
—In  the  case  of  President,  etc.,  of  Baltimore  &  Yorktown  Turnpike  Road 
V.  Leonhardt,  66  Md.  70,  27  Am.  &  Eng,  R.  Cas.  194,  it  appeared  that  plaint- 
iff was  a' passenger  on  one  of  defendants'  street  cars.  Ttie  car  was  of  the 
kind  usually  called  a  double-decker,  having  two  compartments  for  passen- 
gers, one  above  the  other.  As  the  car  was  crossing  a  bridge  the  plaintiff 
arose  from  his  seat  in  the  forward  part  of  the  upper  seaion.  and  walked 
towards  the  rear,  for  the  purpose  of  descending  tne  platform,  desiring  to 
leave  the  car  after  it  had  passed  the  bridge.  While  walking  in  this  man- 
ner his  elbow  came  in  contact  with  a  portion  of  the  bridge  which  caused 
severe  injury.  The  evidence  showed  that  the  portion  of  the  truss  which 
struck  the  plaintiff  was  distant  about  two  inches  from  a  perpendicular  line 
drawn  from  the  floor  of  the  upper  deck  at  the  side  next  the  bridge.  In  an 
action  to  recover  damages  for  such  injuir  it  was  Aeid,  that  the  defendant 
was  guilty  of  negli^nce.  and  was  liable  for  the  injury ;  that  the  fact  that 
the  passenger  was  injured  while  moving  about  on  the  floor  of  the  car  when 
it  was  in  motion  is  not  presumptive  evidence  of  negligence  on  his  part. 

In  Dickinson  v.  Port  Huron  &  N.  R.  Co.,  53  Mich.  43.  21  Am.  &  Eng.  R. 
Cas.  456,  a  passenger  on  an  excursion  train  was  allowed  to  leave  one  car 
and  go  into  another  to  sell  tickets.  He  had  left  his  wife  on  the  first  car, 
whicn  was  an  open  one,  the  seats  being  reached  from  an  outside  running 
board  instead  of  an  inside  aisle.  The  running  board  was  used  by  the  con- 
ductor and  trainmen  in  passing  from  point  to  point,  /fe/d,  that  it  was  not 
necessarily  negligent  for  the  passenger  to  suppose  that  he  also  could  use  it 
safely,  and  try  to  do  so  in  returning  to  the  car  where  his  wife  was.  And. 
supposing  it  to  be  safe,  as  it  shouldbe,  it  was  not  negligent  to  omit  to  look 
out  for  structures  so  close  alongside  the  track  as  to  endanger  persons  who 
had  to  be  on  the  running  board  while  passing  them. 

In  Scboenfeld  v.  Milwaukee  City  R.  Co.,  cfecided  by  the  supreme  court 
of  Wisconsin,  Sept.  24,  1889,  it  appeared  that  the  plaintiff,  while  a  passen- 
ger in  an  open  car  of  the  defendant  street  railway  company,  stepped  and 
stood  on  the  inside  foot  board  of  one  of  the  cars,  on  account  of  its  being 
BO  full  of  passengers  and  without  any  vacant  seat.  While  so  standing,  the 
car  passed  another  car  on  an  adjoinmg  track,  which  was  oS  the  track  on. 
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the  inside,  and  which  was  so  near  as  to  strike  the  plaintiff  and  injure  him. 
It  appeared  that  there  was  room  inside  of  the  car  at  the  time,  which  the 
plaintiff  might  have  occupied,  and  the  conductor  testified  that  he  said  to 
the  plaintiff  "  you  had  better  step  inside,  you  are  liable  to  get  hurt."  ffelii, 
that  the  plaintiff  was  guilty  of  contributory  negl^nce  and  was  not  enti- 
tled to  recover  for  the  injury  so  received. 
See  also  note,  37  Am.  k  tag.  R.  Cas.  206. 


Morgan's  Louisiana  &  Texas  R.  &  S.  S.  Co. 

{Louisiana  Supreme  Qourt,  July  Term,  1S89.) 

PaManger  not  Purehulng  TIehat— Extra  Far» — Eipulsien. — A  regulation 
adopted  by  a  railroad  company  requiring  passengers  who  board  the  cars 
without  purchasing  tickets  to  pay  twenty-nve  cents  extra,  is  not  unreason- 
able,  the  railroads  having  the  right  to  discriminate  between  fares  paid  for 
tickets  at  stations  and  those  paid  on  the  cars.  A  passenger  who  refuses  to 
comply  with  such  regulation  may  be  lawfully  ejected. 

Same, — E^temptinc;  from  such  regulation  passengers  who  board  the  train 
at  stations  where  tickets  are  not  on  sale  is  just,  and  does  not  invalidate  the 
repiUtion  as  to  other  passengers. 

Same — Drawback  Couponr— The  fact  that  the  company  gives  a  drawback 
-coupon  for  the  extra  fare  aiid  which  the  passenger  may  collect  back  from 
any  agent  at  a  station  does  not  affect  the  validity  of  the  rt^iation. 

Same — ReKulatlon  as  Act  of  Corporation, — The  regulation  being  ancient 
and  public  is  presumed  to  be  the  act  of  the  corporation,  and  the  plaintiff 
has  no  right  to  question  the  fact  or  method  of  its  adoption. 

Appeal  from  Iberia  Parish  District  Court     The  case  is 
stated  in  the  opinion. 
D.  Coffery  for  appellant. 
L.  O,  Hacker  and  Foster  &  Ments  for  appellee. 

Fenner,  J. — There  is  no  dispute  as  to  the  substantial  facts 
cf  the  case.  The  suit  is  for  damages  for  wrongful  ejection  of 
plaintiff  from  the  cars  of  defendant,  on  which  he 
"*  '  was  a  passenger.  Plaintiff,  having  failed  to  pur- 
chase a  ticket  at  the  station  where  he  entered  the  car,  ten- 
dered  the  conductor  the  regular  rate  of  fare  to  his  point  of 
destination,  which  the  conductor  refused,  and  demanded  25 
cents  additional ;  and,  upon  plaintiff's  refusal,  he  was  ejected 
from  the  car.    No  serious  complaint  is  made  as  to  the  man- 
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mer  or  place  of  the  ejection.  These  were  civil  and  reasonable, 
unaccompanied  by  unnecessary  violence.  The  question  is 
as  to  the  right  of  ejection  itself.  The  defendant  company 
sets  up  as  its  justification  a  regulation  adopted  by  its  man- 
agement requirinff  passengers  to  procure  tickets  before  board- 
ing the  train,  or,  m  default,  to  pay  25  cents  extra,  for  which 
extra  charge  a  drawback,  or  duplex  coupon  was  given,  col- 
lectible from  any  agent  at  any  station  of  the  line.  This  reg- 
ulation had  been  in  force  for  a  number  of  years,  and  printed 
notices  of  it  had  been  posted  in  every  coach  and  in  every 
office  of  the  company.  We  think  it  is  no  concern  of  plaint- 
iff how  the  corporation  acted  in  adopting  this  regulation. 
The  corporation  is  shown  to  have  published  and  acted  on  it 
for  eight  years,  and  it  sanctions  it  by  its  pleading 
in  this  case.  It  must  be  treated  as  a  regulation  of  Begiutiam 
the  corporation,  and  the  only  question  is  as  to  its  Jj^^l^ 
legality  and  reasonableness.  The  question  is  by  tio», 
no  means  new.  We  consider  it  wifl  settled  that 
railroad  companies  have  the  right  to  adopt  reasonable  rules 
as  to  the  metnod  of  paying  fares  by  passengers,  and  to  dis- 
criminate between  fares  paid  in  the  cars  and  at  stations,  and 
to  remove  from  the  cars,  in  a  proper  manner,  and  at  a  proper 
place,  persons  who  refuse  compliance  with  such  reg- 
ulations. 1  Redf.  R.R.98,  112;  Hutch.  Carr.  459;  l^l^^l 
Thomp.  Carr.  341  ;  State  v.  Hungerford,  39  Minn. 
6,  34  Am.  &  Eng.  R.  Cas.  265.  >ir  Hutchinson  says  :  "  It  has 
been  repeatedly  held  that  a  regulation  or  by-law  of  the  car- 
rier is  not  uhreasonable  which  provides  that  when  tickets  are 
not  procured  before  the  commencement  of  the  journey,  which 
puts  the  carrier  to  the  inconvenience  of  collecting  from  the 
passenger  his  fare  during  the  progress  of  the  journey,  the 
price  01  the  carriage  shall  be  more  than  would  have  been 
charged  for  the  ticKet,  and  that,  upon  the  refusal  of  the  pas- 
senger to  pay  the  higher  fare,  he  shall  be  ejected.  And,  if 
adopted  in  good  faith  and  with  a  view  to  facilitate  the  business 
of  the  carrier,  there  can  be  certainly  nothing  unreasonable  or 
unjust  in  such  rules."  Hutch.  Carr.  459.  The  reasonablensss 
of  requiring  passengers  to  procure  tickets  before  entering  the 
cars  as  saving  the  time  and  trouble  of  conductors  in  taking 
fares  and  making  change,  which  would  be  almost  impracti- 
cable where  the  travel  was  large  and  the  stoppages  frequent, 
is  certainly  patent ;  and  the  enforcement  of  such  require- 
ments by  regulations  making  it  to  the  interest  of  passengers 
to  comply  with  them,  and  recouping  the  company  for  the 
extra  service  imposed  on  the  employes  by  neglecting  them, 
is  the  only  practicable  method  of  enforcing  tbem. 

We  think  the  regulation  here  involved  is  both  uniform  and 
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reasonable.    Counsel  for  plaintiff  assails  its  propriety  on  sev- 
eral grounds : 

(i)  That  it  requires  the  passenger  to  pay  the  same  amount 
extra,  without  regard  to  the  amount  of  nis  regular  fare.    The 
inconvenience  to  the  carrier  resulting  from  the  fail- 
™         ure  to  buy  a  ticket  is  the  same  whether  the  dis- 
tance traveled  be  long  or  short ;  and  as  this  is  the  ground  of  the 
extra  charge,  the  uniformity  seems  eminently  just. 

(2)  He  complains  that  the  regulation  is  enforced  as  against 
BtaUftmiai'  passcugers  hoarding  the  train  at  certain  stations, 
«■!«•«-  and  not  at  others.  But  the  only  stations  exempted 
are  those  at  which  there  are  no  offices  for  sale  of  tickets. 
What  could  be  more  just  ? 

(3)  He  says  the  extra  amount  is  not  properly  an  extra 
_^^^^^      charge,  but  a  forced  loan  levied  on  the  passenger. 

If  the  company  would  have  the  right  to  exact  the 
extra  fare,  surely  the  passenger  is  not  injured,  because  it  re- 
pays  it  to  him. 

(4)  He  says  it  is  evident  the  regulation  does  not  diminish 
the  mconvenience  occasioned  to  the  conductor,  but  increases 

it,  because  under  it  not  only  has  the  conductor  to 
telmUMB-  "like  change,  but  he  incurs  the  additional  trouble 
diettr.  of  furnishing  the  return  coupon.     This  is  true  as 

to  each  particular  case,  but  the  object  and  effect  of 
the  regulation  is  to  diminish  the  number  of  cases,  %vhich  it 
undoubtedly  accomplishes.  We  think  plaintiff's  action  has 
no  legal  foundation. 

It  IS  therefore  ordered  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled  and  reversed ;  and  it  is  now  adjudged 
and  decreed  that  there  be  judgment  in  favor  of  defendant, 
and  rejecting  plaintiff's  demand,  at  his  cost  in  both  courts. 

OiacKmlnatlon  Againtt  Pau«ng«ri  Paying  Fare  on  Tratn.— See  Missouri 
Pac.  R.  Co.  V.  McOanahan,  27  Am.  &  Eng.  R.  Cas.  83  ;  Skillman  ».  Cincin- 
nati, etc.  R.  Co.,  13  /6.  31;  Louisville,  etc.,  R.  Co.  k.  Guinan,  13  Id.  337; 
Wilsly  7/.  Louisville,  etc.,  R.  Co.,  j6  .  Id.  258;  State  v.  Hungerford,  34  /6. 
26$  i  Bland  v.  Southern  .Pac,  R.  Co..  3  /*.  285  ■  Swan  v.  Manchester,  etc, 
R.  Co.,  6/*.  327;  note  6 /d.  33311;  note  13 /S.  36. 
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Chicago,  Milwaukee  &  St.  Paul  R.  Co. 

{ifinnes»*a  Supreme  Court,  July  3,  1889.) 

PtiMnfer— La»lng  Train  at  Intsmtadiate  Ststton — Ingreu  and  Ep«u>— 
Where  a  passenger  enters  a  railway  train,  and  pays  his  fare  to  a  particular 
place,  his  contract  does  not  obligate  the  company  to  furnish  nim  with 
means  of  egress  and  ingress  at  an  intermediate  station  ;  and  if  he  leaves 
the  train  at  such  a  station,  he,  for  the  time  being,  surrenders  his  place  as  a 
passenger,  anid  takes  upon  himself  the  responsiblTily  of  his  own  movements; 
but,  if  he  leaves  without  objection  on  part  of  the  company,  he  does  no  il- 
l^al  act.  and  has  a  right  to  re-enter  and  resume  his  journey. 

Same — Duty  and  Liabilily  of  Company. — While,  if  a  railway  company  per' 
mlts  the  practice  of  passengers  leaving  and  re-entering  their  train  wnile 
on  a  side  track  at  an  intermediate  station  for  the  purpose  of  letting  another 
train  pass  on  the  main  track,  it  is  bound  to  use  reasonable  care  not  to  ex- 
pose such  passengers  tounnecessarydanger,yet  it  is  not  bound  toso  regulate 
Its  business  as  to  make  the  side  track  as  safe  a  place  of  ingress  or  egressaa 
the  station  platform  ;  nor  does  it  give  any  assurance,  under  such  circum- 
stances, to  passengers  that  no  trams  will  pass  while  they  are  crossing  or 
recrossing  the  main  track.  Neither  does  the  call  of  "  All  aboard  ! "  by  the 
conductor  of  the  side  tracked  train,  give  an  assurance  to  those  who  have  left 
their  train  that  they  may  cross  the  main  track  in  safety,  without  looking 
for  approaching  trains.  Passengers  who  have  thus  left  their  train,  when 
they  attempt  to  cross  the  track,  under  these  circumstances,  are  bound  to 
exercise  reasonable  care  and  caution  to  avoid  injury  from  passing  trains, 
and  must  use  their  senses  for  that  purpose. 

Same  tlitk  Aiiumad  by  Patsangar. — The  station  platform,  and  not  the 
side  track  is  the  proper  place  to  enter  or  leave  a  train ;  and  those  who.  for 
purposes  of  their  own,  use  the  latter,  assume  all  the  extra  risks  necessarily 
mcident  to  such  a  praaicc,  and  are  bound  to  exercise  a  degree  of  care  cor- 
responding to  the  increased  risks. 

Appeal  from  District  Court,  Freeborn  County. 
H.  H.  Field  and  W.  E.  Todd  for  appellant. 
Geo,  B.  Edgerton,  W.  H.  DeKay,  Lovely  &  Morgan,  and  Wal- 
ter J.  Trask,  {A.  D.  Edgerton,  of  counsel,)  for  respondent. 

Mitchell,  J. — This  was  an  action  for  damages  for  person- 
al injuries  alleged  to  have  been  caused  by  the  negligence  of 
defendant.    The  defendant  denies  the  alleged  neg- 
ligence on  its  part,  and  charges  negligence  on  part      *^^  ■'•'•*■ 
ofplaintiff.    The  trial  resulted  in  a  verdict  for  the  plaintiff. 
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and  the  question  is  whether  this  was  justified  by  the  evidence. 
Plaintiff,  at  Mitchell,  Dak.,  entered  a  mixed  train  of  defend* 
ant,  eoing  south,  as  a  passenger  for  Sioux  City,  Iowa.  The 
regular  place  for  this  train  and  a  north-bound  train  (also 
mixed)  to  pass  each  other  was  at  the  intermediate  station  of 
Parkston,  a  small  prairie  village  24  miles  south  of  Mitchell, 
At  that  station  there  is  a  depot  and  a  platform  west  of  and 
adjoining  the  main  track ;  the  platform  extending  north  and 
south  about  100  feet  each  way  from  the  depot.  East  of  and 
parallel  with  the  main  track,  and  9  feet  distant  from  it,  is  a 
sidetrack,  which  connects  with  the  main  track  at  a  switch 
some  800  feet  sooth  of  the  depot.  There  is  another  side  track 
west  of  the  depot  and  about  55  feet  from  the  main  track, 
which  also  connects  with  it  at  a  switch  a  little  south  of  the 
east  side-track  switch.  Both  these  side  tracks  extend  about45a 
feet  north  of  the  depot,  and  there  connect  with  the  main  track. 
The  village  of  Partston  is  located  west  of  the  depot,  and 
consists  principally  ot  one  street  (Main)  running  east  and  west 
down  to  the  depot  grounds.  If  extended  easterly,  this  street 
would  cross  the  mam  track  at  the  south  end  of  the  depot  plat- 
form. The  crossings  at  this  point  are  planked,  and  the  ground 
is  level  between  the  tracks.  The  depot  platform  is  three  or 
four  steps  above  the  level  of  the  railway  tracks.  Adjoining 
the  depot  grounds  on  the  west,  and  200  feet  distant  from  the 
main  track,  is  what  is  platted  as  "  Depot  street,"  80  feet  wide, 
and  running  north  ana  south.  On  the  west  of  the  west  side 
track,  and  south  of  what  would  be  Main  street  if  extended 
east,  are  two  warehouses  and  a  small  stock  yard  and  chute. 
To  a  person  coming  eastward  from  the  village  to  the  station, 
on  reaching  the  west  side  of  Depot  street,  there  would  be  an 
unobstructed  view  of  the  railroad  to  the  south,  which  would 
continue  until  he  comes  opposite  the  warehouses  and  stock 
yard  referred  to,  which  would  obstruct  it  for  a  shortdistance. 
Then,  on  reaching  the  west  side  track,  the  view  would  again 
be  unobstructed,  and  continue  so  until  the  person  would 
reach  the  main  track,  a  distance  of  55  feet  in  a  direct  line. 
The  country  being  level  prairie,  the  railroad  would  be  in 
plain  sight  for  a  long  distance.  On  the  day  in  question  the 
train  on  which  plaintiff  was  a  passenger  arrived  at  Parkston 
on  time,  drew  up  on  the  main  track  alongside  the  depot  plat- 
form, and  stopped  a  few  minutes,  doing  its  work  of  receiving 
and  discharging  freight  and  passengers.  The  north  bound 
train  was  late  this  day ;  and  the  conductor  of  plaintiff's  train, 
having  received  orders  to  hold  for  it,  after  finishing  his  work 
at  the  depot,  backed  his  train  (consisting  of  an  engine,  four 
freight  cars,  a  combination  car,  and  passenger  coach)  up  over 
the  north  switch,  and  run  it  down  on  the  ea$t  side  tracK,  and 
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Stopped  Opposite  the  depot,  with  the  engine  near  the  street 
crossing  at  the  south  end  of  the  platform.  The  object,  of 
course,  was  to  let  the  north  bound  train  pass,  as  it  had  the 
right  of  way  on  the  main  track.  Before  this,  however,  when 
plaintiff's  train  arrived  at  the  station,  it  seems  some  of  the 
passengers  including  the  plaintiff,  got  out  upon  the  platform, 
when  trie  conductor  stated  to  some  one,  in  plaintiff's  hearing, 
that  the  other  train  was  late,  and  that  he  would  have  to  wait 
for  it,  and  that  they  would  have  time  to  go  up  town.  There 
is  a  conflict  of  evidence  as  to  how  long  the  conductor  said 
the  train  would  have  to  wait,  but  we  must  accept  as  true  the 
evidence  most  favorable  to  the  plaintiff,  viz.,  "  20  or  30  min- 
utes." In  consequence  of  this  statement,  the  plaintiff  left  the 
station  and  went  up  into  the  village,  made  one  or  two  small 
purchases,  and  started  to  return,  coming  down  the  south  side 
of  Main  street ;  and  at  or  just  before  he  reached  the  west  side 
track,  as  he  testifies,  he  heard  the  conductor  call, "  All  aboard!" 
and  the  bell  ring,  and  saw  the  train  commence  to  move.  This 
we  also  accept  as  true,  although,  from  other  evidence  as  to 
subsequent  occurrences,  it  would  seem  not  improbable  that 
he  underestimates  his  distance  from  the  depot  when  he  heard 
the  call.  We  must  also  accept  as  true  his  statement  that  he 
had  not  been  absent  from  the  depot  over  1 5  minutes,  and 
hence  that  the  time  the  conductor  had  stated  the  train  would 
wait  had  not  yet  fully  elapsed.  The  cause  of  the  conductor's 
calling,  "  All  aboard !  "  etc.,  was  the  approach  of  the  north 
bound  train.  It  does  not  positively  appear  just  where  this 
train  was  when  the  conductor  made  the  call,  but  the  general 
purport  of  the  evidence  is  that  its  head  was  at  or  a  httle  in- 
side the  south  switches.  There  is  much  conflict  of  evidence 
as  to  the  rate  of  speed  at  which  this  train  approached  the 
station,  and  as  to  whether  it  blew  a  whistle  or  rang  a  bell. 
But  here,'  again,  we  must  accept  as  the  facts  that  it  ap- 
proached at  an  unusual  and  high  rate  of  speed,  and  that  it 
gave  no  signals. 

Returning  now  to  the  plaintiff,  when  he  heard  the  cry  "  All 
aboard ! "  etc.,  he  starteo  and  ran  as  fast  as  he  coula  diag- 
onally across  the  street  to  the  platform,  up  the  steps,  and  then 
northerly  on  the  platform  some  40  feet,  and  then  jumped  di- 
agonally, with  his  face  northwesterly,  right  onto  the  main 
track,  and  was  instantly  struck  by  the  north  bound  train,  and 
received  the  injuries  complained  of.  Plaintiff  knew  before 
he  left  the  depot  that  this  train  was  expected,  and  that  was 
what  his  train  had  to  wait  for.  He  was  a  young  man  in  full 
possession  of  all  his  senses,  and  the  day  was  calm  and  clear. 
He  never  looked  to  the  south,  or  took  any  other  precaution 
to  ascertain  if  a  train  was  approaching  from  that  direction, 
39  A.  &  E.  R.  Cu.— 30 
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although,  for  at  least  the  last  100  feet  that  he  ran,  the  viev 
to  the  south  was  unobstructed,  and  he  could  and  must  have 
seen  the  train  if  he  had  turned  his  head  in  that  direction.  He 
testifies  that  he  supposed  that  this  train  was  so  late  that  his 
train  was  not  going  to  wait  for  it ;  but  he  gives  no  reason  for 
this  impression,  and  none  is  apparent,  unless  it  is  the  fact  that 
his  train  was  pulling  out  a  little  sooner  than  the  conductor 
said  it  would.  It  is  evident  that  when  plaintiff  jumped  upon 
the  track,  he  did  so  almost  in  front  of  the  engine.  As  one 
witness  expressed  it:  "The  engine  was  just  ready  to  crawl 
onto  him;'  another:  "He  jumped  right  in  front  of  the  en- 
gine;" and  still  another:  "I  thought  lie  wanted  to  kill  him- 
self from  the  way  he  jumped."  The  plaintiff  testifies :  "  I 
heard  the  cry  of '  All  aboara ! '  just  about  the  time  I  jumped." 
If  he  meant  by  this  that  the  conductor  called  a  second  time, 
he  is  uncorroborated  by  any  other  witness.  But,  even  if  this 
was  so,  it  is  pretty  apparent  that  it  had  no  influence  one  way 
or  the  other  on  his  action,  as  it  is  evident  from  his  hasty  and  ■ 
excited  manner  that  this  was  already  predetermined,  it  ap- 
pears that  all  who  were  on  the  platform,  or  immediately  at 
the  station  when  the  call  of  "  All  aboard ! "  was  given,  who 
desired  to  do  so,  crossed  over  the  main  track  to  their  train 
in  safety  before  the  north  bound  train  reached  the  depot ; 
also  that  no  one  else  attempted  to  cross  over  as  late  as  the 
plaintiff ;  three  other  passengers,  who,  like  plaintiff,  were 
coming  from  the  village  when  the  signals  for  starting  were 
given,  stopping  on  the  north  side  of  the  main  track  at  the 
street  crossing  until  the  train  passed.  There  is  no  evidence 
that  the  conductor  knew  where  the  plaintiff  was  when  he 
called,  "  All  aboard  !  "  It  is  also  a  fact,  not  without  signifi- 
cance' that  of  alt  those  who  were  around  the  station  on  that 
occasion,  whether  passengers  or  bystanders,  who  were  exam- 
ined as  witnesses,  plaintiff  was  the  only  one  who  did  not  see 
the  north  bound  train  before  it  reached  the  station. 

We  think  that  the  evidence  justified  the  jury  in  finding  that 
the  defendant  was  negligent,  at  least,  in  the  matter  01  run- 

ning  the  north  bound  train  into  the  station  at  such 
puimtir  a  rate  of  speed,  without  giving  any  signals  of  its  ap- 
r^^gfaig-  proach;  especially  in  view  of  the  fact  that  at  the 

south  end  of  the  depot  plattorm  there  was  what 
was  used  as  a  street  crossing.  But  we  are  also  of  opinion  that, 
taking  as  true  every  fact  favorable  to  the  plamtin,  and  every 
one  unfavorable  to  the  defendant,  which  there  was  any  evi- 
dence reasonably  tending  to  prove,  there  is  no  room  for  any 
other  conclusion  than  that  the  plaintiff  was  grossly  negligent 
in  jumping  upon  the  track  without  taking  the  least  precau- 
tion to  ascertain  whether  a  train  was  approaching.    To  re- 
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lieve  him  from  th«  charge  of  negligence  in  this  respect,  the 
chief  contention  of  his  counsel  is  that  the  act  of  the  conduct- 
or in  calling,  "  All  aboard  ! "  was  an  assurance  to 
him  that  he  could  cross  the  track  in  safety ;  that  ™*^  "'  ••"• 
the  rule  as  to  "  looking  and  listening"  does  not  ^1^^" 
apply  to  a  case  like  this ;  that  a  passenger,  crossing 
a  track  at  a  station  to  leave  or  get  on  his  train,  has  a  right  to 
assume  that  the  railway  corporation  will  so  regulate  its  trains 
■that  it  will  be  safe  for  nim  on  the  track  whicn  he  is  thus  in- 
■  vited  and  required  to  cross  in  order  to  leave  the  train,  or  to 
secure  his  passage.  And  numerous  cases  are  cited  to  the  prop- 
osition that  the  highway  crossing  rule  has  no  application  to 
a  case  where,  by  the  arrangement  of  the  corporation,  it  is 
made  necessary  for  passengers  to  cross  the  track  in  going  to 
or  from  the  depot  to  the  cars.  Properly  applied,  there  is  no 
doubt  as  to  the  correctness  of  this  proposition ;  but  we  think 
it  will  be  found,  in  every  case  where  this  rule  has  been  ap- 
plied,  the  cars  were  standing  at  the  place  appointed  and  des- 
ignated by  the  corporation  Tor  the  exit  or  entrance  of  passen- 
fers.  Such  are  the  cases  of  Terry  v.  Jewett,  78  N.  Y.  340 ; 
irassell  V.  New  York  C.  &  H.  R.  I<.  Co.,  84  N,  Y.  241,  3  Am. 
&  Eng,  R.  R.  Cas.  380 ;  and  Klein  v.  Jewett,  26  N.  J.  Eq.  474. 
But  here  the  situation  was  altogether  different,  and  conse- 
quently the  rights  and  duties  of  the  parties  were  also  differ- 
ent. In  the  first  place,  plaintiff  was  not  a  passenger  for  this 
station.  Where  a  passenger  enters  a  railway  train,  and  pays 
the  regular  fare  to  be  transported  from  one  station  to  another, 
his  contract  does  not  obligate  the  corporation  to 
furnish  him  with  safe  egress  or  ingress  at  any  in-  i>«t7orco«- 
termediate  station.  In  the  next  place,  this  side  J^''**^j 
track  was  not  the  designated  or  appointed  place  for  ^m^  " 
the  egress  or  ingress  of  passengers.  The  place  for 
that  was  at  the  platform  on  the  main  track.  That  was  the. 
place  where  it  aid  such  work.  It  was  run  in  upon  the  side 
track  solely  for  the  purpose  of  letting  another  train  pass. 
Under  such  circumstances,  as  has  been  well  said  in  one  case, 
the  duty  and  safety  of  passengers  both  concur  in  saying  to 
those  not  destined  for  that  station  that  they  remain  in  the 
cars.  That  is  the  place  of  safety.  The  uncertainty  as  to 
when  the  other  train  may  pass,  and  as  to  its  rate  of  speed,  and 
the  danger  of  crossing  the  track  under  such  circumstances, 
are  all  suggestive  of  risk,  and  of  the  necessity  of  great  care 
and  caution.  But  if  a  passenger,  under  such  circumstances, 
with  the  permission  of  the  corporation,  or  without  objection 
on  its  part,  leaves  the  cars,  he  does  no.  illegal  act.  He  has 
undoubtedly  the  right  to  re-enter  and  resume  his  journey  ; 
but  for  the  time  bemg  he  surrenders  his  place  as  a  passenger, 
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and  takes  upon  himself  the  responsibility  of  his  own  move- 
ments. If  he  remains  near  at  hand,  when  his  train  is  about 
to  start,  the  agents  of  the  railway  should  give  reasonable  and 
seasonable  notice  for  him  to  return  to  the  car :  but,  if  he  goes 
out  of  sight  or  hearing,  he  takes  his  chances  of  being  left. 
The  company  is  not  bound  to  wait  for  him,  or  send  after  him. 
And  while,  if  a  railway  corporation  permits  such  a  practice, 
it  is  bound  to  use  reasonable  diligence  not  to  expose  passen- 
gers to  any  unnecessary  dangers  while  leaving  or  re-entering 
the  train  on  the  side  track,  yet  it  is  not  bound  to  so  regulate 
its  business  as  to  make  a  side  track  as  safe  or  convenient  a 
place  of  ingress  or  egress  as  the  station  platform.  The  side 
track  is  not  made  for  any  such  purpose.  The  passenger  is 
using  it  for  the  purpose  solely  of  his  own  convenience  or 
pleasure,  and  he  must  assume  the  risks  necessarily  incident 
to  such  a  practice,  and  is  bound  to  use  a  degree  of  care  corre- 
spondi'ng  to  the  increased  risks.  The  company  gives  him  no 
assurance  that,  while  crossing  or  recrossing  the  track,  no  other 
train  will  pass.  On  the  contrary,  the  very  purpose  for  which 
the  train  is  put  upon  the  side  track,  as  well  as  all  experiencCr 

negatives  any  such  presumption.  If  a  passenger 
J*^***  ••■■  win  leave  his  train  under  these  circumstances,  when 
ut      »!"■'•  hg  attempts  to  cross  the  track  for  the  purpose  of 

re-entering  it  he  is  bound  to  exercise  reasonable 
care  and  caution  to  avoid  injury  from  passing  trains.  This 
was  just  the  situation  of  the  plaintiff.  He  had  left  his  train 
for  purposes  of  his  own.  He  knew  that  it  was  run  in  upon 
the  side  track  for  the  express  purpose  of  letting  the  other  train 
pass.  Common  experience  ^ould  have  taught  him  that  the 
usual  practice  is,  when  a  train  is  delayed  for  the  passing  of 
another  train,  for  the  former  to  "  pull  out "  as  the  other  "  pulls 
in."  So  far  from  the  conductor's  call  of  "  All  aboard .'"  being 
an  assurance  to  him  that  no  other  train  was  approaching,  it 
amounted,  under  the  circumstances,  almost,  to  an  express 
warning  that  the  delayed  train  was  approaching.  No  call  of 
"  All  aboard  !"  from  the  conductor  could  justify  him  in  reck- 
lessly obeying,  at  the  risk  of  his  life.  He  was  not  confronted 
with  the  dilemma  of  choosing  immediately  between  two  dan- 

f;ers.  It  was,  at  most,  a  question  of  inconvenience  in  being 
eft,  and  having  to  take  a  later  train,  which  was  no  excuse  for 
doing  a  positively  dangerous  act.  The  fact  that  he  heard  no 
signals  was  no  excuse  for  not  looking.  He  had  ample  op- 
portunity to  look.  To  do  so  would  not  have  appreciably 
delayed  nis  progress.  He  had  but  to  turn  his  head  to  have 
seen  the  train.  Indeed,  so  close  to  him  was  it  when  he  jumped 
that  it  is  hardly  possible  to  conceive  how  any  person  in  pos- 
session of  his  senses  could  have  helped  both  seeing  and  hear- 
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ing  it,  even  without  looking  around.  It  is  evident,Jrom  the 
general  tone  of  the  testimony  of  the  by-standers  who  saw  him, 
that  his  conduct  impressed  them  as  unaccountably  reckless. 
His  acts  cannot  be  accounted  for  upon  any  other  theory  ex- 
cept that  he  had  become  so  excited  as  to  have  ceased  to  be  in 
fuU  possession  of  his  senses,  and  so  utterly  oblivious  to  what 
was  going  on  around  him  that  he  rushed  recklessly  into  a  dan- 
ger patent  to  everybody  else.  This  was  no  crime,  or  anything 
that  should  deprive  him  of  sympathy  on  account  of  his  mis- 
fortune ;  but  it  was  such  gross  negligence  as,  in  our  opinion, 
to  prevent  a  recovery  in  this  action.     Order  reversed. 

Puwngar  Laaving  Train  at  Intarmediato  Station  and  Run  Ovor  by  Frel^t 
Trtin. — After  the  train  upon  which  plaintiff's  testator  was  a  passenger  had 
stopped  at  a  station,  testator  alighted  and  attemftted  to  cross  one  of  de- 
fendant's tracks  at  such  station  intending  to  return  to  the  train  and  resume 
his  journey.  When  he  had  reached  a  point  about  ten  feet  from  the  passen- 
ger train  he  was  struck  by  the  engine  of  a  freight  train  which  was  backing 
down  at  a  speed  forbidden  by  the  rules  of  the  defendant  comfKiny.  It  did 
not  appear  for  what  purpose  the  deceased  had  left  the  train,  but  it  was  said 
that  he  sometimes  got  aS  and  communicated  with  relatives  orfriends  who 
hved  next  the  station  yard.  The  whole  transaction  occurred  in  front  of 
the  station  house  andwithin  the  station  yard  on  ground  upon  which  passen- 

fers  were  accustomed  to  pass  and  repass  in  going  and  coming  to  the  trains. 
'he  time  the  injury  occurred  the  engineer  of  the  passenger  train  was  ex- 
hausting its  steam  and  making  a  laud  noise.  //eM,  that,  under  the  cir- 
cumstances the  plaintiff  was  entitled  to  recover.  Parsons  -v.  New  York 
■Cent.  &  H.  R.  R.  Co.,  New  York  Court  of  Appeals.  April  16,  1889. 

Sama — Contributory  Neglig«noe~ — In  the  case  of  Parsons  v.  New  York 
-Cent.  &.  H.  R.  R.  Co.,  decided  by  the  Court  of  Appeals  of  New  York. 
April  16, 1889.  it  appeared  that  after  the  train  upon  which  plaintiff's  testa* 
■tor  was  a  passenger  had  stopped  at  a  station,  testator  alighted  and  at- 
tempted to  cross  one  of  defendant's  tracks  in  the  station  yard.  While  at- 
tempting to  cross  the  steam  escaping  from  the  engine  of  the  train  from 
^rhich  he  had  alighted  made  such  a  noise  that  he  could  not  hear  an  &p- 

Eroaching  freight  train  and  he  was  run  over  and  killed.  For  a  few  moments 
efore  he  turned  to  cross  the  track  testator  had  walked  towards  the  ap* 
preaching  train,  but  owing  to  various  obstructions  he  was  unable  to  see 
tt.  The  probabilities  were,  that  had  he  looked  at  the  instant  he  had  stepped 
n  the  track  he  could  have  seen  the  train,    //eld,  that  the  ti      ' 


guilty  of  contributory  negligence.  Chief  Justice  Ruger  said ;  "A  more 
difficult  question  arises  over  the  allegation  of  contributory  negligence  on 
the  part  of  the  deceased.  We  do  not  think  that  a  passenger  on  a  railroad 
train  loses  his  character  as  such  by  alighting  from  the  cars  at  a  regular 
station  from  motives  of  either  business  or  curiosity,  although  he  has  not 
yet  arrived  at  the  terminus  of  his  journey.  It  cannot  properly  be  said,  we  , 
think,  if  a  passenger  leaves  a  train  for  the  purpose  of  obtaining  refresh- 
ments at  a  regular  station,  or  transacting  business  during  its  stay  there, 
but  intending  to  return  and  continue  his  passage,  ceases  to  be  a  passenger, 
or  loses  the  right  of  being  protected  by  the  regulations  which  the  company 
have  provided  for  the  safety  of  persons  travelling  on  its  cars,  and  using 
its  station  grounds.  He  may  not  stand  upon  the  tracks,  or  go  thereon 
vithout  using  the  care  and  caution  required  of  prudent  persons  under  the 
s  of  the  case ;  but  if  a  person  under  such  circumstances  is  in- 
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{urcd  bylhj  omission  of  the  servants  of  the  company  toobevrulesadopted 
or  the  proteaion  of  persons  in  that  situation,  we  think  it  becomes  liable 
for  injuries  thus  received.  The  rule  which  prescribes  it  to  be  the  duty  ot 
persons  to  exercise  care  and  caution  in  going  upon  railroad  tracks,  and  to 
use  their  senses  of  seeing  and  hearing  for  the  purpose  of  discovering  and 
avoiding  dangers,  is  one  frequently  round  in  reported  cases,  and,  as  a  gen- 
eral  rule,  is  salutary  and  jusL  But  the  duty  of  active  viligance  roust  be 
adopted  to  the  circumstances  of  the  case,  and  if  the  offending  company 
has  by  its  own  conduct  and  by  its  published  regulations  led  the  public  to 
believe  that  trains  would  not  be  run  on  its  tracks  at  specified  tiroes  and 
places,  persons  having  occasion  to  cross  them  have  the  right  to  rely  upon 
the  assurance  of  the  company,  and  are  not  necessarily  guilty  of  negligence 
when  injured  by  prohibited  trains  while  doing  so.  The  deceased  was 
justified  in  supposing  that  no  rapidly  moving  train  would  come  into  the 
station  while  he  remained  in  the  yard,  and  was  engaeied  in  communicating 
with  his  friends  on  the  west  side.  I^e  had  frequently  done  so  before,  ana 
had  been  lulled  into  a  sense  of  security  by  the  immunity  which  he  had  be- 
fore enjoyed,  and  the  reliance  which  he  placed  upon  the  care  exacted  of 
its  servants  bv  the  railroad  company.  It  is  quite  doubtful  whether  Jie  was 
able  to  see  the  freight  train  until  he  approached  near  the  place  where 
be  started  to  cross  the  westerly  track,  as  it  was  presumptively  approaching 
at  the  rate  of  at  least  40  feet  per  second,  and  the  jury  were  justified  from 
the  evidence  in  finding  that  he  had  looked  in  the  direction  in  which  he 
was  walking,  and  did  not  see  the  train.  That  he  did  not  hear  it  is  quite 
conceivable,  as  the  exhaust  steam  of  the  passenger  engine  made  consider- 
able noise,  and  the  witnesses  generally  agree  that  no  one  saw  or  heard  the 
freight  engine  untill  it  got  upon  the  bridge,  and,  after  that,  it  passed  the 
station  in  an  instant  of  time.  Having  once  looked,  and  seeing  no  train,  he 
had  a  right  to  assume  that  none  would  be  coming  at  such  a  rate  of  speed 
as  would  preclude  him  from  crossing  a  single  track.  It  is  probably  true 
that  if  he  had  looked  both  ways  at  the  moment  of  stepping  upon  the  track 
he  could  have  seen  the  approaching  train,  but  that  mignt  be  said  of  almost 
every  accident  of  a  similiar  character,  and  is  a  degree  of  vigilance  seldom 
adopted  by  any  one,  and  would  require  the  impossible  feat  of  looking  in 
opposite  directions  at  the  same  time,  or  anticipating  the  point  from  which  ' 
he  was  to  be  assailed.  The  law  does  not  require  this;  neither  is  there  any 
rule  which  will  defeat  a  recovery  in  cases  of  this  kind  merely  because  it  was 
ossible  for  an  injured  person  to  discover  an  approaching  train.  The 
iw  does  not  forbid  persons  from  crossing  railroad  tracks,  or  impose  upon 
them  exclusive  responsibility  for  damages  incurred  in  making  such  an  at- 
tempt. The  question  is  whether  the  injured  party.underall  of  the  circum- 
stances of  the  case,  exercised  that  degree  of  care  and  caution  which  pru- 
dent persons  of  ordinary  intelligence  usually  exercise  under  like  circum- 
stances. This  rule  must  in  all  cases,  except  those  marked  by  gross  and 
inexcusable  negligence,  render  the  question  involved  one  of  fact  for  the 
jury.  We  think  the  jury  could  properly  find  that  the  deceased  did, "under 
the  circumstances  of  this  case,  exercise  such  care  and  caution  and  exempted 
him  from  the  imputation  of  negligence.  Terry  v.  Jewett,  78  N.  Y.  338  ; 
Brassell  v.  Railroad  Co.,  84  N.  Y.  241 :  Archer  -v.  Railroad  Co.,  106  N.  Y. 
589" 

Pattcngar*  at  Stations  Run  Over  by  Puiinc  Trains. — See  Jones  v.  Grand 
Trunk  R.  Co., /w^ 


lav 


ty  Google 


PASSENGER — STATION  PLATFORM. 


Missouri  Pacihc  R.  Co, 


{Kansas  Supreme  Cmrt,  May,  lo,  1S89,) 

PWMngftr  Walking  ofF  Station  Platform— Contributory  Negllence.— Th« 
plajntifi  a  woman  about  52  years  of  age,  arrived  at  the  railway  company's 
station-house  in  the  city  of  Beloit  before  dark  on  May  6,  1886,  intending 
to  become  a  passenger  on  the  defendant's  westward  bound  train,  and  pur- 
chased a  ticket  for  Uiat  purpose.  The  station  platform  was  about  three 
feet  high  from  the  ground  and  there  were  steps  at  the  west  end,  which 
she  passed  over  in  going  from  the  ground  to  the  platform.  She  remained 
at  the  station  waiting  for  her  train  to  arrive  until  after  dark.  The  train 
was  delayed,  and  it  was  not  known  when  it  would  arrive.  There  were  no 
water-closets  or  other  like  conveniences  in  or  about  the  station-house,  and 
it  became  necessary  for  her  to  retire  from  the  station-house,  and  from  the 
platform.  There  was  a  public  street  at  the  west  end  of  the  platform. 
and  she  passed  towards  the  east  end.  It  was  dark,  and  there  were  no  arti- 
ficial lights  upon  the  platform  or  outside  of  the  station-house,  but  there 
was  sufficient  natural  light  to  enable  her  tosee  the  platform,  and  to  seethe 
ground.  When  she  amved  at  the  east  end  of  the  platform  she  saw  the 
edge  of  the  platform  and  saw  the  ground,  and,  believing  that  they  were 
upon  the  same  level,  she  attempted  to  step  from  the  platform  to  the  ground, 
but,  the  ground  being  about  three  feet  below,  she  lost  her  balance,  and  fell 
to  the  ground,  causing^the  inquries  for  which  she  sued  the  railway  com- 
pany in  this  action.  The  case  was  tried  before  the  court  and  a  jury,  and 
the  jury  rendered  a  verdict  in  favor  of  the  plaintiff,  and  against  the  de- 
fendant, for  damages.  Held,  that  the  questions  as  to  whether  the  defend- 
ant was  guilty  of  n^ligence,  and  whether  the  plaintiff  was  guiltv  of  coa- 
tribatory  negligence,  were  proper  questions  for  the  jury,  and  their  verdict 
upon  these  questions  is  conclusive. 

Same — Evld«nc«  of  Other  Accldentti — On  the  trial  of  the  case  the  court 
permitted  the  plaintiff  to  introduce  evidence  tending  to  show  that  other 
persons  had  also  fallen  from  the  same  portion  of  the  platform  where  the 
plaintiff  fell,  and  under  circumstances  of  a  similiar  character.  Held,  not 
error. 

Appeal  to  Osborne  County  District  Court, 
Waggener,  Martin  &  Orr  for  plaintifl  in  error. 
Walrond,  MUckell  &  Heren  and  Ellis  &■  Ellis  for  defendant 
in  error. 

Valentine,  J. — This  was  an  action  brought  in  the  district 
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court  of  Osborne  county  by  Nancy  J.  Neiswanger  against 
the  Missouri  Pacific  Railway  Company  to  recover 
■  for  personal  injuries  alleged  to  have  oeen  caused 
through  the  negligence  of  the  defendant  at  the  city  of  Beloit, 
Kan.  ■  The  case  was  tried  before  the  court  and  a  jury,  and 
the  jury  rendered  a  general  verdict  in  favor  of  the  plaintiff, 
and  against  the  defendant,  and  assessed  her  damages  at  S5,2oa 
The  jury  also  made  numerous  special  findings  upon  interroga- 
tories submitted  to  them  by  the  court  at  the  request  of  the 
defendant.  Judgment  was  rendered  in  favor  of  me  plaintiff 
and  against  the  defendant  for  $5,200,  and  the  defendant,  as 
plaintiff  in  error,  brings  the  case  to  this  court  and  asks  for  a 
reversal  of  such  judgment. 

The  facts  of  this  case  appear  to  be  substantially  as  follows : 
On  May  6,  1886,  and  at  about  5  o'clock  P.  M.,  the  plaintiff, 
^^  who  resided  at  Osborne,  and  who  was  on  her  way 

home,  arrived  by  way  of  the  Solomon  Branch  of 
the  Union  Pacific  Railway  at  the  city  of  Beloit.  She  imme- 
diately went  to  the  depot  or  station  of  the  defendant  at  that 
place.  This  depot  or  station  is  situated  on  the  south  side  of 
the  railroad  tracks,  which  at  that  place  run  east  and  west. 
The  station-house  is  a  frame  building,  and  has  a  platform  all 
around  it  from  10  to  14  feel  wide.  This  platform  is  about  3 
feet  high  from  the  ground.  At  the  west  end  thereof,  and 
near  the  northwest  comer,  there  are  steps,  4  or  5  in  number, 
and  from  6  to  8  feet  in  length,  to  enable  persons  to  pass  from 
the  ground  to  the  platform,  and  from  the  platform  to  the 
ground.  At  the  east  end  of  the  platform  there  is  an  inclined 
place  of  gradual  descent  from  6  to  10  feet  wide,  extending 
eastwardly  about  50  feet,  intended  among  other  things,  for 
the  same  purpose  as  the  steps  at  the  west  end.  The  ladies' 
waiting-room  is  near  the  middle  of  the  building,  with  a  door 
on  the  north  side,  opening  from  the  north  platform.  When 
the  plaintiff  arrived  at  the  depot  she  inquired  of  the  com- 
pany's  agent  when  the  next  train  going  west  to  Osborne 
would  leave,  and  he  told  her  it  would  leave  at  9:20  P.  M. 
Shortly  afterwards  her  husband  arrived  from  the  west  to 
meet  her,  and  to  return  home  to  Osborne  with  her.  He 
purchased  tickets  for  himself  and  her  to  Osborne,  and  they 
checked  their  baggage  to  that  place.  They  then  left  the  de- 
pot and  took  a  walk  through  the  city,  returning  to  the  depot 
"about  dusk,"  where  they  remained  waiting  for  the  train. 
The  plaintiff  at  each  time  in  going  to  and  from  the  station 
passed  over  the  steps  at  the  northwest  comer  of  the  station 
platform.  The  train  on  which  the  plaintiff  expected  to  travel 
in  going  from  Beloit  to  Osborne  did  not  arrive  at  9:20,  and  it 
would  seem  that  no  one  knew  when  it  would  arrive ;  so  that 
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the  plaintiff,  with  several  other  passengers,  continued  to  re- 
main at  the  station,  waiting  patiently  for  the  train  to  come. 
At  about  1 1  o'clock  that  night  it  became  necessary  for  the 
plaintiff  to  retire,  and,  as  there  were  no  water-closets  or  other 
accommodations  of  that  kind  in  or  about  the  depot  building, 
it  became  necessary  for  her  to  leave  the  building,  which  she 
did.  Two  other  ladies  accompanied  her,  one  with  whom  she 
was  slightly  acquainted,  but  who  had  no  more  knowledge  of 
.  the  depot  and  its  surroundings  than  the  plaintiff  had,  and  the 
plaintiff  virtually  had  none.  The  other  woman  was  an  entire 
stranger  to  the  plaintiff,  but  she  had  some  slight  knowledge 
of  the  place  ;  but  the  plaintiff  at  the  time  did  not  know  it.  No 
inquiry  was  made  of  any  agent  of  the  railway  company,  nor 
was  any  such  agent  present  or  in  sight,  and  the  ticlcet  office 
was  closed.  The  women  passed  out  of  the  door  of  the  ladies' 
waiting-room  onto  the  north  platform,  the  plaintiff  being  in  the 
lead.  At  the  west  end  of  the  platform  and  of  the  depot  build- 
ing was  a  public  street.  Hence  they  passed  eastward!)',  to 
the  east  end  of  the  platform.  There  were  no  artificial  lights 
at  this  place,  and,  indeed,  none  outside  of  the  depot  building, 
and  none  in  the  building,  except  some  dim  lights.  There  was 
just  enough  natural  light,  however,  outside  of  the  building, 
to  enable  the  plaintiff  to  see  the  platform,  and  to  see  the 
ground,  and  she  could  distinguish  the  one  from  the  other. 
When  she  arrived  at  the  platform  at  the  east  end  of  the  build- 
ing, she  walked  a  few  steps  southwardly,  and  then  again  east- 
wardly.  She  saw  the  east  edge  of  the  platform,  and  the 
ground  east  of  the  same,  and,  believing  that  they  were  upon 
a  level,  stepped  from  the  platform,  intending  to  place  her  ioot 
upon  the  ground,  but,  the  ground  being  three  feet  below,  she 
lost  her  balance,  and  fell  to  the  ground,  causing  the  injuries 
of  which  she  now  complains.  The  two  ladies  were  still  with 
her,  and  just  behind  her  when  she  fell.  This  fall  occurred 
about  five  feet  south  of  the  inclined  plane  above  mentioned, 
The  plaintiff  had  never  before  been  at  this  part  of  the  plat- 
form. She  was  picked  up  and  carried  into  the  depot  build- 
ing, where  she  remained  until  the  train  arrived,  which  was 
shortly  after  12  o'clock  that  night.  She  was  then  placed  upon 
the  west-bound  train,  and  taCen  to  her  home  in  Osborne. 
She  was  then  between  52  and  53  years  old.  Afterwards,  and 
on  August  9,  1 886,  she  brought  this  action  to  recover  damages 
for  the  injuries  which  she  received  by  falling  from  the  depot 
platform  as  aforesaid. 

It  is  claimed  by  the  plaintiff  in  error,  defendant  below,  that 
no  cause  of  action  was  alleged  or  proved  by  the  plaintiff  be- 
low  in  this  case.  Now,  if  the  facts  as  above  stated  constitute 
A  cause  of  action,  then  we  think  a  cause  of  action  was  both 
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alleged  and  proved.     The  petition  of  the  plaintiff  below  is 

in  some  particulars  defective  in  not  stating  the  facts- 
T'lrt'w  constituting  her  cause  of  action  in  greater  detail 
2^,^""  and  with  a  more  minute  and  circumstantial  partic- 
Mittrti  ularity,  but  the  petition  was  not  properly  objected 

toor  attacked  for  this  reason.  No  motion  was  made 
to  require  the  petition  to  be  made  more  elaborate  or  more 
definite  and  certain,  or  to  require  that  any  of  its  allegations- 
should  be  made  more  specific  or  explicit,  nor  was  it  attacked 
by  any  written  motion  or  objection,  nor  even  by  a  demurrer. 
Under  the  circumstances,  we  think  the  petition  was  and  is 
sufBcient,  provided  the  facts  of  the  case  as  therein  stated,  and 
as  developed  by  the  evidence,  are  themselves  sufficient  to 
constitute  a  cause  of  action.  Among  the  several  allegations- 
contained  in  the  petition  are  the  following :  The  plaintiff 
went  to  the  defendant's  depot  as  a  passenger,  and  purchased 
a  ticket.  The  platform  at  that  place  was  three  feet  high.  It 
was  in  the  night,  and  dark,  when  the  injuries  occurred.  No 
sofficient  lights  nor  any  information  were  furnished.  The 
ticket-office  was  closed,  and  no  agent  of  the  defendant  was- 
present  from  whom  any  information  could  be  obtained  ;  and 
the  defendant  was  negligent,  in  not  providing  "suitable  ac- 
commodations for  passengers  and  others  entitled  thereto." 
The  petition  in  fact  alleged  that  the  darkness  was  greater 
than  the  evidence  showed  it  to  be.  The  petition  also  alleged 
negligence  generally  on  the  part  of  the  defendant,  and  that 
the  pTaintifi  was  without  fault.     The  only  question,  then,  is- 

whether  the  facts  as  alleged  and  proved,  and  as 
K«gUcNi<i«  above  stated,  constitute  a  cause  of  action.  The 
tT'**!^*"  pl^ntiff  in  error,  defendant  below,  claims  they  do- 
iMuvqBH-  "0*f  3"*^  *hiS  for  the  reason  that  they  do  not  show 
thai  itar jari.  any  negligence  on  the  part  of  the  defendant  below, 

and  do  show  culpable  contributory  negligence  on 
the  part  of  the  plaintiff  below.  We  think  the  plaintiff  in  error 
is  mistaken.  In  our  opinion,  the  defendant  below  was  unques- 
tionably guilty  of  culpable  negligence,  and  we  cannot  say 
that  the  plaintiff  below  was  guilty  of  any  culpable  contribu- 
tory negligence,  and  the  jury  found  that  the  defendant  was- 
guilty  of  culpable  negligence,  and  that  the  plaintiff  was  not,, 
and  the  verdict  of  the  jury  upon  these  questions  is  conclusive. 
McKone  v.  Mich.  Cent.  R.  Co.,  51  Mich.  601,  13  Ain.  &  Eng. 
R.  Cas.  29;  Buenemann  v.  St.  Paul,  M.  &  M.  R.  Co.,  32  Minn. 
3gOii8  Am.  &Eng.  R.  Cas.  153, 155,  note,  and  cases  there  cited; 
Keefe  v.  Boston  &  A.  R.  Co.,  142  Mass.  251,  27  Am.  &  Eng.  R. 
Cas.  139;  Baltimore  &  O.  R.  Co.  v.  Rose,  65  Md.  485,  27  Am. 
&  Eng.  R,  Cas.  125,  130,  note, and  cases  there  cited;  Alabama 
G.  S.  R.  Co.  V.  Arnold,  84  Ala.  159,  30  Am.  &  Eng.  R.  Cas. 
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54^  SSSi  note,  and  cases  there  cited  ;  Moses  v.  Louisville,  N. 
O.,  etc.,  R.  Co.,  3g  La.  Ann.  640,  36  Am.  &  Eng.  R.  Cas.  556 ; 
Bennett  v.  Louisville  &  N.  R.  Co.,  102  U.  S.  577,  i  Am.  &  Eng. 
R.  Cas.  71 ;  Stewart  v.  L  G.  N.  R.  Co.,  53  Tex.  289,  2  Am.  & 
Eng.  R.  Cas.  497 ;  Cross  v.  Lake  Shore  &  M.  S.  R.  Co.  (Mich.), 
37  N.  W.  Rep.  361 ;  St.  L^uis,  L  M.  &  S.  R.  Co.  v.  Fairbaim, 
48  Ark.  491,  30  Am.  &  Eng.  R.  Cas.  166;  Patten  v.  Chicago, 
&  N.  W.  R,  Co.,  32  Wis.  524;  Beard  v.  Conn.  *  Pass.  R.Tl. 
Co.  48  Vt.  loi ;  Baltimore  &  O.  R,  Co.  v.  State,  60  Md.  449, 
12  Am.  &  Eng.  R.  Cas.  149;  BuSett  v.  Troy  &  B.  R.  Co.,  40 
N.  Y.  168 ;  McDonald  v.  Chicago  &  N.  W.  R.  Co.,  26  Iowa, 
124;  Martin  v.  Great  Northern  R.  Co.,  16  C.  B.  179;  Birkett 
*.  Whitehaven  Junction  R.  Co.,  4  Hurl.  &  N.  729. 
.     For  a  railway  company  to  construct  a  platform  around  its 
station-house  tnree  feet  high  from  the  ground,  inviting  pas- 
sengers and  others  to  enter  upon  its  premises,  many 
of  whom  are  strangers  to  that  locality,  and  then  to  J''sii««»*«  ■• 
keep  them  waiting  at  that  place  for  a  delayed  train  j^ttbr^ 
from  9  o'clock  at  night  until  after  midnight,  with- 
out water-closets  or  other  such  necessary  accommodations^ 
without  lights  for  the  platform,  or  any  lights  except  some  din» 
lights  within  the  station-house,  without  guards  or  railing  for 
the  platform,  and  without  information  concerning  the  char- 
acter of  the  premises,  is  certainly  culpable  negligence  as  to- 
wards passengers  who  are  not  acquainted  with  the  premises, 
and  who  are  there  waiting  for  such  delayed  train  to  arrive  to 
carry  them  to  their  destination,  and  who  in  the  meantime  find 
it  necessary  to  retire  from  the  station-house,  and  from  the 
platform.      But  the  defendant  urges  most  strenuously  that 
the  plaintiff  was  guilty  of  culpable  contributory 
negligence,  and  it  cites  various  authorities,  the  "*''^'* 
most  favorable  of  which  to  its  side  of  the  question  ^L,^!^ 
are  the  following :  Reed  v.  Richmond  &  A.  R.  Co., 

84  Va. ,  4  S.  E.  Rep.  587  ;  Forsyth  v,  Boston  &  A.  R.  Co.,. 

103  Mass.  510.  But  upon  reason  and  the  great  weight  of  au- 
thority we  think  the  plaintiff  was  not  guilty  of  any  culpalJle 
contributnry  negligence.  See  the  numerous  cases  above 
cited.  Surely,  as  a  question  of  law,  we  cannot  declare  that  she 
was  guilty  of  any  such  negligence,  and  the  jury  declared  as  a 
matter  of^fact  that  she  was  not.  What  more  should  she  have 
done  than  she  did?  Should  she  have  created  a  sensation  by 
hunting  for  the  secluded  and  possibly  sleeping  agent  of  the 
railway  company  to  obtain  a  light  or  to  procure  information, 
or  when  she  arrived  at  the  edge  of  the  platform  should  she 
have  got  down  upon  her  knees,  and  felt  with  her  hands,  to 
ascertain  whether  the  platform  and  the  ground  were  upon 
the  same  level  or  not?    The  jury  did  not  think  that  she  was 
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required  to  do  these  things,  and  their  verdict  is  final.  It  Is 
claimed,  however,  that  she  ought  to  have  known  that  the  plat- 
form was  elevated  very  much  above  the  level  of  the  groun<^  for 
the  reason  that  when  she  first  arrived  at  the  station  it  was  still 
daylight.  It  appears  that  prior  to  the  accident  she  went  to  and 
from  the  platform,  but  only  to  and  from  the  west  end,  and  it  does 
not  appear  that  she  ever  saw  or  was  ever  at  the  east  end  until  the 
very  moment  when  the  accident  occurred ;  and  it  would  seem 
that  with  her  slight  knowledge  of  the  platform  she  should  not 
be  required  always  and  necessarily  at  her  peril  to  retain  in 
her  actual  consciousness  the  exact  condition  of  the  entire  plat- 
form  ;  nor  should  she  be  so  required,  even  if  at  some  time 
prior  to  the  accident,  she  did  have  full  and  actual  knowledge 
of  the  platform  and  its  condition.  At  the  time  of  the  acci- 
dent she  saw  the  platform,  and  saw  the  ground,  and  believed 
,  that  they  were  upon  the  same  level,  and  trusting  to  her  sense, 
and  her  to  supposed  perceptions,  she  stepped  from  the  platform 
and  fell ;  and  tne  jury  found  that  in  doing  so  she  was  not  guilty 
of  any  culpable  contributory  negligence,  and  their  findings 
upon  this  subject  must  now  be  considered  as  conclusive.  See 
the  authorities  above  cited. 

The  plaintiff  in  error,  defendant  below,  further  claims  that 
the  court  below  erred  in  permitting  testimony  of  two  wit- 
nesses to  be  introduced  showing  that  two  other 
Cilduinar  persons,  a  man  and  a  woman,  had  also  fallen  from 
■a»M.  "^^  same  portion  of  the  platform  under  circum- 

stances of  a  similar  character.  Such  evidence  was 
competent.  City  of  Topeka  v.  Sherwood,  39  Kan.  606,  and 
cases  there  cited ;  Morse  v.  Minneapolis  &  St,  Louis  R.  Co., 
30  Minn.  466,  471,  472,  and  cases  there  cited,  11  Am.  &  Eng. 
R.  Cas.  168,  172,  173,  and  cases  there  cited.  Such  evidence 
tended  to  show  that  the  place  was  unsafe  and  dangerous. 
District  of  Columbia  v.  Armes,  107  U.  S,  519,  524,  526,  and 
cases  there  cited. 

There  is  a  further  objection  urged  against  the  testimony 
■of  one  of  such  witnesses,  to  wit,  Lydia  S.  Walrath.  Her  tes- 
-^.  timony  was  embraced  in  a  deposition,  and  the  ob- 

"*™  "■•  jection  now  urged  against  the  deposition  is  that  it 
was  taken  in  the  same  city  in  which  the  trial  was  had,  and  only 
one  day  before  the  trial,  and  that  no  showing  was  made  that 
the  oral  testimony  of  the  witness  could  not  be  procured.  No 
such  objection  as  this  was  made  in  the  court  below,  and  prob- 
ably the  court  below  never  considered  or  thought  of  any  such 
objection.  The  only  objection  urged  in  the  court  below  against 
the  deposition  as  a  whole  was  as  follows :  "  Objection  taken  by 
defen^nt  to  the  entire  deposition,  on  the  grounds  that  same 
is  incompetent,  irrelevant,  and  immaterial,  and  not  within  the 
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issues  in  this  case,  and  on  the  further  ground  that  the  same  is 
hearsay  tn  its  character,  aiid  that  no  foundation  has  been  laid 
for  the  evidence ;  also  that  it  is  too  remote ;  also  upon  the 

f round  that  it  does  not  appear  from  said  deposition  that  the  said 
efendant,  or  any  of  its  agents,  servants,  or  employes,  had  any 
notice  or  knowledge  of  tne  circumstances  set  forth  in  said  de- 
position. Objection  to  the  introduction  of  the  deposition  as- 
a  whole  overruled,  to  which  ruling  of  the  court  the  defendant 
excepts."  If  the  objection  which  is  now  urged  had  been  urged 
in  the  court  below,  it  would  have  been  error  for  the  court  be- 
low to  have  permitted  any  part  of  the  deposition  to  be  intro- 
duced in  evidence ;  but  no  such  objection  having  been  urged 
in  the  court  below,  nor  fairly  covered  by  the  objection  that 
was  urged,  we  cannot  say  that  the  court  below  committed 
any  error  inpermitting  a  part  of  the  deposition  to  be  read  in. 
evidence.  The  grounds  for  the  objection  interposed  in  the 
court  below  are  substantially  the  same  as  the  defendant  gen- 
erally interposed  where  it  objected  to  the  testimony  of  wit- 
nesses, and  the  objection  urged  in  the  court  below  was  evi- 
dently intended  to  apply  only  to  the  evidence  as  evidence 
embodied  in  the  deposition,  and  not  to  the  fact  that  the  de- 
position was  not  filed  in  time,  or  that  no  showing  was  made 
that  the  oral  testimony  of  the  witness  could  not  be  procured. 
The  part  of  the  deposition  which  was  read  in  evidence  scarce- 
ly had  any  materiality  in  the  case.  The  facts  which  it  tended 
to  prove  were  amply  proved  by  other  testimony.  The  testi- 
mony read  from  the  deposition  was  to  the  effect  that  Mrs. 
Walrath  had  fallen  when  it  was  dark  from  the  same  place- 
from  which  the  plaintiff  fell,  and  it  was  introduced  for  the 
purpose  of  showing  that  such  place  was  unsafe  and  danger- 
ous, and,  taking  the  facts  and  circumstances  of  the  case  as- 
they  were  unquestionably  proved  by  the  other  evidence,  we 
would  think,  as  a  matter  of  law,  that  the  place  where  the 
plaintiff  fell  was,  under  the  circumstances,  unsafe  and  dan- 
gerous. Besides  the  other  evidence  also  proved  that  a  wo- 
man whose  name  was  not  known,  but  who  was  presumably 
Mrs.  Walrath,  fell  from  that  place.  But  upon  the  objection 
made  to  the  introduction  of  this  deposition  in  evidence  in  the 
court  below  we  do  not  think  that  Hie  court  below  erred  in 
permitting  a  part  of  the  deposition  to  be  introduced  in  evi- 
dence. We  do  not  think  that  it  is  necessary  to  discuss  any 
of  the  other  points  presented  by  counsel.  In  our  opinion  no 
material  error  was  committed  hy  the  court  below,  and  there- 
fore the  judgment  of  the  court  below  will  be  affirmed.  All 
the  justices  concurring. 

Admlulbiltty  of  Evfdenee  u  to  Other  AomldenU  to  OHfarant  Peraont  At 
Same  Plaoo.— The  cases  are  not  at  all  in  accord  upoa  this  question.    By 
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many  of  them  it  is  held  that  such  evidence  is  evidence  as  to  collateral  facts 
incapablt^  of  offering  aity  reasonable  presumptioa  or  inference  as  to  the 
principal  matter  or  fact  in  dispute,  and  should  be  excluded  because  it  tends 
to  draw  away  the  minds  o(  the  jurors  from  the  point  in  issue,  and  to  ex- 
cite predjudice  and  to  mislead  them ;  and  moreover  because  the  adveise 
party  having  no  notice  of  such  a  course  of  examination  is  not  presumably 
pre^redto  meet  it.  Phillips  w.  Town  of  Willow,  70  Wis.  6;  Bloorif.  Town 
of  Delafield,  69  Wis,  273;  Collins  v.  Dorchester,  6  Cush.  (Mass.).  396; 
Parker^'.  Publishing  Co..  69  Me.  173-  In  Cleveland,  etc,  R.  Co.  n.  Wynant, 
(Ind.)  35  Am.  &  Eng.  R.  Cas.  328,  where  the  plaintiff  sued  for  in  juries  sus- 
tained ^rou^h  his  horses  taking  fright  at  a  box-car  standing  partially  upon 
the  public  highway,  testimony  that  other  horses  had  taken  fright  at  the 
same  car  was  held  inadmissible.  In  Hudson  v.  Chicago,  etc..  R.  Co.,  59 
Iowa  ;8l,  8  Am.  &  Eng  R.  Cas.  464,  which  was  an  action  for  an  injury  to 
a  boise  by  reason  of  the  negligent  and  defective  construction  of  a  railroad 
crossing,  evidence  of  a  former  and  similiar  accident  which  happened  to 
another  at  the  same  place  was  held  not  competent.  In  Smith  v.  Centra! 
R.  &  B.  Co.,  (Ga.)  34  Am.  &  Eng.  R.  Cas.  546.  which  was  an  action  for  an 
injury  received  by  a  passenger  stepping  o^  a  wall  after  alighting  from  a 
train,  evidence  that  another  person  had  fallen  from  the  same  place  was 
held  improperly  admitted.  The  error  in  this  case  however  was  not  preju- 
dicial. In  Early  v.  Lake  Shore,  etc..  R.  Co.,  (Mich.)  30  Am.  &  Eng.  R.  Cas. 
163,  which  was  an  action  for  an  injury  received  by  falling  into  a  turntable, 
while  plaintiff  was  passing  along  a  street  on  a  dark  night,  it  was  held  that 
the  exclusion  of  evidence  of  other  and  previous  accidents  at  the  same  place 


.In  other  cases  such  evidence  has  been  held  to  be  admissible  on  the 
ground  that  where  it  becomes  necessary  to  affect  those  chained  with  the 
duty  of  keeping  highways,  bridges,  crossings,  or  other  structures  in  a  safe 
condition,  or  of  keeping  only  competent  persons  in  their  service,  with  no- 
tice of  defects  or  unfitness,  or.  where  the  question  is  as  to  the  safety  or 
availability  of  a  machine  or  contrivance  designed  for  a.particular  purpose 
or  for  practical  use,  such  evidence  shows  how  the  thing  served  or  put  to 
the  use  for  which  it  was  designed,  in  the  one  case,  or  that  occurrences  of  a 
character  to  make  the  defect  or  incompetency  notorious  had  taken  place, 
in  the  other.  Cook  v.  New  Durham,  (N.  H.)  zo  Am.  &  Eng.  Corp.  Cas. 
386;  Darling  v.  Westmoreland.  52  N.  H.  401  ;  13  Am,  Rep.  55 ;  Kent  v. 
Town  of  Lincoln,  32  Vt.  551  ;  Quinland  v.  City  of  Utica,  11  Hun,  (N.  Y.) 
217 ;  74  N.  V.  603  ;  House  v.  iletcalf,  27  Conn.  633  ;  City  of  Chicago  v. 
Powers,  42  III.  169;  Osborne  v.  City  of  Detroit,  (C.  C.)  18  Am.  &  Eng. 
Corp.  Cas.  330;  District  of  Columbia Tf.  Armes,  107  U.  S.  519;  City  of  DeT- 
"'  '  "    '  -  .  T    ,    —     ^-.      .,  \ugu5ia  J,   Hafers  61   Ga.  48  ;  34  A 

,    _  .,  ,     C..R.C0..  83N.  Y.  121,  3  Am.&  El 

R.  Cas.  398,  which  was  an  action  for  personal  injuries  caused  by  plaintifrs 
sleigh  striking  against  a  switch  laid  down  in  a  city  street,  it  was  held  not 
error  to  receive  evidence  that  there  had  been  other  accidents  at  the  same 
switch.  la  Morse  v.  Minneapolis  and  St.  L.  R.  Co.,  30  Minn.  46,  1 1  Am. 
&  Eng.  R.  Cas.  168,  which  was  an  action  by  an  engineer  employed  by  a 
railroad  company,  for  an  injury  caused  by  a  defective  track,  plaintiff  was 
permitted  to  show  that  other  engines  and  cars  had  missed  the  track  at  the 
same  point  bothbefore  and  after  the  accident  complained  of.  The  supreme 
court  held  that  this  was  proper  for  the  purpose  of  showing  the  defective 
charaaer  of  thetrack.  In  Louisville,  etc.,  R.  Co.  v.  Wright,  (Ind.)  33  Am, 
&  Eng,  R.  Cas.  370,  which  was  an  action  byabrakeman  tor  injuries  received 
by  being  struck  by  a  low  overhead  bridge,  it  was  held  not  erroneous  to 
permit  a  witness  to  state  that  prior  to  plaintiff's  injury,  three  persons  were 
there  injured  in  the  same  manner,  such  evidence  tending  to  show  notice 
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to  the  company  of  the  danger 

€tc  R.  Co.!'.  Newell,  104  Ind.  264,  23  Am.&  Eng.  R.  Cas.  4 

that  in  an  action  for  personal  injuries  caused  by  a  railroad  coacn  leaving 

the  track,  owing  to  the  breaking  of  a  rail,  the  tact  that  another  rail  broice 

at  the  same  spot  on  the  same  day  was  held  relevant  to  the  issue  that  the 

roadbed  was  m  improper  condition  at  that  place.    See  also  Pittsburg,  etc., 

R.  Co.  V.  Ruby.  38  Ind.  294. 

Contributory  N^FiKenc«  in  Falling  From  Station  Platfornii — See  Renneker 
V.  South  Carolina  R.  Co.,  18  Am,  &  Eng.  R,  Gas.  139  ;  Reedv.  Richmond, 
<tc.  R.  Co,  33  /*.  503  ;  Buenemann  i/.  St.  Paul,  etc.,  R,  Co.,  iS  /*.  153. 

Dafeot  In  Station  Platform— Deo  I  aratlont  of  Station  Agent. — In  an  action 
gainst  a  railroad  company  for  injuries  received  by  reason  of  falling  ii 
■    '    ■    ■'       '  -'  '     '---..  ther— -'  -' '-' 


hole  in  the  platform  of  a  depot,  the  statement  of  the  station  agent  of  the 
company  made  at  the  time  of  the  accident  that  the  hole  "ought  to  have 
been  fixed,"  was  incompetent  to  show  unreasonable  delay  on  the  part  <rf 
the  company  in  repairing  the  platform,  and  its  admission  constitutes  a 
reversible  error,  St.  Louis  &  S.  F.  R.  Co.  v.  Barger,  Ark.  Sup.  Ct.,  Oc- 
tober 5,  1889. 

Stock  Shipper  Paseing  from  One  Train  to  Another  In  the  Dark  Injured  by 
Falling  Into  Water-way — Direction  of  Conductor, — In  Griflith  f .  Missouru 
Pac.  R.  Co.,  decided  by  the  supreme  court  of  Missouri.  May  30.  1889,  it 
apiMared  that  at  the  time  plaintiff  received  the  injuries  of  which  he  com- 
plained there  was  at  Dewey  switch,  on  the  defendant's  road,  three  or  four 
miles  west  of  Washington  station,  under  the  main  track  and  switch,  and 
across  the  space  of  8  or  10  feet  between  the  tracks,  a  water-way  1 5  feet  deep 
and  ti  feet  wide  at  the  top,  between  rock  walls,  uncovered  between  the 
tracks.  On  the  morning  of  the  29th  of  April,  1884.  the  plainlifT  shipped  • 
two  car-loads  of  cattle  from  Montrose,  in  St.  Clair  county,  to  St.  Louis, 
and  took  passage  on  the  same  train  with  the  cattle,  to  see  to  and  take  care 
of  them.  About  9  P.  M.  the  train  stopped  for  supper  at  Chamois,  a  sta- 
tion about  90  miles  west  from  St.  Louis.  After  supper  plaintiff  boarded 
the  train,  and  discovered  after  it  had  moved  ashort  distance,  upon  inquiry 
of  the  conductor,  that  his  cattle  were  not  in  the  train.  By  mistake  they 
had  been  left  at  Chamois.  The  conductor  said  the're  was  a  tank  12  or  15 
miles  further  on ;  the  mistake  might  be  discovered,  and  his  cattle  sent  in 
the  second  section,  and  he  had  better  ^t  ofl  and  wait  for  it.  The  train 
stopped  at  the  tank :  he  got  off ;  boarded  the  second  section  when  it  came 
along;  inquired  of  the  conductor,  and  found  his  cattle  were  not  on  that 
section.  At  the  next  station  the  conductor  wired  the  agent  at  Chamois, 
and  afterwards  informed  the  plaintiff  that  his  cattle  had  been  unloaded  at 
Chamois  by  mistake  ;  that  there  was  a  tank  afewmilea  ahead,  where  west 
bound  trains  watered  ;  that  he  had  better  get  off  there,  where  he  would 
have  to  wait  about  an  hour  and  a  half  for  a  train  from  the  east ;  that  the 
cattle  m^ht  need  his  attention,  and  he  had  better  get  off  and  look  after 
them.  This  plaintiff  at  first  refused  to  do,  but,  afterwards  consenting,  the 
conductor  said  :  "You  are  too  late;  we  are  past  there  now.  I  will  stop  at 
Washington,  and  let  you  off  there,"  They  were  then  about  20  miles  west 
of  Washington,  The  plaintiff  laid  down  in  the  caboose  to  wait  till  the 
train  got  to  Washington,  The  night  was  very  dark.  About  midnight  the 
train  stopped.  The  conductor  came  to  him,  and  said:  "Here  is  your 
train."  He  asked  the  conductor  for  a  pass  or  statement.  Conductor  said 
there  was  no  time  for  pass  or  statement ;  "Be  quick, and  get  off."  Plaintiff 
went  out  at  the  rear  of  the  caboose.  The  west  bound  train  had  commenced 
to  move.  Alighted  on  the  ground.  Started  for  the  moving  train,  and  at 
the  third  step  fell  into  the  creek  at  the  bottom  of  the  uncovered  water-way 
between  the  tracks  at  Dewey  switch,  and  received  the  injuries  of  which  he 
complains.    //«/i/,  that  the  proximate  cause  of  the  mjuiy  to  the  plaintiff 
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was  the  act  of  the  conductor  in  stot^ping  the  train,  with  the  caboose  in 
whic^  the  plaintiff  was  a  passenger  in  close  proximity  to  a  place  of  danger, 
and  directing  him  to  get  ofi,  knowing  at  the  time  that  it  was  not  the  place 
where  he  had  promised  the  passenger  to  let  him  ofi,  and  where  be  was  ex- 
pecting to  get  off  in  order  to  pass  from  the  one  train  to  the  other,  which 
place  was  at  a  regular  station,  and  presumably  a  safe  one  for  him  to  get  ofl 
and  go  from  one  train  to  the  other,  without  either  notifying  him  that  he 
was  at  a  different  place,  or  warning  him  of  the  danger  to  which  he  would  at 
that  place  be  exposed  ingoing  from  the  one  train  to  the  other,  or  affording. 
him  any  means  of  discovering  its  location,  or  of  avoidingthe  peril  to  which 
he  was  being  exposed.  "For  this  act  of  gross  negli^nce  of  its  servant  the 
defendant  ought  to  be  held  liable,  as  in  the  case  of  McGee  v.  Missouri  Pac 
R.  Ca,92  Ma  208, 31  Am.  &  Eng.  R.  Cas.  i,  to  which  this  case  is  closely 
analogous." 
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{Indiana  Supreme  Court,  February  i,  1889.) 

PUMnc«P— ApprMchlng  CoNltlon— Duty  to  Warn  EnflnMr.— A  passen- 
ger who  sees  a  train  on  an  intersecting  road  approaching  a  crossing,  is  not 
guilty  of  contributory  negligence  because  he  fails  to  pull  the  bell  rope  and 
warn  the  engineer  in  charge  of  the  train  upon  which  he  is  riding. 

Same— Incompetent  Employe— Knowledge  of  Companvi — Where  a  passen- 
ger is  injured  in  a  collision  caused  by  the  negligence  of  a  watchman  at  the 
crossing  of  two  roads,  such  watchman  being  in  the  employ  of  the  company 
on  whose  road  the  passenger  was  riding  at  the  time  he  was  injured,  it  is 
no  defence  that  the  defendant  had  no  Knowledge  of  the  watchman's  in- 
competency until  after  the  accident. 

Same — Abienca  of  Fireman  from  hi*  Post.— Where  an  accident  happens 
and  a  passenger  is  injured  owing  to  the  neglect  of  the  fireman  to  be  at  his 
post,  the  company  is  liable. 

Same — Engineer  Approaching  Crossing  of  Interteeting  Road— Duty  to  Stop. 
— An  engineer  in  charge  of  a  train  approaching  the  crossing  of  an  inter- 
secting railroad  should  stop  his  train  until  he  can  ascertain  that  the  cross- 
ing is  clear,  and  if  owing  to  his  failure  to  take  this  precaution  a  passenger 
is  mjured,  the  company  is  liable. 

Same— Prudence  of  Employe*  after  Discovering  Danger.— Where  the  negli- 
gence of  the  employes  of  a  railroad  company  contribute  in  bringing  Bbout 
a  certain  danger,  the  company  is  not  relieved  of  liability  for  sn  injury 
caused  thereby,  because  its  employes  acted  with  reasonable  prudence  after 
discovering  such  danger. 

Engineer  Acting  within  Line  of  hli  Dutjr— Opinion  Evidence.- Whether  an 
engineer  in  charge  of  an  engine  was  -acting  m  the  line  of  his  duty  at  a 
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given  time  is  a  question  to  be  determined  by  tlie  jury  from  the  (acts.    The 
opinion  of  witnesses  upon  a  supposable  state  of  facts  are  not  admissible. 

Genaral  Vardict — SpacUl  Flndingi — Reconcilomenti— If  there  is  any  rea- 
sonable hypothesis  on  which  the  general  verdict  and  special  finding  of  a 
jury  can  be  reconciled,  judgment  must  be  given  upon  the  general  verdict. 

Appeal  from  Allen  County  Superior  Court, 

Action  by  Thomas  E.  Ellison  against  the  Grand  Rapids  & 
Indiana  Railroad  Company,  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  while  a  passenger  on 
one  of  defendant's  trains,  through  the  negligence  of  its  ser- 
vants  and  employes. 

Ckafin  &  0  Rourke  for  appellant. 

L.  M.  Ninde  and  Morris  6"  Barrett  for  appellee. 

Berkshire,  J. — The  appellee  in  this  action  brought  this 
suit  against  the  appellant  to  recover  damages  for  injuries  to 
his  person,  which  heavers  he  sustained  without  ci««««tam«i. 
fault  on  his  part  while  a  passenger  on  one  of  the 
appellant's  trains,  because  of  the  negligence  of  its  servants 
ana  employes.  The  appellant  answered  the  complaint  by 
filing  a  general  denial.  The  case  was  tried  by  jury,  and  a 
general  verdict  returned  for  the  plaintiff,  assessing  nis  dam- 
ages at  $500.  The  jury  also  returned  into  court  with  their  gen- 
eral  verdict  certain  interrogatories  which  had  been  submitted 
to  them,  and  their  anwsers  to  the  said  interrogatories.  The 
appellant  moved  the  court  for  judgment  on  the  answers 
to  the  interrogatories,  notwithstanding  the  general  verdict. 
This  motion  the  court  overruled.  The  appellant  then  moved 
for  a  new  trial,  and  this  motion  was  overruled,  and  judg- 
ment  rendered  on  the  general  verdict  for  the  appellee  for  the 
damages  assessed,  and  for  costs. 

The  errors  assigned  by  the  appellant  are :  (i)  Error  of  the 
court  in  overruling  its  motion  to  strike  the  amended  com- 
plaint from  the  files.  (2)  Error  of  the  court  in  over-  ^^ 
ruling  the  demurrer  to  the  amended  complaint.  J|j_'""  "^*' 
(3)  Error  of  the  court  in  overruling  the  motion  for 
judgment,  notwithstanding  the  general  verdict.  (4)  Error  of 
the  court  in  overruling  the  motion  for  a  new  trial. 

Granting  to  the  appellee  permission  to  file  an  amended 
complaint  was  within  the  discretionary  powers  of  the  court, 
and,  as  the  record  shows  no  abuse  01  discretion, 
there  is  no  available  error  because  of  the  action  of  **."'"""* 
the  court  in  this  regard.  Section  391,  Rev.  St 
1881  ;  Durham  v.  Fechheimer,  67  Ind.  35 ;  Child  v.  Swain,  69 
Ind.  230;  Town  of  Martinsville  v,  Shirley,  84  Ind,  546;  Dew- 
Vf  V.  State,  gi  Ind.  173.  I 

39  A.  ft  E.  R.  Ca>.— 31. 
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The  second  assigned  error  (that.the  court  erred  in  over* 
ruling  the  demurrer  to  the  complaint)  is  not  discussed  by 
counsel  for  appellant,  and  is  therefore  waived. 

The  third  aUeged  error  (the  overruline  of  the  motion  for 
judgment  non  abstante  veredicto)  is  earnestly  discussed. 

In  this  state  it  is  well  settled  that  if  there  is  any  reasonable 
hypothesis  whereby  the  general  verdict  and  the 
entnl  «r.  special  finding  can  be  reconciled,  judgment  must 
JJ,  al^U^  follow  the  general  verdict.  Redelsheimer  v.  Mil- 
ler, 107  Ind.  485 ;  Cincinnati  H.  and  I.  R.  Co.  v. 
Clifford,  113  Ind.  460. 

The  answer  to  interrogatory  21  is  in  conflict  with  the  an- 
swer to  interrogatory  36.  The  former  is  that  the  engineer  of 
the  New  York,  Chicago  &  St.  Louis  Railroad  Company  did 
not  wickedly  and  recklessly  so  run  his  engine  as  to  cause  the 
collision.  The  latter  answer  is  that  the  wicked  and  reckless 
conduct  of  the  said  engineer  was  the  primary  and  proximate 
cause  of  the  collision.  The  one  neutralizes  the  other ;  but, 
if  this  were  not  so,  the  latter  answer  states  a  mere  legal  con- 
clusion. In  determining  whether  the  answers  to  the  inter- 
rogatories which  the  jury  returned  are  to  control  the  gener- 
jA.  verdict,  they  must  be  treated  as  a  special  verdict,  and  there- 
fore the  jury  must  return  the  facts  from  which  the  court  will 
draw  the  conclusions  of  law. 

The  answers  to  interrogatories  39  and  40  find  that  the  ap- 

gellee  saw  the  engine  of  the  New  York,  Chicago  &  St.  Louis 
Railroad  approacning  the  crossing  ;  that  thereafter  he  could 
have  pulled  the  bell-rope  and  signaled  appellant's  engineer  of 
the  approaching  danger,  and,  had  he  done  this,  the  engineer 
would  have  received  warning  in  time  to  have  stopped 
the  train,  and  avoided  the  accident.  The  appellee  was  not 
bound  to  do  this.  Asa  passenger,  it  was  no  part  of  his  prov- 
ince to  interfere  in  any  way  in  the  management  of  the  train. 
Counsel  for  the  appellant  cite  us  to  no  authority  in  support 
of  their  contention  to  the  contrary. 

The  answers  to  interrogatories  S,  7,  and  8  find  that,  by  vir- 
tue of  a  contract  between  the  New  York,  Chicago  &  St. 
Louis  Railroad  Company  and  the  appellant,  the  latter  em- 
ployed a  watchman  to  manage  the  signals  and  regulate  the 
passage  of  engines  and  trains  over  the  crossing  where  the 
accident  occurred  ;  that  if  the  signals  and  rules  adopted  by 
said  companies  had  been  observed  and  obeyed,  the  accident 
would  not  have  happened ;  that  the  New  York,  Chicago,  and 
St.  Louis  Railroad  Company  paid  the  watchman. 

The  awnser  to  interrogatory  6  is  that  before  the  accident 
the  oflicers  and  managers  of  the  appellant  company  had  no 
knowledge  of  the  incompetency  of  the  watchman.     If  the 
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watchman  vtas  incompetetit,  and  his  incompetence  contribu- 
ted to  the  injury,  it  is  wholly  immaterial  as  to  whether  the  ap- 
pellant's cflScers  and  managers  were  or  were  not  informed 
thereof.  He  was  the  employe  of  the  appellant,  and  it  was  re- 
sponsible for  his  negligence  whether  he  was  or  was  not  a 
competent  watchman.  The  answers  to  interrogatories  9,  iO, 
II,  12,  13,  14,  15,  16,  17,  18,  19,  20,  and  22  only  go  to  show 
that  tJie  engineer  of  the  New  York,  Chicago  &  St.  Louis 
FUilroad  Company  was  ^ilty  of  negligence.  They  do  not 
exclude  the  idea  of  negligence  on  the  part  of  the  appellant's 
ernployes. 

The  answers  to  interrogatories  i  and  2  find  that  the  appeU 
lee  was  a  passenger  on  a  train  of  cars  owned  and  being  run  by 
the  appellant  on  the  morning  of  Dec.  24th,  1883,  and  while 
thus  carried  the  accident  complained  of  happened  at  the 
crossing  of  the  New  York,  Chicago  &  St.  Louis  Railroad 
Company's  railroad  and  the  railroad  of  the  appellant 
The  appellee,  as  a  passenger,  was  entitled  to  a  safe 
transit,  and  the  appellant  was  bound  to  the  highest  degree  of 
reasonable  care,  Gaynor  v.  Old  Colony  &  N.  R.  Co.,  100 
Mass.  215;  Cleveland,  C.  C.  &  L  R.  Co.,  v.  Newell,  104  Ind. 
264 ;  Bedford,  S.  O.  &  B.  R.  Co.  v.  Rainbolt,  99  Ind.  551 ;  21 
Am.  &  Eng.  R.  Gas.  466;  2  Wood,  Ry.  Law,  1076,  note  2; 
Pittsburgh,  C.  &  St.  L.R.  Co.  i/.  Williams,  74lnd.  462  ;  3  Am. 
&  Eng.  R.  Cas.,  457. 

The  answers  to  the  3d,  4th,  23d,  24th,  25th,  26th,  28th,  30th, 
31st,  32d,  33d,  34th,  3Sth,  38th  interrogatories  find  that  there 
had  been  erected  at  the  crossing  where  the  accident  occurred, 
some  years  before,  a  target,  upon  the  top'  of  which  was  sus- 
pended red  and  white  balls,  to  be  used  as  signals  in  regulat- 
ing the  passage  of  trains ;  that  it  had  been  mutually  agreed 
between  the  two  companies  that  when  a  white  ball  was  dis- 
played on  said  target  the  appellant's  engine  and  trains  had 
the  exclusive  right  to  pass  over  said  crossing ;  that  the  en- 
gineer of  the  appellant's  train  brought  his  engine  and  train 
to  a  full  stop  700  feet  south  of  the  said  crossing,  before  attempt- 
ing to  pass  over  it ;  that,  after  bringing  his  train  to  a  full  stop, 
he  rang  the  bell  and  sounded  the  wnistle  of  his  engine,  and 
obtained  the  white-ball  signal  for  his  train  to  pass  over  the 
crossing  before  again  puttmg  his  train  in  motion ;  that,  after 
receiving  the  signal,  the  appellant's  engine  and  train  had  the 
exclusive  right  of  passage  over  said  crossing  to  and  including 
the  time  at  which  the  accident  occurred ;  that,  after  advanc- 
ing with  his  train  a  distance  of  200  feet,  the  engineer  of  ap- 
pellant's train  stepped  over  to  the  west  gide  of  his  engine  and 
looked  out  on  the  back  of  the  New  York,  Chicago  &  St.  Louis 
•Railroad  Company's  railroad  to  ascertain  if  there  was  any 
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danger  in  that  direction  ;  that  on  the  east  side  of  the  appel- 
lants railroad,  approaching  from  the  south,  the  view  from  the 
appellant's  engine  was  obstructed  to  a  point  within  250  feet 
of  the  crossing  ;  that  the  side-tracks,  engine-house,  and  Fort 
Wayne  station  of  the  New  York,  Chicage  &  St.  Louis  Rail- 
road Company  were  east  and  within  one  mile  of  said  crossing; 
that  more  care  was  required  to  avoid  approaching  engines 
that  might  be  on  that  company's  railroad  from  the  east  than 
from  the  west  side  ;  that  for  the  safe  and  proper  management 
of  his  train  it  was  necessary  that  the  appellant's  engineer 
should  remain  on  the  east  side  of  his  engine  as  he  approached 
the  crossing;  that  it  was  necessary  for  the  appellant's  en- 
gineer, as  he  approached  the  crossing  with  his  train,  to  look 
to  the  east  for  approaching  trains  on  the  New  York,  Chicago 
&  St.  Louis  Railroad  Company's  railroad  ;  that  when  stand- 
ing at  his  post  on  the  east  side  of  his  engine  the  view  of  the 
appellant's  engineer  of  the  railroad  of  the  New  York,  Chicago 
&  St.  Louis  Railroad  Company  westward  was  obstructed 
until  his  train  arrived  at  the  crossing  ;  that  appellant's  en- 

B'neer  had  no  information  that  the  engine  colliding  with 
s  train  was  nearing  the  crossing ;  that  the  engineer  and 
servants  of  the  appellant  obeyed  the  rules  and  signals  adopted 
for  the  passage  01  engines  and  trains  over  the  said  crossing. 
These  facts  are  not  inconsistent  with  negligence  on  the  part 
of  the  employes  of  the  appellant  contributing  directly  to  the 
accident.  It  is  a  fact  well  known  that  all  engines  hauling 
passenger  and  freight  trains  carry  a  fireman  as  well  as  an 
engineer,  and  when  the  engine  is  in  motion  the  post  of  the 
fireman  is  on  the  Wt  side  01  the  cab  and  that  of  the  engineer 
on  the  right  If  here  was  a  fireman  on  the  appellant's  en- 
gine on  the  morning  of  the  accident,  it  was  his  duty,  when 
his  train  was  in  motion,  and  especially  so  when  making  a 
railroad  crossing,  to  be  at  his  post  and  on  the  lookout. 

It  is  evident  from  the  answers  to  the  interrogatories  that, 
had  the  fireman  been  at  his  post  in  the  performance  of  duty, 
he  could  and  would  have  observed  the  approaching  engine 
on  the  other  road,  and  informed  the  engineer  in  time  for  nim 
to  have  stopped  the  train  and  prevented  the  accident.  This 
state  of  facts  we  roust  assume  in  considering  this  motion. 
But  this  is  not  all. 

The  answers  to  the  interrogatories  show  that  the  appellant's 
engineer  stopped  his  engine  700  feet  from  the  crossing,  and 
then  started  on,  not  stopping  again  until  the  accident  occurred. 
This  was  not  only  negligence,  but  the  grossest  kind  of  negli- 
gence.  It  was  the  duty  of  the  engineer  to  move  his  train  to 
a  point  near  the  crossing,  and  bring  it  to  a  fullstop,  and  then 
ascertain  whether  there  was  a  train  on  the  other  railroad  ta 
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■sight  or  approaching  said  crossing.  If  not,  then  he  had  the 
right  to  move  his  train  across ;  otherwise,  it  was  his  duty  to 
hold  his  train  until  he  could  pass  over  in  safety.  Section 
2172,  Rev.  St  1881.  Had  the  engineer  done  his  duty  in  this 
particular,  it  is  very  clear  the  accident  would  not  have  hap- 
pened. 

The  speed  at  which  the  appellant's  train  approached  the 
crossing  is  not  given  in  the  answers  of  'the  jury.  For  the 
purposes  of  this  motion,  we  may  presume  that  its  speed  was 
at  least  the  ordinary  speed  at  which  passenger  trains  are 
moved.  But,  without  any  presumption,  the  failure  of  the 
engineer  to  stop  his  train  near  the  crossing,  and  informing 
himself  whether  or  not  there  were  approaching  trains  or  eo- 
^nes  on  the  other  railroad,  and  in  the  vicinity  of  the  cross- 
ing,  was  gross  negligence  contributing  directly  and  proz- 
imately  to  the  injury. 

The  answers  to  interrogatories  28  and  34  seem  to  be  incon- 
sistent. The  answer  to  28  is  that  on  the  east  side  of  appel- 
lant's engine,  approaching  from  the  south,  the  view  of  the 
other  railroad  track  was  obstructed  to  a  point  within  250 
feet  of  crossing.  The  answer  to  34  is  that  the  view  was  ob- 
structed to  the  crossing,  If  the  view  was  obstructed,  then 
there  was  a  greater  necessity  for  stopping  the  train  at  the 
crossing,  or  near  thereto,  before  attempting  to  pass  over  it 

The  answer  to  the  26th  interrogatory  finds  that  appel- 
lant's engineer,  when  within  500  feet  of  the  crossing,  passed 
over  to  the  west  side  of  his  engine  and  looked  out  on 
the  railroad  of  the  New  York,  Chicago  &  St.  Louis  Railroad 
Company  to  see  if  there  was  any  danger.  The  answer  to 
interrogatory  Z"]  finds  that  there  was  an  approaching  engine  on 
the  other  railroad  at  that  very  time.  A  very  significant  cir- 
cumstance  in  this  connection  is  that  the  jury  do  not  find- 
whether  the  engineer  saw  the  approaching  engine  or  not 

The  court  befow  was  clearly  right  in  overruling  the  mo- 
tion  for  a  judgment  upon  the  answers  to  the  interrogatories. 
This  leads  to  the  error  assigned  because  of  the  overruling 
of  the  appellant's  motion  for  a  new  trial. 

The  tnird  reason  for  a  new  trial  is  that  the  court  refused 
to  permit  the  appellant  to  ask  Patrick  O'Rourke,  a  witness, 
the  following  question:  "Mr.  O'Rourke,  suppose 
that  an  engineer  in  charge  of  a  passenger  train  stops  "■•"'•■- 
at  a  distance  of  695  feet  from  the  railroad  crossing,  ^Jl^^"* 
where  the  target  crossing  is  in  full  view ;  comes  to  btMmm. 
a  full  stop  ;  whistles  for  the  signal ;  obtains  the  sig- 
nal which  gives  him  the  right  to  pass  over  the  crossing ;  that 
at  that  pomt  there  is  a  cut  which  prevents  his  seeing  any 
great  distance  upon  either  side  of  tne  track  that  he  is  on ; 
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that  he  then  starts  up  his  engine  at  the  rate  of  between  six 
and  eight  miles  an  hour ;  when  he  gets  within  two  hundred 
feet  further,  nearer  the  crossing,  he  comes  out  of  the  cut  so 
that  he  could  see  on  the  west,  (if  he  is  going  north ;)  he  then 
Steps  across  to  the  left-hand  side  and  looks  to  the  west;  he 
could  see  four  or  five  hundred  feet  to  the  west;  there  is  no 
engine  in  sight  approaching  the  crossing  upon  the  other 
track ;  upon  the  right-hand  side  the  view  is  obstructed  for 
200  feet  further,  so  that  he  could  not  see  the  track  east ;  as  he 
steps  back  to  his  post  on  the  right-hand  side,  to  his  throttle- 
valve  and  apparatus  with  which  he  manages  his  engine,  and 
when  he  gets  two  hundred  feet  further  he  looks  to  the  east  to 
see  if  there  is  any  danger  there,  discovers  none,  and  during 
all  this  time  he  keeps  the  target  in  full  view ;  a  signal  has 
been  given  which  gives  him  Uie  right  to  cross,  a  watchman 
being  at  the  target;  he  then  drives  nis  engine  onto  the  cross- 
ing,— I  would  a^  you  whether,  under  such  circumstances, 
you  would  say  that  an  engineer  was  acting  within  the  line 
of  his  duty  under  such  circumstances."  This  was  clearly  an 
improper  question,  and  the  court  did  right  in  refusing  to 
allow  the  witness  to  answer  it.  It  is  sufficient  to  say  that  as 
to  whether  the  engineer  was  acting  within  the  line  of  his 
duty,  on  the  occasion  in  question,  was  a  question  to  be  de- 
termined by  the  jury,  from  the  facts  proven,  and  not  from 
the  opinions  of  witnesses  given  upon  a  supposable  state  of 
facts. 

The  sixth  reason  for  a  new  trial  is  the  giving  of  instruc- 
tions I  and  2  requested  by  the  appellee.    These  instructions 

are  long,  and  we  do  not  therefore  set  them  out  in 
ih^tfTaii-  this  opinion.  We  have  carefully  examined  them, 
J^""*'      and  are  satisfied  that  they  state  the  law  correctly 

as  to  the  duties  and  responsibilities  of  railroad  com- 
panies as  carriers  of  passengers.  The  court  followed  the  well 
considered  cases  In  this  court  of  Pittsburgh,  C.  &  St.  L.  R. 
Co.  V.  Williams,  74  Ind.  462,  3  Am.  &  Eng.  K.  Cas,  457 ;  Bed- 
.  ford,S.O.&B.  R.Co.*.  Rainbolt,  99  Ind.  551,21  Am.  &Eng. 
R.  Cas.  466;  Cleveland,  C.  C.  &  I.  R.  Co.  v.  Newel,  104  Ind. 
264, 

We  are  of  the  opinion  that  the  instructions  were  applicable 
to  the  case  made  by  the  evidence. 

The  seventh  reason  for  a  new  trial  is  that  the  court  erred 
in  refusing  to  give  instruction  3  requested  by  the  appellant. 

As  that  instruction  is  short,  we  set  it  out :  "(3)  If 
rnicaiwtf.  you  find  that  the  plaintiff  was  injured  through  the 
tMte^r"     negligence  of  any  one  or  more  of  the  employes  of 

what  has  been  called  the  'Nicke!  Plate  Railroad 
Company,'  and  that  said  employes  or  employe  were  not  in 
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the  employment  of  the  defendant,  nor  under  its  control,  and 
that  the  defendant's  servants  had  had  no  reasonable  cause, 
under  all  the  circumstances,  to  anticipate  <that  the  said  em. 
ployes  of  the  Nickel  Plate  Company  would  be  negligent,  and 
that  defendant's  employes  acted  reasonably  prudent  them- 
selves as  soon  as  they  became  aware  of  the  impending  danger 
to  avoid  the  same,  then  your  verdict  should  be  for  the  de- 
fendant."  This  instruction  was  properly  refused.  It  asks  the 
court  to  say  to  the  jury  that  if  tne  appellant's  employes  were 
reasonably  prudent  after  they  discovered  impending  danger, 
that  the  verdict  of  the  jury  should  be  for  the  appellant,  though 
the  negligence  of  the  same  employes  may  have  contributed 
directly  to  bring  about  the  danger  that  was  impending.  But 
agfain,  the  instruction  was  not  applicable  to  the  case  as  made 
by  the  evidence. 

There  is  a  further  reason  why  the  judgment  should  be  af- 
firmed. The  record  shows  that  substantial  justice  has  been 
done. 

As  the  foregoing  are  the  only  reasons  for  a  new  trial  dis- 
cussed by  counsellor  appellant,  we  do  not  notice  the  others. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

The  judgment  is  affirmed,  with  costs. 

Colllilon — Duty  of  Englnasr  tX  Croulng  of  two  Rotdt. — See  note,  3;  Am. 
&  Eng.  R.  Cas.  285. 

Contributory  Negligence  of  Passenger*  In  Peril. — See  note,  16  Am.  &  Eng. 
R.  Cas.  351  ;  Gulf,  etc.,  R.  Co.  v.  Wallen,  26  /i.  219. 

Special  Findings  of  Juries. — Sec  note.  28  Am.  &  Eng.  R.  Cas.  396. 

Collision  Cftused  bj  Wind  IMovIng  Freight  C«r. — It  is  a  question  for  the 
jury  whether  a  railroad  company  so  secured  a  freight  car  on  a  side  track 
that  no  wind  that  could  reasonably  have  been  anticipated  could  have  moved 
it,  owing  to  which  a  collision  occurred  and  a  passenger  was  injured.  Wel> 
Iter  V.  Rome,  W,  &  O.  R.  Co.,  N.  Y.  Ct.  App,,  June  4,  i88g. 


Grand  Trunk  Railway  Co. 

(16  0»/.  Aff.  37.) 

Pusannr— Approach  to  Station — Switch  Engine — Contributory  N^l- 
nnce. — To  reach  from  the  highway,  the  station  of  the  defendants  at  Point 
Edward,  it  is  necessaiy  to  go  through  the  railway  yard  and  cross  eleven 
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railway  tracks.  A  plank-walk,  unfenced  and  unguarded,  runs  across  these 
tracks,  extendine  from  the  street  to  the  east  end  of  the  station  platfonn. 
The  husband  of  the  plaintiff,  who  was  familiar  with  the  locality,  while 
hurryiiiK  to  the  station  before  daylight,  left  this  plank-iralk  upon  reaching 
the  track  nearest  the  platfonn  in  order  to  walk  round  the  rear  of  a  train 
that  was  coming  in  from  the  east  on  that  track  and  was  still  in  motion. 
While  some  twenty  feet  from  the  plank-walk,  walking  between  the  tracks 
and  near  the  rails  of  the  track  second  Irora  the  platform,  he  was  struck  by 
the  buffer  beam  of  a  shunting  eneine  and  killed.  This  shuntingengine  had 
been  standing  Bome  i  so  feet  to  the  west  of  the  plank-walk,  and  was  passing 
slowly  to  the  east  for  the  purpose  of  being  switched  on  to  the  track  near- 
«st  the  platform,  and  then  aiding  in  placing  in  the  ferryboat  the  cars  of  the 
train  that  had  just  come  in.  The  shunting  enginb  had  been  standing  to 
the  west  of  the  plank-walk  for  the  purpose  of  convenience  in  giving  orders 
to  the  engineer ;  tts  headlight  was  burning  and  as  it  moved  its  bell  was 
ringing.  There  was  ample  space  between  the  two  tracks  for  a  person  to 
ftand  in  safety,  and  the  approach  of  the  shunting  engine  could  easily  be 
noticed.  HeUi,  that  the  accident  was  due  to  the  carelessness  of  the  de- 
ceased and  not  to  the  negligence  of  the  defendants,  and  that  the  plaintiff 
could  not  recover. 

Tms  was  an  appeal  by  the  defendants  from  the  judgment 
of  the  Divisional  Court,  Chancery  Division,  pronounced  on 
the  i6th  day  of  June,  1887,  dismissing  with  costs  a  motion  on 
behalf  of  the  defendants  to  set  aside  the  verdict  and  judgment 
for  the  plaintiff  entered  at  the  trial  of  the  action. 

The  action  was  brought  by  the  plaintiff,  as  executrix  of  her 
busband,  Thomas  J.  Jones,  to  recover  from  the  defendants 
damages  sustained  by  the  plaintiff  by  reason  of  the  death  of 
her  husband,  who  was  killed  by  a  shunting  engine  of  the  de> 
fendants  at  Point  Edward. 

It  appeared  that  the  only  means  of  access  to  the  defendants' 
station  at  Point  Edward  from  the  highway  was  by  passing 
through  their  station  yard  and  grounds  across  eleven  tracks. 
A  plank-walk  and  driveway  extended  from  the  street  across 
these  tracks  to  the  east  end  of  the  passenger  platform,  but  it 
was  not  in  any  wa^  fenced  off  or  separated  from  the  rest  of 
the  company's  grounds. 

Jones  resided  at  Fort  Gratiot  and  was  familiar  with  the 
nature  of  the  approach  to  the  Point  Edward  station. 

On  the  morning  of  the  29th  January,  1887,  Jones,  who  had 
been  visiting  his  sister  at  Point  Edward,  left  her  house  shortly 
after  six  o'clock,  intending  to  return  home  by  the  early  train 
from  the  east,  due  at  6:15  A.  M.  This  train  usually  stopped 
at  Point  Edward  twenty  minutes.  On  the  morning  in  ques- 
tion it  was  fifteen  minutes  late,  but  Jones  was  late  m  leaving 
his  sister's  house  and  was  in  danger,  as  he  thought,  of  missing 
the'train,  and  was  hastening  to  the  station.  As  ne  approached 
the  station  the  train  was  just  coming  in  on  the  track  which 
was  nearest  to  the  platfonn  and  it  was  then  passing  over  the 
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plank-walk,  obstructing  for  the  time  further  passage  to  the 
platform.  This  was  before  daylight  and  the  approach  to  the 
station  was  imperfectly  lighted  by  coal  oil  lamps. 

Very  often  trains  stopping  at  the  station  overlapped  the 
plank-walk  and  instances  were  proved. of  persons  havmg  left 
the  plank-walk  to  walk  round  tne  obstructing  cars. 

Jones,  who  was  then  on  the  plank-walk,  spoke^to  one  Mc- 
Millan, a  car-repairer  in  the  company's  service,  who  was 
standing  near  the  rail  of  the  second  track,  and  asked  where  , 
the  moving  train  was  from.  He  was  told  it  was  from  Toronto. 
McMillan  then  turned  away,  and  when  he  next  noticed  Jones, 
a  moment  or  two  later,  he  saw  that  he  was  going  in  an  east- 
erly  direction,  walking  between  track  No.  i  and  track  No.  2, 
for  the  purpose,  as  he  supposed,  of  going  round  the  rear  of 
the  train  to  the  platform.  Jones  had  already  gone  twenty  feet 
from  the  east  side  of  the  plank-walk  when  ne  was  overtaken 
and  knocked  down  by  the  projecting  bufEer  beam  of  a  shunting 
engine  which  came  up  behind  him  on  track  No.  2.  He  was 
walking  close  to  the  end  of  the  ties  of  this  track,  probably  for 
the  purpose  of  keeping  as  far  away  as  possible  from  the  mov- 
ing train  on'  his  other  side.  At  the  plank-walk  there  was  a 
space  of  about  ten  feet  between  the  two  tracks  and  this  space 
increased  slightly  to  the  east  of  the  plank-walk. 

The  shunting  engine  in  question  was  standing,  when  Jones 
came  up  to  McMillan,, some  distance,  perhaps  150  feet,  west 
of  the  plank-walk,  on  track  No.  2,  and  it  started  to  go  up  that 
track  to  the  east  for  the  purpose  of  switching  on  to  track  No. 
I,  some  400  feet  beyond  the  plank-walk,  and  then  backing  up 
behind  the  incoming  train  to  assist  in  the  work  of  transferring, 
the  cars  to  the  ferryboat.  It  was  stationed  at  the  point  it 
started  from  for  the  sake  of  convenience  in  giving  orders  to 
the  engineer,  and  was  going  at  the  rate  of  two  or  three  miles 
an  hour.  The  buffer  beam  of  the  engine  was  some  four  inches 
longer  on  each  side  than  the  buffer  beams  of  ordinary  engines 
andthe  tank  of  the  engine  was  in  some  respects  pecuharly  con- 
structed,  and  interfered,  it  was  contended,  with  the  engine- 
driver's  view  of  the  track.  The  morning  was  dark,  but  the 
engine  had  the  usual  headlight  in  front,  and  also  a  light  in  the 
rear.  The  bell  was  ringing  from  the  time  it  started  until  it 
passed  McMillan  on  the  crossing,  and  there  was  no  evidence 
that  it  had  ceased  ringing  up  to  the  moment  of  the  accident. 
The  incoming  train  had  not  then  stopped,  and  the  bell  of  its 
engine  was  also  ringing. 

The  action  was  tried  before  Galt,  J.,  and' a  jury,  at  the 
Spring  Assizes  at  London,  on  the  7th  day  of  May,  1887.  The 
following  were  the  questions  submitted  to  the  jury  and  the 
.answers  of  the  jury  thereto: 
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1.  Were  the  defendants  guilty  of  negligence  in  the  r 
ID  which  the  shunting  engine  was  movea  ?    A.  Yes. 

2.  Was  the  deceased  guilty  of  negligence  in  leaving  the 
plank-walk  and  walking  between  the  rails  in  order  to  get  round 
the  end  of  the  cars?    A.  No. 

3.  What  amount  of  damage  is  the  plaintiff  entitled  tore- 
cover  if  the  defendants  are  liable?  A.  $2,coo,  independent 
of  what  she  has  received  otherwise. 

Upon  these  answers  the  learned  judge  entered  judgment 
for  the  plaintiff  for  $2,000,  with  full  costs  of  suiL 

A  motion  was  made  on  behalf  of  the  defendants  against  the 
verdict  and  judgment  before  the  divisional  court,  chancery 
division  (Boyd,  C.,  Ferguson  and  Robertson,  JJ.)  and  was 
argued  on  the  i6th  day  of  June,  1 887.  Judgment  was  delivered 
at  the  conclusion  of  tne  argument  holding  that  there  was  evi- 
dence of  nM;ligence  to  go  to  the  jury,  and  that  the  verdirt 
was  reasonable  and  warranted  by  the  evidence,  and  the  motion 
was  dismissed,  with  costs. 

From  this  judgment  the  defendants  appealed,  and  the  appeal 
came  on  to  oe  heard  before  this  court  (Hagarty,  C.  J.  O., 
Burton,  OSLER  and  MacLenwan,  J  J.  A.,)  on  the  20th  Novem- 
ber, 1888. 

McCarthy,  Q.  C,  and  W.  Nesbitt  for  appellants. 

W.  R.  Meredith,  Q.  C,  and  R.  M.  Meredith  for  respondent. 

Burton,  J.  A.: — Of  the  five  specific  acts  of  negligence 
charged  in  the  statement  of  claim,  none  were  sustained  in 
evidence  as  causing  the  injury,  and  most  of  them 
^M^rahR    ^ere  distinctly  disproved,  and  the  question  uiti-  . 

mately  left  to  tne  jury  was  confined  to  whether  there 
was  neeligenee  on  the  part  cf  the  company  in  the  manner  in 
which  the  shunting  engine  was  moved. 

There  was  no  dispute  about  the  facts.  (After  stating  the- 
facte  the  learned  judge  continued^:  Upon  these  facts  I  fail  to- 
discover  any  violation  oy  the  company  of  any  duty 
*"J»"J  which  they  owed  to  the  deceased,  or  to  the  trav- 
JJ^iI^B^"  elling  public  of  which  he  was  one,  and  without 
such  breach  of  duty  there  can  be  no  such  thing  as 
actionable  negligence. 

There  is  nothing  illegal  in  having  such  an  approach  as  this 
to  their  platform.  I  quite  agree  that  they  are  called  upon  tO' 
use  increased  care  and  vigilance  in  the  movement  of^  their 
trains,  but  the  fact  that  it  is  in  use  for  the  purposes  of  the 
railway  requires  increased  vigilance  also  on  the  part  of  the 
public  using  it,  in  the  same  way  as  a  foot  passenger  crossing 
a  street  in  a  large  and  crowded  city  is  bound  to  vigilance. 

It  is  shown  that  the  shunting  engme  was  moving  very  slow- 
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ly,  and  had  complied  with  the  statutory  requirements. 

A  good  deal  was  said  as  to  the  buffer  beam  being  larger 
than  some  people  who  were  examined  had  noticed  upon  oth- 
er engines,  ana  that  it  encroached  s<Jme  four  inches  farther 
npon  the  space  between  the  tracks  than  ordinary  passenger 
engines ;  and  it  was  also  ur^ed  that  the  tank  was  on  the  top, 
and  somewhat  interfered  with  the  engine  driver  and  fireman 
seeing  what  was  in  front  of  them. 

It  can  scarcely  be  urged  that  the  fact,  if  it  be  a  fact,  that 
the  buffer  beam  occupied  four  inches  more  of  the  ten  feet 
than  ordinary  engines,  in  itself  furnished  sufficient  evidence 
of  want  of  skill  or  care  in  the  construction  of  the  engine. 
After  deducting  the  four  inches,  there  was  ample  space  for 
the  deceased  to  stand  in  safety ;  nor  is  it  shown  by  evidence 
that  such  a  tank  as  was  used  was  not  proper  to  be  used. 

The  Railway  Act  prescribes  the  ringing  of  the  bell  or  the 
sounding  of  the  whistle,  as  a  signal  or  warning  when  a  loco- 
motive is  approaching  a  crossing  or  highway,  but 
does  not  require  in  addition  that  a  constant  look-  ^jjllfi"*" 
out  should  be  kept  from  the  engine.and  if  the  tank  ' 
had  been  absent,  the  attention  of  the  driver  would  be  directed 
to  the  rails  in  front  of  him,  and  not  to  persons  on  the  ten  foot- 
way.    No  such  duty  is  directed  or  indicated  by  the  Act  of 
Parliament  and  is  not  shown  to  be  reasonably  called  for. 

I  have,  perhaps,  entered  more  largely  into  this  question 
than  is  warranted  by  the  verdict,  no  attempt  having  been 
made  at  the  trial  to  elicit  any  finding  on  these  ques- 
tions ;  the  jury  having  merely  found  that  the  neg-  KegUnMeta 
ligence  consisted  in  the  manner  in  which  the  shunt-  JJ^jJlJ 
ing  engine  was  moved,  and  there  is  not  a  particle 
of  evidence,  in  my  opinion  to  show  negligence  in  that  respect. 
It  was  moving  slowly,  and  every  precaution  was  taken  wnicb 
the  law  requires  to  warn  passengers  of  its  approach. 

But  even  if  a  wider  meaning  is  be  given  to  the  finding,  and 
we  are  warranted  in  supposing  that  the  jury  founded  their 
verdict  upon  any  supposed  breach  of  duty  on  the 
part  of  the  company  in  having  the  tank  in  a  position  ^^^^ 
different  from  that  upon  an  ordinary  engine,!  would 
say  in  the  words  of  Sir  GEORGE  Jessel,  in  Richardson  v. 
Great  Eastern  R.Co.,  i  C.  P.  D.  332. 

"It  is  not  forthe  jury  to  lay  down  an  absolute  duty  such  as 
this  irrespective  of  the  case  and  the  evidence  laid  before 
them.  It  is  impossible  to  make  that  answer  a  foundation  for 
a  verdict  against  the  defendants." 

I  am  not  at  all  prepared  to  accede  to  the  view  that  there 
was  any  evidence  to  warrant  the  suggestion  that  there  was 
an  implied  invitation  on  the  part  of  the  company  to  any  one  to 
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leave  the  plank- walk  and  pass  in  rear  of  the  train,  but  even  so 
it  does  not  carry  the  case  any  further ;  it  is  still  an 
'"*'i^*'  u  i'^v'^t'On  or  permission  to  cross  the  tracks  of  a  rail- 
^•n  trMki-  ^*7 '"  ^^^  operation.  There  is  no  undertaking  or 
representation  that  the  workings  of  the  road  shall 
not  take  its  ordinary  course.  But  my  objection  goes  much  fur- 
ther;  assuming  for  the  sake  of  argument  that  it  was  an  invita- 
tion to  cross  in  rear  of  the  car,  it  differs  altogether  from  the 
cases  which  have  been  referred  to. 

The  permission  at  most  was  to  cross  the  track  nearest  the 
platform,  n  the  accident  had  occurred  upon  that  track  bj 
reason  of  the  train  backing  I  should  think  it  not  dissimiliar 
to  the  case  cited  from  26  L.  T.  N.  S.  Here  the  accident  oe- 
curred  from  the  deceased  being  too  near  the  second  track  in 
a  place  where  he  had  no  right  to  be. 

In  Foy  V.  London,  Brighton  &  South  Coast  R.  Co.,  18  C 
B.  N.  S.  225,  there  was  an  express  direction  from  one  of  the 
company's  servants  to  alight  in  the  dangerous  place,  and  in 
Nicholson  w.  Lancashire  &  Yorkshire  R.  Co.,  3  H.  &  C.  534, 
although  the  level  crossing  over  which  the  passengers  should 
have  passed  from  the  train  to  the  place  of  egress  from  the 
station  was  blocked  by  the  train,  the  ticket  collector  ordered 
them  nevertheless  to  "go  on."  That  was  under  the  circum- 
stances an  order  to  pass  round  the  train,  and  the  plaintiff  was 
injured  by  falling  over  an  obstacle  negligently  left  by  the 
defendants  in  the  way  thus  indicated. 

There  was  ample  space  both  on  the  plank-walk,  and  even  ar 
greater  space  where  the  accident  occurred,  to  make  the  de- 
ceased  perfectly  safe  if  he  had  taken  any  reasonable  care. 

So  far  as  the  company  are  concerned  it  appears  to  me  to  be 
purely  an  accident,  and  I  think  that  it  sufficiently  appeared 
upon  the  plaintiff's  own  case  that  the  accident  was  attribu- 
table not  to  any  negligence  or  want  of  care  or  skill  on  thepart 
of  the  defendants,  but  to  the  deceased'sown  want  of  care',  and 
I  think  that  possibly  on  that  ground  the  plaintiff  should  fail, 
but  certainly  on  the  ground  that  no  breach  of  duty  on  the 
part  of  the  defendants  has  been  proved. 

I  think  the  appeal  should  be  allowed,  and  the  action  dis- 
missed, with  costs. 

OsLER  J.  A.— ^;afte^  stating  the  facts,  continued) :  On  behalf 
of  the  plaintiff,  it  was  contended  that  there  was  an  invitation 
f!uumiiu>  *""  pcnnission  by  the  company  to  the  deceased  and 
ef  ^aimur  Others  to  leave  the  plank-walk  and  seek  some  other 
means  of  access  over  their  grounds  to  the  platform 
because  passenger  trains  frequently  drew  up  across  the  waJk, 
and  necessarily  did  so,  (as  the  train  in  question  finally  di(Q 
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when  niade  up,  as  it  was,  of  more  than  five  cars.  The  rear 
car  in  this  instance  overlapped  the  walk  about  thirty  feet. 
Then  it  was  said  that  there  being  this  invitation  or  permission 
of  the  company  to  deviate  from  the  provided  and  usual  way, 
there  was  negligence  (i)  on  the  part  of  the  men  in  charge  of 
the  engine  in  not  keeping  a  proper  lookout;  (2)  in  using  an 
engine  with  a  buffer  projectmg  so  much  over  the  space  be- 
tween the  tracks  ;  (3)  m  stationing  the  engine  west  instead  of 
east  of  the  crossing,  thereby  making  it  necessary  to  traverse 
the  crossing  in  going  to  switch  on  to  track  No.  i ';  and  (4),  to 
summarize  all  other  objections,  that  there  was  negligence  in 
■  not  using  more  than  ordinary  care  and  caution  to  prevent  ac- 
cidents at  a  place  which  was  unusually  dangerous. 

The  first  question  then  is,  whether  it  can  oe  reasonably  in- 
ferred  that  there  was  anything  equivalent  to  what  is  termed  aa 
invitation  by  the  railway  company  to  the  deceased  ,  ^  ,  ,^ 
and  others  to  be  on  their  premises  elsewhere  than  leMwwIi- 
at  the  plank-walk,  while  further  progress  over  it  m. 
was  being  obstructed  by  a  train  actually  passing  or 
moving  across  it.  Conceding  that  the  public  were  invited  to 
reach  the  station  platform  by  passing  across  the  company's 
premises  at  any  place  where  they  could  find  a  convenient  way 
when  the  regular  crossing  was  interrupted  by  a  stationary 
train,  did  that  justify  anyone  in  leaving  the  way  before  it  be- 
came actually  necessary  to  do  so  by  the  stoppage  of  the  train 
upon  it  ?  These  questions  should,  I  think,  be  answered  in  the 
negative.  The  public  take  the  passage  as  it  is  provided  with, 
the  knowledge  that  it  must  be  oDstructed  by  the  trains  cross- 
ing it  from  time  to  time.  They  are  not  invited  to  use  it,  or  to 
pass  to  the  station  platform,  while  a  train  is  moving  over  it, 
and  the  evidence  is  that  after  its  arrival,  there  is  a  delay  of 
twenty  minutes,  giving  ample  time  to  anyone  who  has  arrived 
at  the  ground  to  get  round  the  end  of  the  train  to  the  platform  if 
the  crossing  happens  to  be  obstructed  in  fact.  Had  the  plaint- 
iff waited  until  the  train  had  come  to  a  standstill,  he  would 
have  been  in  comparative  safety,  as  he  could  have  gone  clos& 
alongside  of  it  free  from  any  possible  danger  from  any  engine 
or  train  moving  on  the  other  side,  '  • 

Then  what  act  of  negligence  were  the  defendants  guilty  of  ? 
The  engine  was  being  propelled  slowly.  There  was  the  usual 
headlight,  and  the  bell  was  ringing,  and  there  be- 
ing no  reason  to  suppose  that  anyone  would  be  f*t!|"j^*^ 
walking  upon  the  track,  or  so  close  to  it  as  to  be  in 
danger,  there  was  no  duty  on  their  part  to  keep  a  lookout  for 
such  pereons. 

I  cannot  agree  that  there  was  negligence  in  the  constructioii 
of  the  engine,  either  as  regards  the  width  of  the  buffer  beam^ 
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or  the  position  of  the  tank,  lookin?  at  the  place  and  manner  in 
filBiirMUn  which  it  was  being  used,  and  the  purpose  for  which 
«r«a«iu.       the  engine  was  built. 

The  case,  however,  appears  to  me  to  be  one  in  which  it  must 
be  said  that  the  deceased's  own  negligence  was  the  cause  of 
his  death.  He  was  about  to  go  into  a  place  of  dan- 
"•^"^  ger,  and  to  walk  either  directlji'  upon  a  track  or  on 
UnaM°  ""*"  ^  place  where  he  might  find  himself  between  two 
moving  trains,  and  if  he  had  looked  before  leaving 
the  crossing,  he  must  have  seen  the  approaching  engine.  If, 
as  the  evidence  shews,  he  was  struck  at  the  distance  of  twenty 
feet  from  the  crossing,  or  even  as  another  witness  for  the  plaint- 
iff says,  at  thirty  or  thirty-five  feet,  the  engine  on  the  other 
side  of  the  crossing  going  at  the  rate  of  two  or  three  miles  an 
hour,  must,  when  trie  deceased  left  the  plank  walk,  have  been 
fully  within  sight  and  hearing  of  anyone  who  had  looked  to 
see  if  an  engine  or  train  was  approaching.  Perhaps  some  idea 
of  its  proximity  to  the  crossing  may  be  formed  from  the  fact 
of  the  deceased  not  having  been  seen  by  the  man  on  the  en- 
gine. No  doubt  the  accident  happened  before  daylight ;  but 
what  reason  can  be  suggested  for  thinking  that  the  deceased 
could  not  have  seen  and  heard  the  engine  if  he  had  looked  up 
the  line.  I  think  the  case  is  one  to  which  the  language  of 
BOWEN,  L.  J.,  in  Davey  v.  London  and  South  Western  R. 
12  Co.,  Q.  B.  D,  70,  may  be  applied :  The  deceased,  before, 
leaving  the  crossing,  "  Had  he  been  a  sensible  man,  would  have 
looked  up  and  down  the  line  to  see  if  there  was  a  train  coming 
either  way.  A  train  was  in  fact  so  close  to  him  that  he  was 
only  able  to  cross  fifteen  feet  (in  our  case  twenty  or  thirty  feet) 
before  he  found  himself  between  its  buffers.  Now,  is  it  open 
to  any  reasonable  man  to  draw  the  inference  that  the  accident 
was  caused  by  anything  except  the  gross  negligence  of  the  man 
who  never  looked  at  a  train  (or  engine)  which  waswithin  a  few 
feet  of  him." 

I  refer  also  to  Commissioner  for  Railways  I*.  Brown,  13  App. 
Cas.  133  ;  Dublin  Wicklow  and  Wexford  R,  Co.  v.  Slattery, 
3  App.  Cas.  1 1 55,  at  p.  1166. 

I  think,,  with  great  respect,  that  the  appeal  should  be  al- 
lowed. 

McLennan,  J.  A. — In  cases  of  this  sort  when  the  facts  are 
admitted  or  not  disputed,  it  is  the  function  of  the  judge  to 
say  whether  an  inference  of  negligence  can  proper- 
Sto  Md  J^  'y  ^^  drawn  from  them,  and  it  is  the  function  of^the 
jiflg*  u  •■  .^^y  ^^  g^^  whether  they  will  or  will  not  draw 
that  inference.  Per  Lord  Blackburn,  Dublin, 
Wicklow  and  Wexford  R.  Co.  v.  Slattery,  3  App.  Cas.  11 55. 
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In  this  case  there  was  no  controversy  about  the  facts.  The 
jury  did  draw  the  inference,  and  the  sole  question  in  this  ap- 
peal is,  whether  the  inference  could  properly  be  drawn. 

The  onus  of  proof  lay  upon  the  plaintiff,  and  she  had  to 
make  out  that  the  accident  was  caused  by  a  negligent  act  of 
the  defendants,  and  that  her  husband  was  not  guil- 
ty of  any  negligence  which  contributed  totheacci-  ?J^"*' 
dent,  or  if  he  was,  that  the  defendants  could  by  reas-  puiatit" 
onable  care  have  avoided  injuring  him.     Davey  v. 
London  and  South  Western  R.  Co.,  11  Q.  B.  D.  213;  12  Q. 
B.  D.  70;  14  Am.    &  Eng.  R.  Cas.  650;  Metropolitan  R.  Co. 
*.  Jackson,  3  App.  Cas.  193. 

Now,  if  the  deceased  had  been  standing  on  the  plank-walk, 
where  he  had  a  right  to  be,  instead  of  twenty  feet  at  least  be- 
yond it,  where  he  had  no  right  to  be,  at  all  events 
not  until  after  the  passenger  train  had  stopped,  I  jJ^^^I^HII 
could  understand  that  it  might  have  been  the  duty  dMOMcd. 
of  the  engineer  or  fireman  to  see  him  there,  and  to 
endeavor  to  stop  the  engine,  but  I  am  unable  to  see  how    as 
a  matter  of  law  it  can  be  negligence  not  to  have  seen  him 
where  he  was  standing. 

I  have  given  my  most  earnest  attention  to  the  case,  and  I 
am  unable  to  see  anything  upon  the  undisputed  facts  of  the 
case  from  which  the  jury  could  properly  have 
drawn  the  inference  of  negligence  by  the  defend-  j^^^"  •* 
ants  contributing  to  the  accident :  Simkin  v.  Lon- 
don and  North  We,stem  R.  Co.,  2\  Q.  B.  D.  453 ;  35  Am.  & 
Eng.  R.  Cas.  487. .  I  think,  moreover,  that  the  deceased  suf- 
fered from  his  own  great  carelessness.  There  was  plenty  of 
room  where  he  stood,  a  single  step  would  have  saved  him.  The 
headlight  was  shining,  thebell  was  ringing,  and  the  engine  was 
moving  between  two  and  three  miles  an  hour,  a  moderate 
walking  pace  for  a  man,  and  I  do  not  see  any  proof  that  the 
defendants  could  with  reasonable  care  have  avoided  the  ac- 
cident, which  the  unfortunate  man  thus  brought  upon  himself. 
It  is  mere  matter  of  conjecture  whether  if  the  engine  had 
been  differently  constructed  the  engineer  would  or  would 
not  have  seen  him  in  time  to  have  saved  him.  Neil  v.  Trav- 
ellers' Insurance  Co.,  7  Ont.  App.  570,  at  p.  574;  12  Can.  S.  C. 
R.  55  ;  Avery  v.  Bowden,  6  E.  &  B.  953. 

I  think  the  appeal  should  be  allowed,  and  that  judg- 
ment should  be  entered  for  the  defendants. 

Hagerty,  C.  J.  O. : — It  would  have  been  better  that  the 
jury  should  been  asked  to  find  specifically  that,  ac-  g^^,^. 
cording  to  the  evidence,  the  company  had  allowed  Sm^jmn. 
persons  to  go  round  the  end  of  an  overlapping  train 
to  reach  their  station,  that  is,  that  they  had  never  interfered 
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with  passengers  so  doing.  Nicholson  v.  Lancashire  and  York- 
shire R.  Co.,  3  H.  &  C.  534,  is  instructive  on  this  point; 
R^ers  V.  Rhymney  R.  Co.,  26  L.  T.  N.  S.  879. 

The  overlapping  by  this  train  was  of  frequent  occurrence, 
and  would  generally  continue  some  twenty  minutes.  In  go- 
ing round  the  rear  car,  the  deceased  only  did  what 
■uMwTwT  "'°^'-  persons  would  have  done  under  the  same  cir- 
ateafiM.  cumstanccs  at  risk  of  being  too  late.  The  case  is 
not  without  some  evidence  of  negligence  as  to  the 
shunting  engine,  and  I  agree  that  the  judge  was  right  in  re- 
fusing to  withdraw  it  from  the  jury.  It  was  provecTthat  it  is 
difficult  to  see  objects  from  this  engine,  unless  they  are  say 
fifty  or  sixty  feet  away,  from  the  height  of  the  water  tank. 
Two  witnesses  speak  as  to  this,  and  the  defendants'  engineer 
in  charge  of  the  epgine  did  not  see  the  deceased  until  he  saw 
him  under  the  wheels  of  the  shunter ;  and  his  so  seeing  him 
was  in  consequence  of  a  man  halloaing  to  him  to  stop,  there 
was  a  man  under  the  engine. 

It  was  certainly  proper  to  submit  this  to  the  jury,  as  it  was  . 
submitted  by  the  learned  judge,  and  the  jury  found  there  was 
negligence  in  the  management  of  that  engine. 

I  agree  with  the  learned  judge  of  the  chancery  division, 
that  the  verdict  should  not  oe  disturbed. 

The  railway  company  invite  passengers  to  this  station  and 
platform  by  one  only  approach — a  road  or  path  crossed  by 
iiTitMio-  ta  eleven  of  their  tracks.  They  block  this  path  by  a 
51^1*"*  h  *'^^'*-  ^  ^"^  unable  to  see  the  force  of  their  ai^- 
■c  »Mk.  jjigjjj^  jjjgj  j£  (|,g  intending  passenger  had  waited  oh 
this  path  and  probably  thereby  lost  his  passage,  he  would  not 
have  been  injured. 

We  must  look  at  his  position,  tracks  behind  and  before  him, 
and  anxious  not  to  miss  nis  train.  Must  not  a  railway  company 
fully  understand  that  in  the  nature  of  things,  in"  the  daily 
course  of  business,  the  vast  majority  of  persons  would  try  to 
get  round  an  overlapping  train? 

It  is  wholly  their  own  doing  that  they  compel  intending  pas- 
sengers to  use,  as  their  only  approacn,  a  path  through  and 
over  eleven  tracks. 

That  this  was  a  dangerous  approach  is,  I  think,  properly  de- 
ducible  from  the  evidence.  The  witnesses  were  clear  on  that 
point,  though  on  some  ground,  which  I  do  not  understand,  it 
was  severaltimes  objected  that  they  should  not  be  allowed  to 
say  so. 

when,  therefore,  such  an  approach  is  thought  sufficient  by 
the  company,  and  they  invite  people  to  use  it  as  the  only  ac- 
cess, I  reserve  for  future  enquiry,  whether  a  person  using  such 
a  way,  as  it  is  ordinarily  used,  must  always,  if  injured  by  an 
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engine  of  the  company  passing  across  it,  be  able  to  lay  his  fin- 
ger on  some  specific  act  of  negligence  in  the  management  of 
that  engine,  beyond  the  fact  that  he  was  run  down  and  hurt 
by  it,  without  any  positive  fault  or  omission  of  his  own. 

As  wassaid  by  Bramwell  B.,  in  Rogers  v.  Rhymney  R.  Co., 
26  L.  T.  N.  S.  879 :  "The  defendants  allowed  this  crossing  to 
be  used  as  a  convenience  for  their  passengers ;  and,  if  so,  tney 
must  be  taken  to  have  held  out  to  their  passengers  that  they 
might  use  it  with  safety." 

fthink  it  could  be  argued  with  much  force  that  what  they 
hold  out  is  "cross  there  and  we  won't  run  over  you,"  not  mere- 
ly that  they  will  jiot  be  guilty  of  any  specific  negligence  in 
the  management  of  the  engine  which  in  fact  does  run  over  the 
passenger. 

It  is  not  necessary  in  this  case  to  decide  more  than  the  evi- 
dence calls  for,  but  I  desire  to  guard  myself  from  deciding 
unnecessarily  here  that  it  was  essential  to  the  right  to  recover 
to  prove  specific  negligence  in  the  management  of  the  shunt- 
ing engine,  beyond  that  it  did  run  over  and  injure  the  passen- 
ger. 

A  number  of  matters  were  for  consideration  here.  The 
peculiar  nature  of  this  approach,  its  danger,  the  alleged  in- 
suflicient  lighting  and  absence  of  guards  for  the  protection 
of  the  public. 

I  refer  to  the  language  of  Erlk,  C.  J.,  Bvles,  Keating  and 
Montague  Smith,  JJ.,  on  this  head,  viz:  taking  everything 
into  account,  the  circumstances  called  for  more  vigilance  ana 
care  than  the  company  seem  to  have  exercised. 

As  to  the  suggestion  of  the  deceased  having  voluntarily 

E laced  himself  in  danger,  we  may  refer  to  a  late  case.  Os- 
orne  v.  London  and  N.  W.  R.  Co.  21  Q.  B,  D.  220,  35  Am. 
&Eng.  R.  Cas.  481. 

It  is  not  necessary  to  assert  here  that  the  law  imposes  a 
liability  on  companies,  as  it  were,  to  warrant  and  insure  per- 
^ns  wnom  they  compel  at  night  to  approach  their  station 
over  a  network  of  tracks  against  all  casualties,  but  under 
all  the  circumstances  in  evidence  I  think  it  should  be  held 
that  there  was  a  case  proper  to  be  submitted  to  the  jury  and 
enough  proved  to  warrant  their  finding  for  the  olaintiff. 

Appeal  allowed  with  costs,  Hagarty,  C.  J.  O.  dissenting. 


Duty  of  Company  at  to  IngrtM  Md  Egnu  «t  Stations — PaiMngan  run 
ovar  by  paulng  Tr^ni. — S#e  note  16  Am.  &  Eng-  R-  Cas.  320 ;  note  26  lb, 
162 :  Casey  v.  Canadian  Pac.  R.  Co..  37  /*.  172  ;  Koboste  v.  New  York,  etc., 
R.  Co.,  34/*.  515;  Harris  w.  Central  R.  Co.,  30/1*.  581 ;  Louisville,  etc.,  R. 
Co.  V.  ThompeoD,  30  li.  541 ;  Wheelwright  v.  Boston  &  A.  R.  Co.,  16  A. 
31 J ;  Braasdlv.  New  York,  etc  R.  Co.,  3 /4. 380 ;  AUenon  v.  Boston,  etc, 
39  A.  ft  E.  R.  Cu.— 33 
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R.  Co..  34  n.  563;  Baltimore  ft  O.  R.  Co.,  v.  Sute.  21  /*.  301.    See  aim 
DeKay  v.  Chicago  M.  &  St.  P.  R.  Co..  and  note.  ante. 

PaMenger  Killed  by  Running  Train  Put  Station— Defective  Lever  on  En* 
nne. — Action  was  brought  acainst  the  New  York  Central  &  Hudson 
River  R.  Co.  for  causing  the  death  of  a  passenger  who  had  left  one  of 
its  trains  after  it  had  been  stopi>ed  at  a  station,  and  was  mn  over  by  an- 
other train  running  past  the  station  at  a  rate  of  from  twenty  to  thirty  miles 
an  hour.  The  company  attempted  to  excuse  itself  on  the  ground  that  the 
lever  on  the  engine  after  being  reversed  slipped  from  its  position,  striking 
and  temporarily  disabling  the  engineer,  and  rendering  him  unable  to  con- 
trol the  speed  of  engine.  Heidttiax.  this  was  no  excuse,  it  being  negli- 
gence to  rel^  on  a  lever  which  was  liable  to  be  displaced  by  the  working 
of  the  machinery.  Parsons  v.  New  York  Cent,  ft  H.  R.  R.  Co.,  New  York 
Court  of  A^/pesM,  April  16,  1889. 


{Texas  Supreme  Court,  October  18,  1889.) 

PuMngan — Connecting    Lines — Llabll^  lor  Eipuliion, — Plaintiff   pur^ 
chased  from  the  defendant  a  lirst-class  railroad  ticket,  entitling  her  to  ride 


r  defendant's  road,  and  certain  connecting  lines.  The  ticket  contained 
a  provision  ■'  that  in  selling  this  ticket  the  iT  E.  ft  W.  T.  R.  Co.  acts  only 
as  agent  and  is  not  responsible  beyond  its  own  line."  After  leaving  de- 
fenoant's  road  and  while  on  a  connecting  line,  plaintiff  was  expelled  from 
a  first-class  carriage,  and  compelled  to  ride  second-class.  She  brought 
action  against  the  company  selling  her  the  ticket.  .^«/</,thatthecondition 
in  the  ticket  exempted  it  from  responsibility. 

Appeal  from  Shelby  County  District  Court.  The  case  is 
stated  in  the  opinion. 

E.  B.  Wheeler  and  R.  S.  Bryerly  for  appellant 

Henry,  J. — This  suit  was  brought  by  appellant  against  ap- 
pellee, as  receiver  of  the  Houston,  East  A  West  Texas  Rail- 
rtau*  ^^y  Company,  to  recover  damages.  Appellant 
charges  that  appellee,  through  his  agent  at  Timp- 
soHt  Tex.,  made  with  her  an  express  contract  to  transport 
her  and  her  three  small  children  from  Timpson,  Tex.,  to 
Bolivar,  Tenn.,  as  first-class  passengers  in  first-class  coaches, 
for  which  appellant  paid  appellee  in  advance  the  compensa- 
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tion  demanded;  and  that,  in  disregard  of  such  contract,  she  and 
her  children  were  compelled  by  a  conductor  on  the  route  to 
leave  the  first-class  coach,  and  enter  the  smoking-car  of  the 
train  on  which  they  were  being  transported,  and  remain 
there  from  11  o'clock  at  night  until  10  o'clock  the  next  day, 
under  circumstances  and  surroundings  described  as  being 
very  uncomfortable  and  disagreeable.  The  evidence  shows 
that  appellant  purchased  from  appellee  a  coupon  ticket  from 
Tirapson,  Tex.,  to  Bolivar,  Tenn.,  paying  him  the  price  asked 
for  it ;  that  appellant  asked  appellee  s  agent  who  sold  her  the 
ticket,  if  it  was  a  first-class  one,  and  he  mformed  her  that  it 
was,  and  would  carry  her  through  all  right,  without  any 
trouble  whatever.  The  coupons  were  for  passage  over 
the  Houston,  East  and  West  Texas  Railway,  the  Vicksburg, 
Shreveport  &  Pacific  Railroad,  and  the  Illinois  Central  Rail- 
road. The  price  paid  was  the  full  local  fare  of  each  road, 
added  together,  and  the  gross  sum  to  which  it  was  entitled 
was  paid  Dy  the  road  receiving  it  to  each  of  the  other  roads. 
Appellee  was  received  and  transported  over  the  first  two 
roads  ^  a  first-class  passenger,  but  when  she  reached  the  Illi- 
nois Central,  notwithstanding  the  ticket  that  she  presented 
entitled  her  to  travel  in  its  first-class  cars,  the  conductor  in- 
sisted that  it  did  not,  and  compelled  her  to  go  into  a  second- 
class  car,  and  stav  there  under  the  circumstances  alleged  in 
her  petition.  Tne  ticket  is  made  part  of  the  statement  of 
facts,  and,  among  other  printed  clauses,  contains  one  in  the 
followii^  words  :  "  That  in  selling  this  ticket  the  Houston, 
East  &  West  Texas  Railway  Company  acts  only  as  agent, 
and  is  not  responsible  beyond  its  own  line."  The  court 
charged  the  jury  to  find  for  defendant. 

The  question  of  the  liability  of  a  railroad  selling  a  through 
ticket  beyond  its  own  terminus,  and  over  connecting  roads, 
has  been  much  discussed,  and  different  opinions 
have  prevailed.  The  same  question  has  arisen  with  "^"L^ 
regard  to  the  liability  of  the  receiving  company  for  oekst" 
freight  shipped  beyond  its  own  terminus  over  con- 
necting lines  of  transportation,  but  the  existence  of  such  lia- 
bility seems  now  too  firmly  established  to  justify  further  dis- 
cussion. There  exists  respectable  authority  to  the  effect  that 
a  distinction  exists  in  this  respect  between  the  carriage  of 
goods  and  of  passengers.  Hutch.  Carr.  464;  2  Redf.  R.  R. 
313.  Other  authorities  hold  that  there  are  no  substantial 
distinctions  between  the  rules  governing  the  two  subjects. 
Quiraby  v.  Vanderbilt,  17  N.  V.  313.  In  principle  we  can  see 
no  distmction.  It  has  been  contended  that  it  is  u/tra  vires 
for  railroad  corporations  to  contract  to  carry  beyond  their 
own  lines,  but  the  great  weight  of  authority  unquestionably 
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is  that,  however  that  may  be,  the  carrier  that  engages  in  sucb 
an  uodertaking  is  estopped  from  denying  its  obli^tion  to 
periorm  it  In  Hutchinson  on  Carriers  (page  117)  it  is  said 
with  regard  to  the  carriage  of  goods :  "  It  is  universally  con- 
ceded that  he  may  bind  himself  by  an  express  contract  to 
carry  to  any  distance  or  to  any  destination,  whether  the  car- 
riage can  be  accomplished  by  his  own  means  of  conveyance, 
upon  his  own  route,  or  will  require  the  employment  of  agents 
or  subsidiary  carriers  beyond  iL  In  this  respect  he  may  bind 
himself  to  the  same  extent  as  other  contracting  parties,  even 
to  the  performance  of  impossibilities,  if  he  will. '  The  obli- 
gation to  convey  passengers  over  its  own  line  not  only  exists 
as  a  public  duty,  independently  of  any  contract  to  do  so,  but 
from  considerations  of  public  policy  it  cannot  even  be  modi- 
fied by  contract  so  as  to  exempt  the  carrier  from  the  duty  to 
protect  the  passenger  from  consequences  of  negligence  of  its 
agents  and  servants.  Gulf,  C,  etc.,  R.  Co.  v.  McGown,  65 
Tex.  640,  Beyond  its  own  line,  a  different  rule  in  some  re- 
spects prevails.  It  is  only  because  the  carrier  has  voluntarily 
contracted  to  do  so  that  it  can  be  required  to  transport  a  pas- 
senger  over  any  other  than  its  own  line  ;  and  it  results  that, 
like  other  contracting  parties,  it  may  define  the  terms  and 
limit  the  extent  of  its  undertaking  over  other  lines,  insomuch 
as  may  be  required  to  leave  upon  them  the  responsibilities  of 
their  own  negligence.  The  case  of  Pennsylvania  R.  Co,  v. 
Schwarzenberger,  45  Pa.  St.  208,  was  for  the  recovery  of 
damage  for  the  loss  of  baggage.  The  tickets  sold  by  defend^ 
ant  to  the  passenger  contamed  a  stipulation  as  follows :  "  In 
selling  this  ticket  for  passage  over  roads  west  of  Pittsburgh 
the  I^nnsylvania  Railroad^  Company  acts  only  as  agent  for 
the  western  lines,  and  assumes  no  responsibility  west  of  Pitts- 
burgh." The  court  says :  "  The  defendants  are  not  common 
earners  except  between  Philadelphia  and  Pittsburgh.  They 
were  under  no  obligation  to  carry  plaintiff  beyond  the  termi- 
nation of  their  route,  or  to  transport  his  luggage.  It  is  true, 
they  received  the  fare  for  the  wnole  distance  from  PhiladeU 
phia  to  Cincinnati,  and,  if  that  were  all,  it  might  raise  a  pre- 
sumption of  an  agreement  to  carry  over  the  entire  route  be- 
tween the  two  cities.  But  contemporaneously  with  the  re- 
ceipt of  the  fare,  and  as  evidence  of  the  contract  into  which 
they  entered,  they  gave  to  the  plaintiff  a  ticket  informing  him 
that  they  assumed  no  responsiblity  for  his  carriage,  and,  of 
course,  for  the  carriage  of  his  baggage,  beyond  Pittsburgh. 
They  notified  him  that  they  acted  only  as  agents  for  the  car- 
riers whose  route  extended  west  from  Pittsburgh,  and  not  at 
all  for  themselves.  With  this  express  disclaimer  of  personal 
liability,  there  is  no  possibility  of  implying  an  engajg'ement. 
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It  is  not  to  be  doubted  that  the  defendants  could  act  as  agents 
for  a  connecting  railroad  line,  and,  if  they  could,  the  contract 
for  carriage  between  Pittsburgh  and  Cincinnati  was  with  the 
principals  of  defendants,  and  not  with  themselves.  Their  own 
engagement  was  performed  when  they  had  transported 
plaintiff  to  Pittsburgh,  and  delivered-hi&  baggage  to  the  car- 
riers  on  the  connecting  railroad  beyond,  leading  to  Cincin- 
nati, *  *  *  A  carrier  *  *  •  may  not  release  himself 
from  responsibility  for  want  of  ordinary  care.  Here,  how- 
ever, was  no  attempt  by  defendants  to  limit  their  responsi- 
bility as  common  carriers.  There  was  nothing  more  than  an 
express  refusal  to  assume  an  additional  and  unusual  liability, 
a  careful  guarding  against  the  implication  of  a  contract, 
which,  without  the  notice,  might  have  arisen  from  the  fact 
that  the  passage-money  for  the  entire  distance  to  Cincinnati 
was  here  received.  *  *  *  This  is  the  whole  case.  The 
plaintifi  breaks  down  in  the  beginning.  He  fails  to  prove  that 
these  defendants  contracted  to  carry  him  and  his  baggage  be- 
yond Pittsburgh.  His  remedy,  therefore,  is  not  against  them, 
but  against  the  company  which  undertook  for  that  fwrtion  of 
the  route  upon  which  the  carpet-bag  was  lost."  It  isequally 
clear  in  the  case  before  us  that  the  defendant's  liability  for 
negligence  was  by  the  express  terms  of  the  contract  confined 
to  its  own  line,  and  that  it  made  the  contract  for  the  trans- 
portation of  the  passenger  over  the  line  where  the  alleged 
wrong  was  committed  only  as  the  agent  of  the  corporation 
operating  such  line  ;  and  we  conclude  that,  not  being  bound 
by  its  charter  as  a  public  carrier,  or  by  contract,  express  or 
ihi^Iied,  to  transport  the  plaintiff  over  the  Illinois  Central 
Railroad,  the  defendant  was  not  liable  in  this  action,  and  the 
court  properly  so  charged  the  jury.  If  any  negligence  of  the 
defendant  in  issuing  the  ticket  had  been  tne  proximate  cause 
of  the  wrong  to  plaintiff,  the  rule  would  be  otherwise.  Up- 
on the  material  issues  in  the  case  there  is  no  controversy 
about  the  facts,  or  conflicting  evidence.  The  judgment  is  af- 
firmed. 


Through ficltet,— See  note  I,  lAm.  A  Eng.  R.  Cas.  233 ;  note  10  /*.  813; 
note  m  lb.  139:  note  10  lb.  144;  White  v.  Fitchburg  R.  Co.,  18  tb.  140; 
hmith  V.  St.  Louis,  etc..  R.  Co.,  29  lb.  106;  Pattereon  v.  Wabash,  etc.,  R. 
Co..  18  lb.  130;  Chollette  ».  Omaha  A  R.  V.  R.  Co.,  37  lb.  16;  Washing- 
ton V.  Raleigh  A  G.  R.  Co.,  37  /*.  25,  note  32. 
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St.  Paul  &  Sioux  City  R.  Ca 

1  V. 

Robinson,  County  Auditor,  et  al 
{Minnesota  Supreme  Court,  April  ii,  1889.) 

TuKtIen— Conveyance  of  Lend  Qnnt— CraAtion  of  Special  "Land  Stocki" 
— By  a.  contract  entered  into  by  a  railroad  company  "special  land  stock" 
was  created  and  divided  gratuitously  amon^  the  common  stockholdeis. 
The  special  stock  gave  the  holder  no  rights  m  the  corporate  property  or 
management,  but  simply  entitled  him  to  a  proportionate  share  m  the  pro* 
ceeds  of  lands  set  apart  to  be  disposed  of  for  the  benefit  of  all  the  holders. 
A  trustee  for  the  holders  was  designated  by  the  instniment.  and  an  irre- 
vocable power  of  attorney  was  made  to  another  person  to  sell  the  land» 
and  apply  the  proceeds.  The  holders  of  the  "special  stock"  were  author- 
ized to  remove  all  officers  and  agents  connected  with  the  management  of 
the  property  and  also  to  remove  the  land  trustee  and  attorney  in  fact  and 
appoint  others ;  but  until  the  exercise  of  these  powers  the  powers  of  the 
trustee  were  vested  in  the  company.  There  was  never  any  reasonable  ex- 
pectation of  any  residuary  benefit  resulting  to  the  company.  Held,  that, 
although  the  l<^  title  to  the  lands  remained  in  the  companv.  the  effect  rf 
the  contract  was  to  transfer  the  entire  beneficial  interest  tberein  to  the 
stockholders  without  reserve,  notwithstanding  the  formal  provision  for  a 
resulting  interest,  and  the  reservation  of  power  of  redemption,  and  that 
the  lands  were  no  longer  exempt  from  taxation  as  part  of  the  unoonveyed 
land  giant  of  the  company. 

Sante — RaiAdJudleata — Actioni  against  Different  Gauntlet. — An  action  to 
enjoin  the  auditor  of  a  county  from  collection  of  a  tax  assessed  upon  rail- 
road  lands  on  the  ground  of  exemption  was,  on  appeal,  remanded  with  in- 
structions to  return  a  judgment  for  the  ptaintiR  if  a  certain  contract  was 
found  as  matter  of  fact  to  have  been  intended  as  a  mortgage.  On  a  second 
trial,  the  court  so  found  and  granted  the  injunction.  A  second  action  was 
thereafter  raised  against  the  auditor  of  another  county  to  enjoin  the  col- 
lection of  the  tax  levied  in  that  county.  Held,  that  the  judgment  in  the 
first  action  did  not  operate  as  res  adjudicata  in  the  second  suit,  and  that 
the  defendant  in  the  latter  was  not  estopped  from  litigating  the  case  on  its 
merits,  although  both  defendants  were  m  a  certain  sense  acting  on  bcIiaU 
of  the  public. 

Appeal  from  District  Court,  Cottonwood  County. 

Action  to  enjoin  the  collection  of  a  tax.  The  plaintiff  ap- 
peals from  an  order  denying  a  new  trial. 

Daniel  Rohrer  and  Cote,  Bramkall  &  Morris  for  appellant. 

/.  G.  Redding,  T.  /.  Knox,  F.  F.  Livermore,  and  Moses  E. 
Clapp,  Atty.  Gen.,  for  respondents. 
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Vanderburgh,  J. — A  similar  action  was  brought  by  the 
plaintiff  against  McDonald,  auditor  of  Hennepin  county, 
which  was  considered  by  this  court  on  appeal,  and  ^^  ^,^^^ 
reported  in  34  Minn.  182,  22  Am.  &  Eng.  R.  Cas. 
208.  Reference  is  made  to  the  opinion  in  that  case  for  a 
statement  of  the  substance  of  the  controversy,  which  involves 
the  construction  of  the  contract  in  question  made  by  the 
plaintiff  for  the  benefit  of  its  stockholders,  the  execution  of 
which,  it  is  claimed  by  the  defendant,  has  operated  to  sepa* 
rate  the  lands  subject  thereto  from  the  body  of  plaintiff's  land 
grant,  and  to  transfer  the  equitable  title  and  beneficial  inter- 
est therein  to  the  stockholders,  who  are  made  the  beneficia- 
ries under  such  contract.  The  contention  of  the  defendant 
is  that  these  lands  are  by  virtue  of  such  contract  subject  to 
taxation,  under  Laws  1865,  chap.  15,  §  5.  In  that  case  it  was 
held  that  the  form  of  the  written  instrument  in  question  was 
not  decisive  of  its  nature  and  legal  effect,  which   might  de- 

{)end  upon  the  determination  of  certain  material  issues  of 
act  raised  by  the  pleadings.  No  question  in  respect  to  the 
validity  of  such  instrument,  whether  it  be  denominated  a 
trust  or  a  contract,  is  raised,  nor  is  it  disputed  that  it  might 
be  construed  to  be  a  mortgage  or  security  for  the  obligations 
of  the  company,  of  whatever  form,  if  such  was  its  real  char- 
acter. A  new  trial  was  ordered  in  the  action  referred  to, 
because  the  record  did  not  support  the  findings  of  the  trial 
court  upon  material  questions  of  fact  necessary  to  be  consid- 
ered in  determining  the  legal  character  of  the  obligation,  and 
the  purpose  of  the  plaintiff  in  entering  into  it ;  in  other 
words,"  the  real  nature  of  the  transaction.  Among  the  ques- 
tions which  the  court  deemed  material  was  that  of  the  alleged 
indebtedness  of  the  corporation,  and  the  value  of  the  land 
selected  and  designated  to  be  applied  or  disposed  of  in  pur- 
suance of  the  terms  of  the  contract. 

In  the  case  at  bar  the  findings  of  the  court  embrace  all  the 
facts  necessary  for  a  full  and  final  determination  of  the  case 
on  its  merits. 

The  issuance  of  the  so-called  "special  stock"  to  the  common 
stockholders  of  the  company  was  a  substantive  part  of  the 
agreement,  the  object  of  which,  we  think,  is  shown  ^_ 
by  the  record  in  this  case  to  be  the  distribution  of  ||^^!J^!!^,. 
the  lands,  or  their  proceeds,  among  them  in  the 
manner  thereby  provided.  The  first  section  recites  that  the 
stock  was  issued  for  the  purpose  of  providing  the  means  of 
paying  the  debts  of  the  company  incurred  in  the  construction 
of  its  railroad  from  St.  Paul  to  St.  James.  It  is  designated 
"special  land  stock,"  and  gave  the  holder  no  rights  i^  the 
corporate  property  or  management,  but  simply  entitled  him 
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to  his  proportionate  share  and  interest,  to  the  amount  of  the 
face  value  thereof,  in  the  proceeds  of  the  lands  set  apart  to 
be  disposed  of  for  the  benefit  of  all  the  holders,  and  to  be  dis- 
tributed amon^  them.  By  §  6  it  is  provided  as  follows:  "In 
consideration  that  the  stockholders  of  the  St.  Paul  &  Sioux 
City  R,  R.  Company  have  purchased  and  paid  for  the  special 
stock  herein  provided,  sSid  company  covenants  and  agrees 
with  Wm.  R.  Marshall,  as  trustee  for  all  the  holders  of  stock 
issued  in  pursuance  hereof,  that  the  lands  granted  by  con- 
gress to  aid  in  the  construction  of  the  company's  road,  to  the 
extent  and  quantity  of  400,000  acres,  are  hereby  set  apart  and 
specially  appropriated  to  the  payment  of  dividends  and  the 
final  extinction  and  payment  ol  the  full  par  value  of  the  stock 
issued  under  this  agreement ;  and,  to  more  fully  secure  the 
appropriation  of  said  lands  to  that  purpose,  said  company 
agrees  to  make  and  deliver  herewith  to  Elias  F.  Drake  an 
irrevocable  power  of  attorney,  authorizing  said  Drake,  in  the 
name  of  said  company,  as  attorney  in  fact,  to  contract,  sell, 
and  convey  any  or  all  of  said  lands  at  his  discretion,  and  ap- 
ply the  proceeds  to  the  payment  of  dividends  due  on  said 
stock,  and  the  excess  to  the  liquidation  and  reduction  of  the 
principal  thereof,  as  herein  provided,  to  be  appropriated  rat- 
ably on  such  stock."  The  decision  and  findings  of  the  trial 
court  affirm,  upon  sufficient  evidence,  so  that  they  cannot  be 
questioned  here,'  that,  notwithstanding  the  recitals  in  the 
agreement,  which  appear  therefrom  to  be  untrue,  there  was 
in  fact  no  indebtedness  due  to  the  stockholders  from  the  com- 
pany, and  no  indebtedness  or  obhgation  was  secured,  or  in- 
tended to  be  secured  or  provided  tor,  by  the  issuance  of  the 
stock ;  nor  was  it  issued  to  raise  money  or  to  provide  means 
for  the  payment  of  the  debts  of  the  company ;  nor  was  it  sold 
to  them,  but  the  whole  amount  (24,000  snares)  was  delivered 
to  the  stockholders  at  the  rate  of  $1  per  share  of  $100,  which 
charge  is  found  to  have  been  imposed  and  paid  to  defray  the 
expenses  incident  to  the  trust,  and  as  a  mere  nominal  consid- 
eration. As  found  by  the  court,  the  truth  appears  to  be  that 
the  common  stock  had  not  up  to  the  time  of  the  date  of  the 
agreement  proved  a  profitable  investment,  and  that  by  the 
construction  of  the  portion  of  the  road  built,  the  company 
had  earned  the  lands,  and  that  400,000  acres  thereof  might 
properly  and  equitably  be  distributed  among  *he  stockhold- 
ers, in  justice  to  them ;  and  such  a  dividend,  in  conformity 
with  the  terms  of  the  agreement,  would  not  interfere  with  the 
security  of  the  creditors  or  the  success  of  the  enterprise.  As 
there  was  no  one  else  to  complain,  it  was  a  matter  that  con- 
cerned the  stockholders  alone.  It  will  be  observed  that  by 
§  3  of  the  contract  the  holders  of  the  common  stock  are  to 
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receive  one  share  of  the  special  stock  for  each  share  of  the 
common  stock,  thus  duplicating  the  latter.  In  this  contract 
the  lands  were  estimated  at  $6  per  acre,  so  that  the  value 
thereof,  as  so  estimated,  corresponded  to  the  face  value  of 
the  24,000  shares  of  the  stock,  and  the  amount  of  land  and 
stock  was  adjusted  on  that  basis.  TJie  agreement  also  pro- 
vided for  dividends  at  the  rate  of  7  per  cent,  per  annum  from 
the  current  sales.  The  eleventh  section  declares  "the  intent 
of  the  agreement  to  be  that  special  stock  shall  be  issued  to 
the  amount  of  $2,400,000,  based  on  400,000  acres  of  land, 
which  are  to  be  set  apart  specially,  by  description,  as  soon  as 
convenient,  and  sold  by  the  attorney  in  fact  as  trustee,  under 
the  direction  of  the  board  of  directors  of  the  St.  Paul  &  Sioux 
City  R.  R.  Co.,  or  the  trustees  who  may  be  chosen  by  the 
holders  of  the  special  stock,  as  hereinbefore  provided,  the 

fjroceeds  to  be  applied  to  pay  dividends,  and  the  surplus 
rom  time  to  time  to  be  distributed  to  pay  the  principal  of 
said  stock,  and  that  the  holders  of  said  stock  shall  never  be 
entitled  to  any  dividend  or  interest  in  the  property  in  the 

Eossession  of  the  company,  except  as  arises  from  the  lands 
ereinset  apart  for  that  purpose."  And  the  lands  were  ac- 
cordingly so  specifically  set  apart  and  designated  and  the 
parcels  described  in  the  complaint  and  in  controversy  here 
are  part  of  the  same,  still  remaining  unsold. 

Tne  so-called  "stockholders"  were  practically  given  com- 
plete control  of  the  property;  that  is  to  say,  they  were  author- 
ized to  elect  trustees  at  any  time,  who  "might  at 
pleasure  remove  any  and  all  officers,  agents,  and  m^j. 
servants  employed  in  and  about  the  management 
of  said  lands  or  property,  and  appoint  others;  also  remove 
said  land  trustee  anci  attorney  in  fact,  and  appoint  others." 
They  were  also  empowered  "to  control  and  direct  the  attor- 
ney in  fact  as  to  the  price  and  manner  of  selling,  and  gener- 
ally to  do  all  suph  acts  as  the  owner  of  the  same  might  do," 
Until  "such  time  as  the  holders  of  said  special  stock  shall 
choose  a  board  of  trustees,  the  board  of  directors  of  the  St, 
Paul  &  Sioux  City  R.  R.  Co.  shall  have  power  to  do  all  the 
things  pertaining  to  the  duties  of  such  trustees."  Provision 
was  also  made  for  exchanging  stock  for  lands  upon  terms 
consistent  with  the  common  rights  of  the  stockholders.  In 
other  words  the  stockholders,  through  the  trustees,  were 
invested  with  full  disposing  power,  and  could,  through  the 
attorney  in  fact,  whose  authority  the  company  could  not 
revoke,  transfer  the  title  to  the  lands;  and,  m  case  of  a  fail- 
ure to  appoint  trustees,  the  directors  of  the  company  were 
invested  with  like  powers,  and  in  the  execution  thereof  were 
not  acting  as  officers  of  the  company,  but  as  trustees  of  the 
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special  stockholders,  and  the  company  simply  held  the  bare 
legal  title,  without  any  power  to  interfere  with  the  disposition 
thereof  by  such  trustees  in  the  lawful  exercise  of  the  discr& 
tion  and  authority  vested  in  them. 

The  case  might  have  seemed  plainer  if  the  lands  had  actu- 
ally  been  conveyed  to  the  trustees,  but  in  its  legal  aspects  it 
is  the  same.  A  stockholder  is  not  by  virtue  of  that  relation 
a  creditor  of  the  corporation,  and  the  special  certificates 
issued  to  the  common  stockholders  in  this  instance  simply 
measured  the  interest  of  each  in  the  lands,  and  represented 
no  debt  or  obligation  of  the  company,  and  secured  none,  and, 
it  appears  by  tne  findings,  was  not  intended  to  secure  any, 
and  gave  them  no  corporate  rights  or  interest  whatever.  As 
suggested  in  the  case  against  McDonald,  the  term  "stock," 
as  applied  to  such  certificates,  which  are  merely  evidence  of 
the  respective  interests  of  the  beneficiaries  in  the  lands,  is  not, 
strictly  speaking,  a  proper  one.  But  a  moment's  considera- 
tion will  make  it  clear  that  the  scheme  adopted  was  the  only 
practicable  one  for  a  fair  and  equal  division  of  the  lands  desig- 
nated. A  great  number  of  parcels  of  wild  lands,  lying  in  dif- 
ferent counties,  of  unequal  values,  belonging  to  and  to  be  dis- 
tributed among  a  large  number  of  persons  having  unequal 
interests,  could  hardly  have  been  partitioned  except  through 
a  sale  thereof.  And  to  render  the  undivided  interests  prac- 
tically available  to  the  owners  pending  the  sale  and  appro- 
priation of  the  proceeds,  certificates,  by  whatever  name  called, 
would  naturally  and  properly  be  issued  to  them. 

In  respect  to  the  amount  of  the  capital  fund,  the  court  finds 
that  the  value  of  the  lands  embraced  in  the  trust,  when  cre- 
ated, did  not,  on  the  average,  exceed  $5  per  acre,  and  the 
stock  was  worth  not  more  than  60  per  cent,  of  its- 
J^*'  face  value.      In  view  of  the  conflicting  evidence 

upon  which  this  conclusion  is  based,  the  extent  of 
the  plaintiff  s  land  grant,  and  the  amount  of  unimproved  lands 
inviting  purchasers,  we  think  the  finding  sustained  by  the 
record,  and  that  the  estimate  placed  by  the  company  upon 
the  lands  all  or  more  than  they  were  worth.  Sales  have  con- 
tinued from  year  to  year,  ana  all  but  about  $496,000  of  the 
stock  has  been  retired,  leaving  about  Sj.oooacres  still  unsold. 

The  rise  in  value  has  been  insufficient  to  keep  the  stock 
from  becoming  greatly  depreciated,  and  the  dividends  have 
been  only  partially  provided  for,  out  of  the  yearly  sales. 
There  has  at  no  time  been  any  reasonable  expectation  of  any 
residuary  interest  in  the  company. 

Upon  the  whole  record,  and  construing  the  terms  of  the 
contract  with  the  evidence  and  the  findings  of  the  court 
hereinbefore  referred  to,  we  think,  therefore,  the  further  find- 
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ing  and  conclusion  of  the  trial  court  sustained,  that  the  solff 
purpose  of  the  execution  of  the  contract,  and  the  is.  ^^^^^ 
Suance  of  the  stock,  was  to  appropriate  all  the  lands  ■crMant- 
included  in  the  trust,  and  to  transfer  the  entire  ben-  inuuftr  of 
eficial  interest  therein  to  the  stockholders  with-  ►"•■"•^  1^ 
out  reserve ;  notwithstanding  the  formal  provis-  """■ 
ion  for  a  resulting  interest  and  the  reservation  of  an  option 
for  a  redemption  of  the  lands  and  a  discharge  of  the  trust  in 
certain  contingencies ;  that  is  to  say,  by  the  terms  of  the  con- 
tract the  holders  of  the  stock  so  far  controlled  the  appraisal 
and  disposition  of  the  lands  as  to  enable  them  to  depnve  the 
corporation  of  any  residuary  or  resulting  interest  therein,  and 
as  a  matter  of  fact,  it  was  not  the  purpose  of  the  company, 
in  devising  and  executing  this  scheme  for  the  benefit  of  the 
stockholders,  to  retain  any  such  interest  or  any  lien  upon  the 
lands.  The  real  nature  of  the  transaction  is  therefore  appar- 
ent, and  the  instrument  will  not  be  held  to  be  a  mortgage.  It 
secures  no  debt  or  obligation,  or  the  performance  of  any  act 
or  duty. 

Upon  the  facts  found,  therefore,  this  case  is  practically  de- 
termined by  the  decision  in  that  against  McDonald,  above 
referred  to.  We  hold,  then,  that  the  instrument  under  con- 
sideration is  in  the  nature  of  a  contract  for  the  disposition  o£ 
these  lands,  and  is  fairly  within  the  provisions  of  chapter  15, 
Laws  1865,  §  5,  under  which  "the  exempt  lands  of  plaintiff  be- 
come taxable  after  they  are  contracted  to  be  sold  or  conveyed. 
They  are  taxable  in  tne  hands  of  the  trustees,  and  the  taxes 
should  be  treated  as  part  of  the  expenses  of  executing  the 
trust. 

2.  In  the  case  of  this  plaintiff  against  McDonald,  above  re- 
ferred  to,  a  new  trial  granted  by  this  court,  which  was  sub- 
sequently had  before  the  district  court  of  Hennepin  county, 
ana  upon  the  evidence  adduced  before  the  court 
upon  that  trial  a  decision  was  arrived  at  in  that  ^'iiMiT 
case,  favorable  to  the  plaintiff,  and  judgment  for 
the  relief  sought  was  accordingly  thereafter  rendered  by 
that  court.  It  is  now  claimed  on  "behalf  of  the  plaintiff  that 
the  judgment  in  that  action  was  a  final  determination  of  the 
questions  at  issue  touching  the  lawful  authority  to  tax  the 
lands  embraced  within  the  contract  under  consideration,  and 
binding  upon  all  the  municipal  corporations  and  political  sub- 
divisions m  the  state,  as  well  as  those  embraced  within  the 
county  of  Hennepin,  and  represented  by  its  officers  who  were 
made  parties  to  that  action.  We-do  not  think  that  this  con- 
tention can  be  supported.  While  the  issues  and  subject-mat- 
ter of  the  controversy  are  substantially  the  same,  the  parties' 
are  not 
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It  is  true  that  the  proceedings  for  the  levy  and  collection 
of  taxes  in  the  several  counties  are  in  behalf  of  the  public, 
and  in  pursuance  of  the  general  laws,  and  hence  arc 
XBtnvoftra.  not  unfrequentlv  referred  to  as  being  prosecuted 
^^!^  by  the  state."  But  the  state  is  not  to  be  deemed  a 
toi^  party  thereto  in  any  such  sense  as  that,  in  a  suit  to 

restrain  the  officers  of  a  municipal  corporation  or 
county  from  levying  or  enforcing  the  collection  of  taxes  upon 
property  within  its  limits,  such  officers  can  be  held  to  repre- 
sent all  the  other  counties  and  subordinate  political  divisions 
of  the  state  which  have  authority  to  levy  taxes.  The  state  is 
divided  into  counties,  and  besides  cities  and  villages  the  count- 
ies are  divided  into  towns  and  school-districts.  These  are 
all  made  corporations  by  law,  with  limited  powers  for  the 
purpose  of  local  self-government,  and  the  management  of 
their  own  affairs,  and  vested  with  the  authority  to  levy  taxes 
for  local  purpose.  In  subordination  to  the  state  each  of  these 
corporations  are  separate  and  independent  organizations, 
though  exercising  similar  functions.  They  all  have  the 
right  to  hold  property,  to  make  contracts,  and  to  sue  and  to 
be  sued,  as  well  as  to  levy  taxes.  Though  they  exercise  the 
functions  of  government  under  the  constitution  and  laws  of 
the  state,  and  are  a  part  of  the  state,  they  are  separate  cor- 
porate entities,  each  acting  independently  withm  its  own 
sphere,  and  through  its  own  officers.  Municipal  corporations 
with  special  charters  have  more  enlarged  powers,  yet,  in  ex- 
ercising the  power  of  taxation  and  of  local  administration, 
their  authority  differs  only  in  degree  from  that  of  counties, 
towns,  and  school  districts.  The  interests  of  a  particular  lo- 
cality can  be  best  administered  by  its  own  inhabitants,  or  the 
legally  selected  persons  of  their  own  choice,  and  the  right  to 
local  self-government  is  one  of  the  distinctive  features  of  our 
republican  system.  Const,  art.  3  ;  Cooley,  Const.  Lim.  *i89 
*I90;  Fatten  I'.  Long,  68  Pa.  St.  362.  And  the  constitution 
has  imposed  restrictions  upon  the  state  in  respect  to  taxation, 
which  are  not  imposed  upon  counties,  towns,  and  cities.  Dav- 
idson  V.  Commissioners,  18  Minn.  494,  (Gil.  432.)  Subject  to 
certain  limitations,  these  corporations  determine  for  them- 
selves the  amount  and  purposes  for  which  taxes  shall  be  raised 
upon  the  pFoperty  within  their  jurisdiction,  and  it  is  not  un-  . 
usual  for  the  legislature  to  authorize  such  municipalities  or 
districts  to  levy  and  collect  its  own  taxes  by  separate  pro- 
ceedings, and  wholly  through  its  own  officers.  It  was  for- 
merly so  in  the  case  of  school  districts  in  this  state.  Comp. 
St.  1858,  chap.  23,  ^66. 

Under  our  present  statutes,  the  county  officers  of   each 
county,  in  levying  and  collecting  taxes,  are  /re  /uu  vice  the 
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agents  of  the  several  local  political  subdivisions  in  the  coun< 
ty  acting  for  them  as  well  as  for  the  county,  .  Gen,  St. 
i8;8,  chap,.  ii.J^  49,  Jo,  54;  City  of  St.  Paul  v.  Cotter, 
12  Minn,  51,  (Gil.  16;)  Guilder  v.  Dayton,  22  Minn.  371. 
Each  county,  city,  town,  and  schooUdistrict  is  separately 
and  peculiarly  interested  in  the  question  as  to  the  amount 
of  property  subject  to  taxation  within  its  limits,  both  as 
respects  the  purposes  of  taxation  and  the  rate.  They  have 
each  a  right  to  be  heard  then,  upon  the  claim  to  exempt  such 
property.  It  is  undoubtedly  competent  for  the  legislature 
to  provide  that,  in  a  matter  of  public  and  general  interest, 
the  issues  may  be  determined  for  the  whole  state  in  one  ac- 
.  tion,  in  which  shall  be  represented  all  interests  and  political 
subdivisions.  But  such  is  not  the  nature  of  this  case.  It  is  not 
material  that  the  attorney-general  appeared  '  in  that  action. 
The  rule  is  not  thereby  changed,  and  our  attention  has  not 
been  called  to  any  statute  giving  such  effect  to  a  suit  of  this- 
character,  or  any  satisfactory  authority  supporting  the  prop- 
osition that  an  action  brought  against  the  officers  01  one 
county,  city,  or  school-district,  by  the  owners  of  lands  there- 
in,  shall  be  notice  to  and  bind  all  other  similiar  bodies  cor- 
porate in  the  state,  whether  they  have  any  opportunity  to 
be  heard  or  not.  The  local  authorities  of  Cottonwood  county 
had  no  legal  notice  of  the  suit  by  plaintiff  against  McDonald, 
had  no  opportunity  to  produce  witnesses,  or  be  heard  on  the 
trial,  and  are  not  bound  by  the  decision  and  judgment  in  that 
case.  Adams  v.  Auditor  General,  43  Mich.  453.  It  is  true 
that  the  decision  in  one  such  suit,  in  practice,  frequently  dis- 
poses of  other  similiar  cases  as  a  precedent,  if  the  facts  are 
undisputed  and  the  law  arising  thereon  is  fully  and  finally 
determined,  because  it  would  oe  idle  to  try  other  cases  under 
such  circumstances.  But  that  does  not  effect  the  question 
of  the  legal  rights  of  other  parties  to  litigate  the  questions  of 
fact,  or  DC  heard  in  their  own  cases.  The  decision,  then, 
in  the  case  referred  to,  cannot,  we  think,  be  held  a  conclusive 
bar  to  the  assertion  of  defendant's  rights  in  this  action,  and 
since  the  issues  involved  in  this  action  are  determined  adverse- 
ly to  the  plaintiff,  on  the  merits,  it  is  not  necessary  to  discuss 
the  question  whether,  in  view  of  the  legal  remedies  afforded 
by  our  statute,  an  injunction  may  issue  to  restrain  the  officers 
iron)  proceeding  to  levy  taxes  upon  real  estate,  which  are 
shown  to  be  illegal.     Order  denying  a  new  trial  affirmed. 

Twatlon — exemption  of  Ltnd  Orant— "8«lo  or  Convojanee."— In  deter- 
mining the  question  whether  a  sale  or  conveyance  of  lands  by  a  railroad 
has  been  made,  the  mere  form  or  terms  of  the  agreement  by  which  the  ti- 
tle is  affected  ia  not  alone  to  be  considered,  but  rather  the  real  character 
ot  the  transaction.    SL  Paul  A  S.  C  R  Co.  v.  McDonald  (Minn.),  21  Aou 
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Jk  Eng.  R.  Cas.  20S.  213 ;  St.  Paul  A  C.  R.  Co.  v.  McDonald,  34  Minn,  ijj- 
If  the  corporation  has  conferred  upon  the  grantees  the  entire  beneficial  in- 
terest in  the  property,  even  though  it  still  retains  the  bare  legal  title,  the 
exemption  from  taxation  ceases.  And  if  the  corporation,  tfhile  actually 
intending  to  convey  the  beneficial  interest  in  the  lands,  has  reserved  a 
form  of  ownership  or  right  of  redemption  only  for  the  purpose  of  preserv- 
ing the  exemption  from  taxation,  the  reservation  is  fraudulent  as  to 
the  state,  and  inefleaual.  St.  Paul  &  5.  C.  R.  Co.  v.  McDonald  (Minn.), 
22  Am.  &  Eng.  R.  Cas.  zo8,  213.  In  determining  whether  a  sale  or  convey- 
.ance  of  the  lands  was  intended  to  be  effected,  such  questions  as  whether 
any  indebtedness  existed  on  the  part  of  the  corporation,  the  value  or  sup- 
posed value  of  the  land  as  compared  with  the  amount  of  the  alleged  obli- 
rtton.  and  the  relations  and  conduct  of  the  parties  are  material.  St.  Paul 
S.  C.  R.  Co.  V.  McDonald  (Minn.),  32  Am.  &  Eng.  R.  Cas.  zo8.  214. 
A  railroad  company  inpart  payment  of  the  construction  of  its  road,  agreed, 
as  soon  as  it  received  title  to  certain  lands,  to  convey  them  to  the  contract- 
ors or  such  persons  as  they  should  designate.  The  agreement  provided  in 
effect  that  the  contractors  should  have  the  option  of  leaving  the  title  in 
the  name  of  the  company  and  having  it  dispose  of  the  lands  tot  their  bene- 
fit. !t  was  held  that,  as  the  entire  consideration  had  passed  before  the 
-contract  was  made,  the  equitable  title  passed  to  the  contractors:  that  the 
company  held  only  the  legal  title  as  trustee  for  them,  the  entire  beneficial 
interest  being  in  the  contractors ;  and  that  the  lands  were  taxable.  State  v, 
Winona  *  St.  P.  R.  Co.,  2 1  Minn.  472.  In  St.  Paul  &  C.  R.  Co.  -v.  McDon- 
^d.  34  Minn.  195,  the  court  held  the  lands  to  t>e  taxable  although  the  in- 
strument in  question  was  in  the  fonn  of  a  mortgage  in  favor  of  the  con- 
tractors. Special  stress  was  placed  upon  the  fact  that  the  organization  of 
ihc  railroad  company  was  kept  up  by  the  construction  company  solely  for 
tbe  purpose  of  escaping  taxation,  although  the  railroad  had  long  been  sold 
and  the  company  had  ceased  to  do  business  as  a  common  carrier.  See  also 
State  V.  Webber,  38  Minn.  397;  States.  Southern  Minn.  R.  Co.,  21  Minn. 
344. 
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Robinson,  Auditor,  ei  al. 
(Minnesota  Supreme  Court,  October  3,  1889.) 

instrument  known  a 

Elaintiff  conveyed  a  part  of  its  land  grant  to  trustees  that  the  lands  might 
c  sold,  and  the  proceeds  devoted  to  the  satisfaction  of  certain  bonds  is- 
sued at  the  same  time  and  sold  in  open  market,  that  funds  might  be  ob- 
tained with  which  to  buildaportionof  plaintiff's  railway,  construed  in  con- 
nection with  such  circumstances  as  appeared  from  the  testimony,  and 
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under  the  rules  established  by  this  court  in  St.  Paul  &  S.  C.  R.  Co.  v.  Mo 
Donald,  34  Minn.  182,  32  Am.  &  Eng.  R.  Caa.  208.  /feld.tbai  the  transac- 
tion did  not  amount  to  a  conveyance  of  the  lands,  and  that  they  are  not 
taxable  under  §  5,  chap.  15,  Minn.  Gen.  Laws  1865. 

Appeal  from  District  Court,  Cottonwood  County. 
Daniel  Rohrer  for  appellant. 

Moses  E.  Clapp,  Atty.  Gen.,  T.  J.  Knox,  and  J.  G.  Redding 
for  respondents. 

Collins,  J. — The  lands  involved  in  this  litigation  are  among 
those  granted  by  the  general  government  in  the  year  1857,  in 
trust  to  the  then  territory  of  Minnesota,  to  aid  m  ^^ 

the  construction  of  a  specified  line  of  j^ilway,  and 
thereafter  transferred  to  the  plaintiff's  predecessor,  the  St. 
Paul  &  Sioux  City  Company,  in  execution  of  the  trust.  As 
originally  held,  and  prior  to  a  transaction  which  included  the 
execution  of  an  instrument  styled  a  "  trust  deed  "  by  the  plaint- 
iff, these  lands  were  wholly  exempt  from  taxation.  In  1869 
plaintiff,  authorized  so  to  do  by  chap.  50,  special  laws  of  that 
year,  became  the  owner  of  the  lancts  in  question,  a  six-mile 
grant  in  the  state  of  Minnesota.  It  also  held  a  ten-mile  grant 
in  the  state  of  Iowa.  The  railway  which  plaintiff  and  its 
predecessor  had  undertaken  and  were  obliged  to  build  in  or- 
der to  earn  the  lands  embraced  in  these  grants,  had  not  been 
fully  built.  For  the  purpose  of  raising  funds  wherewith  to 
complete  the  same,  this  plaintiff  made  its  bonds  for  %yx>  each, 
in  the  aggregate  sum  of  $2,800,000.  To  secure  the  payment 
of  the  l»nds  it  executed  the  so-called  "  trust  deed,"  bearing 
date  August  i,  1871,  in  which  Alexander  H.  Rice  and  Elias  F. 
Drake  were  named  as  trustees,  whereby  it  conveyed  to  them, 
for  the  purpose  above  mentioned,  all  of  its  said  granted  lands 
in  Minnesota  and  Iowa,  supposed  to  be  about  637,000  acres. 
Of  these  acres,  however,  the  court  finds  that  it  was  not  then 
expected,  owing  to  conilicting  claims,  that  the  plaintiff  would 
receive  to  exceed  550,000  acres.  Five  hundred  and  thirty 
thousand  have  been  obtained,  and  made  subject  to  the  terms 
of  the  instrument  executed  to  Rice  and  Drake,  while  20,000 
acres  remain  contingent  and  unconveyed.  The  balance  of 
the  637.000  acres  was  awarded  to  another  company  after  te- 
dious litigation.  All  of  the  lands  in  this  state  have  been  dis- 
posed of  by  the  trustees,  except  62,619  acres  and  a  quantity 
of  town  lots.  By  reason  of  the  execution  of  this  trust  deed, 
the  proper  authorities  claim  that  these  lands  have  been  con- 
veyed, and,  therefore  as  provided  for  in  §  5,  chap.  15,  Gen, 
Laws  1865,  subject  to  taxation  in  the  customary  manner.  So 
believing,  the  defendant  auditor  has  caused  each  parcel  to  b« 
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assessed,  the  county  commissioners  have  levied  taxes,  which 
were  about  to  be  extended  upon  the  tax  duplicates  for  the 
year  1887,  when  this  action  was  brought,  the  object  being 
to  restrain  the  defendants  auditor  and  treasurer  from  further 
proceedings  in  the  matter.  The  form  of  the  conveyance  to 
the  trustees  and  the  surrounding  circumstances  are  not  the 
same,  but  the  principal  question  to  be  discussed  is  that  deter- 
mined in  St.  Paul  &  S.  C.  R.  Co.  v.  McDonald,  34  Minn.  t82, 
22  Am.  &  Eng.  R.  Cas,  208,  and  same  v.  Robinson,  ante  p.  502, 
As  was  said,  substantially,  in  the  first-mentioned  of  these  cases, 
the  issue  must  be  determined  by  construing  the  transaction, 
and  considering  its  intent  and  purpose. 

At  the  termination  of  the  trial  below  the  court  found  that 
when  this  trust  was  created  and  the  bonds  issued  it  was  not 
niUuiaf  expected  by  any  of  the  persons  concerned  that,  af- 
trtai  mirt.  ter  paying  the  bonds  from  the  proceeds  of  the  sales 
of  land,  there  would  or  could  be  a  residue  of  either 
lands  or  money  to  revert  to  plaintiff,  and  that  it  was  the  in- 
tention of  the  latter  to  transfer,  and  of  the  bondholders  to 
acquire,  the  entire  beneficial  interest  in  the  lands  and  all  there- 
of, said  plaintiff  retaining  nothing  but  the  bare  legal  title  and 
mere  form  of  ownership,  in  trust  for  the  holders  ol  the  bonds. 
The  trial  court  therefore  declared  the  lands  taxable,  as  is  other 
reai  property.  It  is  this  conclusion,  with  the  finding  upon 
whJcn  it  was  based,  which  are  assailed  upon  this  appeal. 

The  findings  were  reached,  and  their  correctness  must  be 

passed  upon  nere,  by  an  examination  of  the  various  provisions 

of  the  deed,  in  connection  with  another  finding  as 

«run^>t.  *^°  ^^^  ■^^'"^  ^^  ^^^  ^^^'^^  *t  ^^^  t'""®  ^^^  ^^^'^  ^^ 
made,  and  as  enhanced  by  the  completion  of  the 
railway.  There  was  no  conflicting  testimony  as  to  the  object 
in  view  and  to  be  attained  by  the  sale  of  the  bonds,  or  as  to  the 
condition  of  the  land,  or  as  to  the  situation  of  the  parties. 
The  real  purpose  of  those  who  devised  this  plan  of  raising 
funds  with  wnich  to  complete  the  enterprise,  and  the  true 
character  of  the  transaction,  may  be  discovered,  and  is  not 
necessarily  or  conclusively  determined,  by  the  legal  terms 
placed  in  the  instrument  which  has  been  executed.  The  court 
may  examine  and  construe  it  in  the  light  of  the  circumstances 
which  surrounded  its  creation,  and  wnich  may  have  attended 
it  since,  as  these  have  been  presented  by  the  testimony.  Here 
the  purpose  must  be  gathered  almost  exclusively  from  the 
trust-deed  itself,  and,  with  the  doctrine  in  mind  heretofore  es- 
tablished by  this  court,  as  controlling  in  this  class  of  cases, 
we  are  unable  to  agree  with  the  trial  court  that  in  this  trans- 
action there  was  intended,  or  was  in  fact,  an  absolute  aliena* 
tion  to  the  bondholders,  or  that  it  was  not  undisputed  that 
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there  might  be  a  surplus  of  cash  or  a  residue  of  lands  whea 
all  of  the  bonds  issued  had  been  redeemed.  To  come  to  this 
conclusion  would  be,  in  our  opinion,  to  ignore  and  sweepaway, 
without  sufficient  reasons,  and  in  the  absence  of  any  testimony 
which  would  justify  such  a  step,  the  plain  provisions  of  the 
conveyance  in  which  Rice  and  Drake  were  named  as  trustees. 
A  consideration  of  these  provisions  seems  proper.  By  the 
terms  of  these  bonds  they  were  payable  solely  out  of  the  pro- 
ceeds of  a  sale  of  the  lands  described  in  the  trust-deed.  The 
plaintiff  expressly  disavowed  any  liability  above  the  net  pro- 
ceeds of  these  sales,  but  covenanted  to  sell  the  lands  and  dis- 
tribute these  proceeds  in  accordance  with  the  terms  of  the- 
deed.  The  bonds  were  issued  for  sale,  and  were  actually  sold 
in  open  market,  and  to  many  persons  who  were  not,  and  had 
not  been,  connected  with  the  construction  of  the  railway  in. 
any  manner.  It  follows  that  when  the  trust-deed  was  execut- 
ed the  future  purchasers  of  the  bonds  were  unknown,  and 
consequently  not  named.  Any  person  could  become  a  pur- 
chaser at  the  market  price,  whicn  was  about  60  cents  on  the 
dollar,  and  this  right  of  purchase  was  unrestricted  as  to  an]ount 
or  individual.  It  was  not  nor  could  it  have  been  known, 
when  the  plan  was  formulated  and  the  bonds  placed  on  the 
market,  who  the  future  purchasers  might  be,  and  therefore 
they  were  not  consulted,  nor  did  they  have  any  voice  in  the 
matter.  Any  purpose  upon  their  part  to  enter  into  a  scheme 
whereby  the  goverment  might  be  defrauded,  and  by  which, 
they  would  become  the  real  owners  of  these  lands,  although, 
the  legal  title  remained  in  plaintiff,  could  not  have  existed 
prior  to  the  time  that  they  bought  the  bonds  in  open  market^ 
as  they  would  have  purchased  any  other  securities  which 
seemed  to  promise  a  safe  and  remunerative  investment.  They 
were  not  buying  lands  but  bonds,  and  in  the  transaction  there 
was  no  opportunity  offered  through  which  all  of  the  landed 
security  could  be  appropriated  in  exchange  for  the  bonds. 

In  this  respect  there  is  a  marked  difference  between  this 
transaction  and  that  detailed  in  the  recent  case  of  St.  Paul  & 
S.  C.  R.  Co.,  V.  Robinson,  supra.  The  trust-deed  was  made 
subject  to  certain  conditions,  restrictions,  and  limitations 
found  in  ip  distinct  articles.  The  first  of  these  au- 
thorized the  holders  of  two-thirds  in  amount  of  the  P"''"''™**' 
outstanding  bonds,  at  a  properly  called  meeting,  to  ' 
take  charge  of,  and  thereafter  control  and  manage,  the  sale  of 
all  lands  then  undisposed  of.  By  this  same  article  managers 
and  agents  could  be  appointed  at  such  meeting  who  should 
fix  and  determine  the  price  per  acre  and  the  terms  of  sale. 
By  means  of  another  article  the  plaintiff,  until  some  default 
was  made  in  the  conditions  of  the  deed,  or  uotil  the  bond- 
39  A.  &  E.  R.  Cm.— 33 
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holders  assumed  control  in  the  manner  before  mentioned,  re- 
tained  the  control,  sale,  and  management  of  the  lands.  Prices 
and  terms  of  sale  were  to  be  prescribed  by  it,  subject,  how- 
ever, to  approval  by  the  trustees,  Rice  and  Drake,  or  their 
successors.  It  was  further  provided  that  all  moneys  derived 
from  any  sale  of  land  should  be  deposited  with  the  trustees, 
or  with  such  company  or  bank  as  the  trustees  should  desig- 
nate, and  be  paid  out  oy  them — First,  in  the  payment  of  sucn 
expenses  as  might  be  incurred  in  obtaining  patents  and  titles 
to  the  lands  ;  second,  all  public  charges  and  taxes,  (the  lands  in 
Iowa  had  not  been  exempted  from  general  taxation;)  and, 
third,  such  reasonable  expenses  as  might  arise  in  the  manage- 
ment of  the  trust,  including  necessary  disbursements  in  be- 
half of  the  bondholders.  Exhibits  of  these  expenditures  were 
to  be  made  to  the  plaintiff  at  least  once  a  year,  and  to  the 
bondholders,  if  they  nad  assumed  charge,  as  provided  in  article 
I  ;  but  no  payments  for  the  personal  services  of  the  trustees 
were  to  be  made,  unless  first  authorized  by  the  plaintiff  or  by 
the  representatives  of  the  bondholders,  or  by  a  proper  court, 
whichever — for  the  time  being— might  have  control  and  man- 
agement of  the  subject  of  the  trust,  or  of  the  funds  arising 
from  the  sales.  And  whenever  the  trustees  had  accumulat- 
ed funds  sufficient  to  pay  at  least  4  per  cent,  interest  upon  all 
outstanding  bonds,  notice  was  to  be  given,  and  the  proper 
interest  coupons  redeemed.  There  was  also  a  provision  for 
the  extinguishment  of  the  principal  of  the  bonds  at  such  times 
as  the  trustees  might  have  at  least  $5,000  on  hand,  in  addition 
to  such  amount  as  might  be  needed  to  satisfy  all  original  in- 
terest coupons.  On  payment  these  bonds  were  tolw  can- 
celed and  destroyed.  Article  13  enabled  the  holders  of  the 
bonds  to  convert  them  into  such  of  these  lands  as  might  be 
at  the  time  "free  lands,"— that  is,  such  as  had  not  been  bar- 
gained or  sold,  or  contracted  to  be  sold,  through  any  particu- 
lar agency,  or  in  any  particular  manner,  or  set  apart  or  used 
for  a  town-site  or  for  depot  purposes;  the  term  "free  lands" 
applyir^  to  such  lands  only  as  were  for  general  sale  at  the 
plaintifrs  office.  These  lands  were  not  to  be  appraised  for 
this  purpose  until  title  thereto  was  acquired,-^ that  is,  as  the 
road  was  built, — and  then  by  the  plaintiff,  the  trustees  con- 
curring. The  values  so  fixed  were  to  be  designated  as  the 
"current,  appraised,  sale  value"  of  the  lands,  and  at  which 
the  bondholders  might  buy,  paying  in  bonds  at  their  face,  ex- 
cluding all  interest  which  might  be  due  thereon.  Provision 
was  also  made  for  a  modification  or  change  of  the  terms  of 
the  deed  when  the  plaintiff  and  the  trustees  should  deem  it 
advisable,  upon  the  concurrence  of  three-fourths  in  amount 
of  the  holders  of  the  outstanding  bonds.     The  same  parties 
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■were  empowered,  after  January  i,  1882,  to.  take  steps  to  close 
the  trust,  pay  all  remaining  bonds,  or  to  distribute  pro  rata 
among  the  holders  such  property  or  assets  as  might  be  on 
hand.  It  was  also  stipulated  that,  if  the  plaintiff  failed  at  any 
time  to  properly  perform  its  agreements  as  covenanted  in  the 
deed,  the  trustees  might  apply  to  any  competent  court  to  en- 
force the  provisions  found  therein,  granting  to  such  court  full 
power  and  authority  to  make  all  orders  and  judgments  nec- 
essary to  enforce,  as  well  as  to  protect,  the  rights  of  all  parties. 
In  the  concluding  article  we  find  it  agreed  that  whenever  all 
bonds  and  the  interest  thereon  shall  have  been  paid,  together 
with  the  proper  expenses  of  the  trust,  or  whenever  there  shall 
be  in  the  hands  of  the  trustees  cash  or  obligations  arising 
from  sales  sufficient  to  pay  all  outstanding  bonds,  with  inter- 
est and  expenses,  the  trust-deed  shall  be  void  as  to  all  remain- 
ing lands,  and  such,  with  all  excess  in  money  or  obligations, 
shall  revert  to  the  plaintiff. 

The  bondholders  have  never  availed  themselves  of  the  au- 
thority to  assume  control,  conferred  by  article  i,  but  the  lands 
have  at  all  times  been  controlled,  appraised,  and 
sold  by  the  plaintiff.     There  remains  in  all  about      Jj!!!^,"l? 
108,721  acres  unsold  which  are  found  by  the  court     J^ 
to  have  been  worth  not  to  exceed  $4  per  acre  when 
the  trust-deed  was   executed.      There  also  remains  unsold 
town  lots  of  the  value  of  $190,000.     With  these  findings  as  to 
values  the  plaintiff  expresses  its  dissatisfaction,  alleging  the 
findings  to  oe  erroneous,  and  in  part  unsupported  by  the  evi- 
dence. 

On  this  point  we  can  say  that  there  is  sufficient  proof  to  sus. 
tain  the  court,  although  plaintiff's  testimony,  in  the  main,  in- 
cluding proof  of  actual  sales  in  large  quantities,  indicates  the 
property  to  haVe  been  worth  much  more,  and  upon  the  trial 
some  of  defendant's  witnesses  fixed  a  greater  value  upon  it 
than  that  found.  In  determining  the  case  much  reliance  seems 
to  have  been  placed  by  the  trial  court  upon  its  findings  as  to 
the  value  of  ftiese  lands.  In  the  deed  the  number  of  acres 
was  stated  to  be  not  less  than  555,000,  but  all  lands  embraced 
in  the  grant  were  expressly  mentioned.  A  large  quantity 
-(about  87,000  acres)  were  not  included  in  the  estimate  made 
in  the  deed,  because  of  the  uncertainty  attending  their  ulti- 
mate disposal.  It  might  be  wise  and  prudent  to  exclude  these 
disputed  tracts  from  any  consideration  when  preparing  a  re- 
cital for  the  deed,  but  the  fact  that  this  was  done,  of  itself, 
and  standing  alone,  should  not  deprive  the  plaintiff  of  the 
benefits  of  its  contention  that  it  was  justified  in,  and  did  some- 
what rely  upon,  securing  an  additional  body  of  land  awarded 
to  another  company  after  much  litigation.     It  is  manifest  that 
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plaintiff's  claim  was  not  without  merit,  for  the  state  of  Iowa 
recc^nized  it  by  issuing  a  proper  certificate  of  conveyance, 
and  the  contest  was  only  settled  by  resorting  to  the  highest 
tribunal  in  the  land. 

The  value  of  the  lands  conveyed  was  declared  to  have  been 
$4  per  acre  at  the  time  the  deed  was  executed.    There  was  a 
further  finding  in  this  connection  to  the  effect  that 
Jj^j^  it  was  then  reasonably  expected  that  upon  the  com- 

pletion of  the  contemplated  railway  this  value  would 
be  increased  $i  per  acre.  We  have  carefully  examined  the 
paper  book  to  discover  the  testimony  upon  which  this  finding 
as  to  an  enhanced  value  was  based,  but  without  success.  Alt 
of  the  witnesses  testify  as  to  real  values  in  1871  and  ^ater^ 
but  none,  so  far  as  we  are  advised,  as  to  what  was  or  might 
have  been  expected  by  reason  of  the  construction  of  the  road. 
There  could  nave  been  no  doubt  but  that  by  the  building  of 
74  miles,  thus  connecting  the  lines  already  in  operation  on  the 
north  and  south,  values  would  greatly  appreciate,  and  this 
was  considered,  undoubtedly,  by  those  who  issued  as  well  as 
by  those  who  purchased  the  bonds.  As  their  worth  depended 
upon  and  was  measured  by  a  speedy  and  proper  use  of  the 
money  thereby  obtained,  upon  the  value  of  the  landed  security 
and  not  upon  the  corporative  liability  of  plaintiff,  it  would  be 

E roper  and  natural  for  all  interested  to  estimate  and  judge 
otn  bonds  and  lands  with  a  completely  equipped  and  oper- 
ated road,  with  station  houses  located  upon  reservations  pro- 
vided for  in  the  trust-deed,  around  which,  on  lands  held  by 
the  trustees,  flourishing  towns  and  villages  might  be  expected, 
all  adding  to  the  general  prosperity  and  values  as  they  then 
existed.  As  heretofore  remarked,  the  true  character  of  this 
transaction  must  be  gathered,  and  we  are  confined,  aside  from 
the  matter  of  value,  to,  an  examination  of  the  provisions  of 
the  instrument  in  question,  many  of  which  are  unlike  those 
considered  in  the  past,  in  connection  with  the  fact  that  plaintiff 
took  upon  itself  no  liability  when  issuing  the  bonds,  except 
that  imposed  by  its  covenant  to  faithfully  perform  certain 
duties  in  regard  to  the  security.  It  was  tnis  fact,  among 
others,  which  led  the  court  below  into  holding  that  article  19, 
which  relates  to  and  provides  for  moneys  analands  in  excess,, 
should  there  be  any,  and  that  they  shall  revert  to  plaintiff, 
was  inserted  in  the  deed  as  a  mere  form,  and  without  an  ex- 
pectation that  the  article  would  ever  be  utilized.  Another 
matter  which  seems  to  have  had  weight  with  the  court  was 
its  conclusion  that  the  authority  conferred  on  the  holders  of 
the  bonds  by  articles  i  and  2  was  absolute  and  uncontrollable. 
The  extent  of  the  power  granted,  or  rights  acquired,  by  this 
instrument  is  not  to  be  determined  by  an  inspecti(»i  of  one  or 
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■more  of  its  provisions,  without  reference  to  what  may  be  else- 
where  discovered.  If  it  was  a  mortgage  in  fact,  it  can  be  so 
declared,  and  any  of  the  parties  compelled  to  treat  and  con- 
sider it  as  such.  Even  if  the  agreement  had  been  that  the 
bondholders  might  appropriate  the  seclirity  in  payment  of 
their  bonds  this,  in  itself,  would  not  give  the  conveyance  the 
legal  import  of  an  absolute  and  unqualified  alienation  of  the 
land.  St.  Paul  &  S.  C.  R.  Co.  v.  McDonald,  suj>ra.  It  will  be 
noticed  that  in  this  case,  unlike  the  one  just  referred  to,  there 
■could  have  been  no  appropriation  of  the  lands  in  satisfaction 
of  the  indebtedness.  The  right  to  acquire  a  certain  part  was 
absolutely  prohibited.  They  must  necessarily  be  purchased 
with  money.  Bonds  could  only  be  used  after  title  was  per- 
fected, in  payment  of  the  so-called  "  free  lands  "  at  a  "  current, 
appraised,  sale  value,"  to  be  first  determined  by  the  plaintiff 
and  then  concurred  in  by  the  trustees.  Because  of  the  restric- 
tions imposed  by  the  deed  as  to  the  method  in  which  the 
bonds  could  be  placed  as  payment,  the  sections  providing 
therefor  were  of  little  practical  value.  Again,  by  the  terms 
of  these  articles,  the  holders  of  the  bonds  couldin  no  event 
do  more  than  to  take  control  of  and  sell  the  lands  in  the  man- 
ner  prescribed  for  the  guidance  of  the  plaintiff.  Their  method 
-of  proceeding  would  nave  been  the  same,  including  the  dis- 
bursement of  the  funds.  Had  the  bondholders  exercised  the 
power  and  assumed  control,  there  would  have  been  nothing 
out  a  change  of  management.  By  taking  such  a  step  the 
holders  of  the  bonds  would  have  obtained  no  privileges  or 
advantages  whatever.  The  duty  assumed  by  the  plaintiff  to 
-discreetnr  manage  the  trust  property,  to  judicially  convert  it 
into  cash,  and  to  pay  this  out  in  strict  accordance  with  the 
provisions  of  the  deed,  would  have  been  simply  shifted  to  the 
bondholders. 

Taking  the  instrument  as  a  whole,  in  connection  with  the 
circumstances,  the  condition,  and  value  of  the  land,  and  the 
situation  of  the  parties,  especially  the  fact  that  the 
bonds  were  intended  for  sale,  and  were  actually  f"*"  *^  *• 
sold,  in  the  markets  of  the  world,  to  many  persons  ^^^^ 
who  at  no  time  were  interested  in  plaintiff^s  road,  tim. 
and  who  took  no  part  in  the  transaction  before  they 
invested  in  the  securities,  we  are  not  prepared  to  say  wijh  the 
trial  court  that  this  transaction  was  a  scheme  or  device  where-  ' 
by  the  legal  title  to  the  land  grant  was  to  be  retained  by  the 
pUintiff,  while  the  estate,  and  all  interest  therein,  passed  to 
those  who  might  thereafter  buy  the  bonds.     Nor  can  we  say, 
upon  the  testimony,  that  the  plain  provisions  of  the  trust-deed, 
in  which  a  surplus  is  provided  for,  should  be  characterized 
and  pronounced  merely  formal,  inserted  without  expectation 
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or  belief  that  they  would  become  effective — in  other  words, 
with  intent  to  evade  taxation.  We  are  of  the  opinion  that 
the  transaction,  as  made  to  appear  by  the  testimony  before 
us,  did  not  amount  to  a  conveyance  of  the  lands,  within  the 
provisions  of  chap.  15,  Gen.  Laws  1865,  and  are  not  taxable 
under  §  5  of  that  chapter. 

As  the  other  question  presented  has  been  disposed  of  in 
Sioux  City  &  St.  P.  R.  Co.  against  these  defendants,  (Minn.) 
43  N.  W.  Rep.  75,  the  judgment  appealed  from  is  reversed, 
and  it  is  further  ordered  that  judgment  be  entered  below  as 
demanded  in  the  complaint 


South  Nashville  Street  R.  Co. 


Morrow,  Trustee. 
{Tennessee  Supreme  Court,  February  2pA,  1889.) 

Tuitlon^-Straet  Railway— Eaumsnt  in  Straati. — The  right  of  way  in  the 
Streets  of  a  city  belor^ng  to  a  street  railway  company,  is  an  rasement  in 
realty,  and  is  assessable  as  realty. 

Sama — Franehlw — AtMUment. — The  franchise  to  be  a  corporation  is- 
propeny,  but  must  be  assessed  as  such  along  with  the  tangible  property  of 
the  company  and  not  separately.  Hence,  if  the  franchise  of  a  street  rail- 
way company  has  been  assessed  along  with  the  easement  of  the  company 
in  the  city  streets,  the  assessment  is  valid. 

Sama— Increase  of  Aisaumant — Validity  of  Statute. — The  provisions  of 
the  Tennessee  Assessment  Law  of  March  25,  1887,  authorizing  the  assess- 
ment of  property  omitted  in  the  regular  assessment,  and  the  increase  of 
assessments  made  upon  inadequate  valuations  is  constitutional ;  and  an 
assessment  may  be  increased  although  the  tax  originally  assessed  has  al- 
ready been  paid. 

Sams — Auesiment  of  Stock  in  Hand*  of  Shareholdsrt — Double  Taxation. 
— The  assessment  of  stock  in  the  hands  of  shareholders  of  a  corporation  is- 
not  double  taxation,  although  a  tax  has  been  levied  upon  the  whole  prop- 
erty of  the  company. 

Same — Double  Taxation — Deduction  of  Taxes  from  Dividends. — Where  a 
tax  has  been  assessed  upon  corporate  property,  the  fact  that  the  corpora- 
tion is  required  by  statute  to  deduct  from  dividends  payable  by  it,  an  addi* 
tional  tax  assessed  upon  the  stock  in  the  hands  of  the  stockholders,  docs 
not  render  the  latter  tax  invalid  as  double  taxation. 

Sam*— Deduction  of  Tax  from  Dividend— Constitutionality  of  Statute. — 
The  legislature  may  competently  require  a  corporation  to  deduct  from  div- 
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Mends  payable  by  it,  the  amount  of  a  tax  levied  against  the  stockholders 
upon  its  stock. 

Stune — Corporate  Stock — Situ*— Non-Reildent  Stockholdsr. — The  l^isla- 
ture  may  competently  declare  that  the  situs  for  the  taxation  of  stock  shall 
be  the  place  where  the  corporation  is  located,  and  an  assessment  levied  at 
that  place  upon  stock  belonging  to  non-residents  is  valid. 

8tun« — Corporate  Bonds — Non-Resident  Bondholder*. — The  creditors  in 
corporate  bonds  can  only  be  assessed  in  respect  of  such  bonds,  at  the  place 
of  their  domicit,  and  a  statute  which  provides  that  the  corporation  shall 
deduct  from  the  interest  on  the  bonds  the  taxes  assessed  thereon,  is  invalid 
as  against  such  non-residents. 

Same — Non-Resident  Bondholder* — Municipal  Taxation. — The  legislature 
cannot  authorize  a  county  or  other  municipal  body  to  levy  a  tax  upon 
1x>nds  of  a  corporation  which  is  located  in  such  municipality,  if  the  bonds 
are  owned  by  persons  residing  beyond  the  municipal  limits,  although  with- 

8amo — Coupon  Bond* — Deduction  of  Tax  from  Coupons, — A  statute  which 
requires  a  corporation  to  deduct  from  coupons  upon  presentation  for  pay- 
ment, the  amount  assessed  upon  the  bonds,  is  invalid  as  subjecting  the 
owners  of  the  coupons  to  liability  for  taxes  upon  the  property  01  the  bond- 
holders. 

Sanve— Non-Retldentt — Deduction  from  fntereit— Validity  of  Statute. — A 
statute  which  requires  a  corporation  to  deduct  from  interest  on  bonds  the 
taxes  assessed  theseon,  and  under  which  it  is  necessary  that  the  corpora- 
tion should  discriminate  between  taxes  imposed  upon  residents  and  taxes 
imposed  upon  non-residents,  imposes  a  burden  so  onerous  upon  the  cor- 
poration, and  threatens  such  gn»s  injustice  as  to  render  the  act  invalid. 

Error, to  Circuit  Court,  Davidson  County. 
Verlrees  &  Vertrees  and  Hill  &  Granbery  for  plaintiff  in  error. 
Matt  W.  Allen,  M.  R.  Priest,  J.  B.  Daniels,  T.  M.  Steger  and 
G,  W.  Pickle  for  defendant  in  error. 

LURTON,  J. — The  plaintiff  in  error  is  a  corporation,  organ- 
ized  in  1859  under  a  charter  granted  by  the  legislature  of  this 
state.      As  such  corporation  it  obtained  from  the 
city  of  Nashville  a  right  to  lay  down,  maintain,  and  ""'■ 

operate  a  line  of  street  railway  upon  certain  streets  of  that 
city.  Under  this  charter  and  right  of  way  granted  by  the 
city,  it  has,  for  many  years,  been  running  a  line  of  street  cars. 
In  1887  it  was  assessed  by  the  regular  assessor  for  purposes 
of  state  and  county  taxation  upon  the  following  valuations: 
Real  property,  $10,000;  personal  property,  $50,000.  In  1888 
it  was  assessed  as  follows:  Mules,  $3,600;  cars,  $2,500;  real 
estate,  $9,000 ;  stockholders,  $75,000. 

By  §  24  of  the  assessment  law  of  March  25,  1887,  it  is  pro- 
vided that  if  at  any  time  after  the  assessments  have  been  made 
it  should  come  to  the  knowledge  of  the  chairman  or  judge  of 
the  county  court,  or  the  clerk  of  the  county  court,  the  county 
trustee,  or  sheriff,  that  any  person  or  corporation  has  not  been 
',  or  has  been  assessed  upon  an  inadequate  amount,  it 
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shall  be  the  duty  of  such  officer  on  motioD  of  the  attorney 
general  to  cite  sfud  person  or  corporatioo,  their  agent  or  at- 
torney, or  representative,  to  appear  before  the  trustee  for  the 
purpose  of  being  assessed  according  to  law ;  "  and  said  trustee 
IS  hereby  authorized  and  empowered  to  make  the  proper  assess- 
ment against  such  person,  firm,  or  corporation  ;  *  *  *  and 
<ause  the  same  to  be  entered  on  the  tax-books  for  collection." 
Acts  1887,  p.  34.  Under  this  authority  the  defendant,  who 
is  the  county  trustee  for  Davidson  county,  upon  the  motion 
of  the  attorney  general,  and  upon  notice  to  the  corporation, 
reassessed  the  corporate  property  for  both  1887  and  1888,  and 
at  the  same  time,  and  upon  the  same  notice  treating  the  cor- 
poration as  the  agent  for  and  representative  of  the  sharehold- 
ers and  bondholders  of  said  company,  he  assessed  the  shares 
of  stock  in  said  corporation  to  the  individual  shareholders  by 
name,  and  the  outstanding  coupon  bonds  of  the  company  to 
^'unknown  owners."  By  this  reassessment  the  valuation  of 
the  corporate  property  has  been  largely  increased.  The 
shares  of  stock  and  the  bonds  of  the  company,  not  having  be- 
fore been  assessed,  are  assessed  as  omitted  property.  The 
■company  denied  the  right  of  the  county  trustee  to  increase 
the  assessment  for  1S87,  it  having  theretofore  paid  the  tax 
assessed  against  it  for  that  year.  It  denied  the  right  of  the 
trustee  to  assess  the  shares  of  stocks,  or  to  assess  its  bonds  in 
such  manner  as  to  compel  the  company  to  collect  the  tax  thus 
assessed  from  its  shareholders  or  bondholders,  or  to  compel 
the  company  to  pay  such  tax  so  assessed,  or  be  liable  for  same. 
It  likewise  denied  the  liability  of  its  bonds  to  assessment,  and 
the  legality  of  the  assessment  made.  Both  the  shareholders 
and  the  company  denied  the  right  of  the  trustee  to  assess 
both  the  company's  property  ahd  the  shares  of  capital  stock 
as  being  double  taxation.  Thereupon  an  agreed  case  was 
made  up  to  have  the  validity  of  these  several  assessments  de- 
termined, and  to  have  the  act  of  1887  construed,  and  its  con- 
stitutionality considered,  and  the  liability  of  the  company  by 
reason  of  said  assessments  under  the  provisions  of  the  act  de* 
clared  and  ascertained.  The  parties  to  this  agreed  case  are 
the  company  and  its  shareholders  upon  the  one  side  and  the 
<x>unty  trustee  upon  the  other.  The  bondholders  are  un- 
known, and  of  course  are  not  parties  to  this  suit.  The  agreed 
case  was  submitted  to  the  circuit  court  of  Davidson  county, 
and  all  of  the  assessments  were  sustained  as  valid,  except  m 
so  far  as  the  franchise  of  the  corporation  had  been,  in  the 
opinion  of  the  circuit  judge,  assessed  separately  and  inde- 
pendently of  other  property  of  the  company.  The  action  of 
the  learned  circuit  judge  is  supported  by  an  exceedingly  able 
and  exhaustive  opmion,  whicn,  having  been  made  a  part  of 
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the  record,  has  been  of  great  service  in  reaching  the  conclu- 
sions we  shall  presently  announce. 

That  part  of  the  assessment  quashed  by  the  circuit  court 
will  be  first  disposed  of.  The  assessor  has  undertaken  to  item- 
ize the  several  properties  of  the  company,  and  to  ^ 

value  them  separately.  The  franchises  of  the  com-  ^rort. 
pany,  together  with  its'  easement  in  the  streets  of 
Nashville,  under  the  ordinances  of  said  city  and  the  contract 
between  the  city  and  the  street  railway  company,  are  assessed 
as  of  a  valuation  of  $50,000.  This  assessment  was  quashed 
under  the  authority  of  the  case  of  Lx)uisville  &  N.  R.  Co.  v. 
Bate,  12  Lea,  (Tenn.)  573,  17  Am.&Eng.  R.  Cas.  494,  as  being 
a  separate  and  independent  assessment  upon  a  mere  franchise. 
We  think  this  is  a  misconception  of  the  property  included  in 
the  item  valued  at  $50,000.  The  right  of  way  m  the  streets 
of  Nashville  is  an  easement  in  realty,  and  is  assessable  as  realty. 
This  is  well  settled,  i  Desty,  Tax'n,  300,  361,  405,  379.  In 
the  case  of  Chicago  City  R.  Co.  v.  City  of  Chicago,  the  ques- 
tion as  to  whether  the  easement  of  a  street  railway  company 
in  the  streets  of  a  city  was  assessable  as  property  was  t^ter- 
mined  in  the  affirmative.  Concerning  such  an  interest  the 
court  said :  "  It  is  true,  as  urged  by  counsel,  that  the  railway 
company  has  not  become  the  owner  of  any  portion  of  these 
streets  in  fee,  but  it  has  certainly  through  its  charter  *  *  * 
and  its  contract  with  the  city  acquireda  property  in  them  of 
a  most  valuable  character  which  neither  the  legislature  nor 
the  city  can  take  away  without  the  consent  of  tne  company, 
and  capable,  like  other  property,  of  being  sold  and  conveyed. 
The  city  council  has  made  a  contract  with  the  company,  by 
which  it  has  granted  to  the  latter  what  is  substantially  a  lease- 
hold interest  in  a  portion  of  this  street  for  a  number  of  years.  - 
It  has  acquired  rights  in  the  street  which  neither  any  other 

ferson  or  company,  nor  the  general  public,  possesses."  90 
11.  573.  This  easement  in  the  streets,  together  with  the  fran- 
chises, are  assessed  as  of  a  valuation  of  $50,000.  It  would  have 
been  better  to  have  assessed  these  elements  of  value  with  the 
iron  rails,  ties,  spikes,  etc.,  as  together  constituting  so  much 
street  railway.  In  the  case  of  Louisville  &  N.  R.  Co.  v.  Bate, 
supra,  we  held  that  an  assessment  upon  a  line  of  rail- 
way, as  a  continuous  line,  without  a  separate  and  JjJJ^J^,* "' 
independertt  assessment  upon  its  franchises  as  a 
corporation,  was  not  error.  This  was  sound  law,  and  we  ad- 
here to  it.  But  we  do  not  think  that  case  governs  this.  The 
franchise  to  be  a  corporation  is  property,  and  as  such  must  be 
assessed.  It  ought,  however,  to  be  assessed  with  the  tangible 
property  of  the  company,  and  not  separately.  Here  it  has  been 
.assessed  along  with  a  valuable  easement,  an  interest  in  realty, 
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and  we  see  no  reason  for  quashing  such  an  assessment  as  void. 

The  assessment  of  property  omitted  from  the  assessment 

made  by  the  regular  assessor  is  expressly  authorized  by  the 

act  of  1887.  We  have  repeatedly  sustained  the  val- 
^—"''KAtt  i(Jity  of  such  assessments,  and  the  constitutionality 
^,^"*^  of  the  acts  authorizing  them.  State  v.  Whitworth, 
OMM.  8  Lea(Tenn.\  594;  Shelby  Co. i/.  Mississippi  &T.R. 

Co.,  16  Lea  (Tenn.),  401 ,  That  part  of  the  act  which 
authorizes  an  additional  assessment  when  the  original  assess- 
ment has  been  upon  an  inadequate  valuation  is  not  new  legis- 
lation. The  same  provision  was  contained  in  the  act  of  1873^ 
and  a  reassessment  made  of  the  property  of  the  Louisville  &. 
Nashville  Railroad  Company  was  sustamed  by  this  court  as 
being  authorized  by  that  act.     Railroad  Co.  v.  State,  8  Heisk 

gTenn,),  700.     See,  also,  the  case  of  State  v.  Nashville  Savings- 
ank,  16  Lea  (Tenn),  114.     We  do  not  see  any  constitutional 
objections  to  such  legislation.    The  objection  that  the  actual 

fiayment  of  the  tax  as  originally  assessed  should  preclude  any 
urther  or  additional  assessment,  does  not  go  to  the  constitu- 
tionality of  the  act.  The  objection  is  not  of  serious  import 
in  any  view  of  itl  The  reply  of  the  circuit  judge  is  complete 
in  every  aspect  of  the  question.  He  said  :  "  The  constitution 
and  laws  prescribe  that  all  property  should  be  assessed  accord- 
ing to  its  value,  and  if  by  them  is  feasance  or  non-feasance  or  mis- 
take of  the  assessor  it  is  not  assessed  according  to  its  value,  but 
upon  an  arbitrary  basis  fixed  by  the  assessor  at  far  less  than  its- 
value,  why  should  the  tax  debtor  escape  simply  because  he  has- 
made  payment  ?  *  *  1 1  may  be  that  such  a  law  will  work  in- 
convenience and  annoyance  to  the  citizen,  but  all  tax  laws  are 
odious  and  vexatious.  It  is  said  the  citizen  ought  to  know 
when  he  is  through  with  the  tax-gatherer,  but  he  will  know 
when  he  has  paid  his  taxes  on  his  property  according  to  its. 
value.  He  will  know  then  he  is  secure  against  reassessment,, 
and  the  law  will  protect  him." 

The  next  objection  to  be  considered  is  that  the  assessment 
of  the  corporate  property  and  of  the  shares  of  stock  is  double 
taxation,  and  prohibited  by  that  clause  of  the  state- 
AnanatBtor  constitution  which  requires  that"  allproperty  shall 
•"''•'*'•  be  taxed  according  to  its  value."  Conceding  that 
■h^m/r"  tlis  effect  of  this  provision  is  to  prohibit  double  tax- 
H«ck.  ation   the  first  inquiry  is  as  to  what  is  double  taxa- 

tion. It  is  not  every  indirect  duplication  of  a  tax 
which  constitutes  double  taxation.  If  the  duplication  be  only 
an  incidence  of  the  tax,  it  is  not  double  taxation  in  the  sense  of 
the  requirement  that  equality  and  uniformity  shall  be  pre- 
served. Taxes  may  be  divided  into  two  great  classes, — direct 
and  indirect.     A  "  direct  tax,"  as  definea  byMr.  Mill,  is  "  one; 
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demanded  from  the  very  person  who  it  is  intended  or  desired 
should  pay  it."  A  tax  assessed  as  a  direct  tax,  in  the  sense 
in  which  Mr,  Mill  uses  the  term,  may  nevertheless  fall  ul- 
timately  upon  one  other  than  the  one  desired  to  pay  it. 
To  illustrate :  Political  economists  are  generally  agreed  that 
the  greater  part  of  a  tax  assessed  against  a  landlord  falls 
finally  upon  his  tenant.  So  a  tax  upon  mortgages  upon  land  in 
the  end  proves  to  be  a  tax  upon  the  borrower.  In  neither  of 
these  cases  was  it  intended  or  desired  that  the  burden  of  the 
tax  should  (all  upon  either  the  renter  or  borrower.  Yet,  al- 
though it  may  happen  that  the  renter  and  the  borrower  have 
in  other  forms  fully  paid  their  due  proportion  of  taxation,  the 
unintended  duplication  of  their  burden  will  not  make  the  tax 
which  they  have  indirectly  been  compelled  to  pay,  double 
taxation.  So  there  seems  to  be  double  taxation  of^the  same 
property  to  two  individuals  where  the  purchaser  of  property 
on  credit  is  taxed  to  its  full  value,  while  the  seller  is  taxed  to 
the  same  amount  on  the  debt.  Concerning  all  these  incidents 
of  taxation,  Judge  CoOLEY  says  :  Now,  whether  there  is  injus> 
ticein  the  taxation  in  every  instance  in  which  it  can 
be  shown  that  an  individual  who  has  been  directly  i|^^l^ 
taxed  his  due  proportion  is  also  compelled  indirectly 
to  contribute,  is  a  question  we  have  no  occasion  to  discuss.  It  is 
sufficient  for  our  purposes  to  show  that  the  decisionsare  nearly, 
if  not  quite,  unanimous  in  holding  that  taxation  is  not  invalid 
because  of  any  such  unequal  results."  "There  is  a  sense," 
he  says  further  on,  "  however,  in  which  duplicate  taxation 
may  be  understood, — and  which  we  think  is  the  proper  sense, — 
which  would  render  it  wholly  inadmissible  under  any  consti- 
tution requiring  equality  and  uniformity  in  taxation.  By  du- 
plicate taxation  in  this  sense  is  understood  the  requirement 
that  one  person  or  any  one  subject  of  taxation  shall  directly 
contribute  twice  to  the  same  burden,  while  other  subjects  of 
taxation  belonging  to  the  same  class  are  required  to  contribute 
but  once."  Cooley,  Tax'n  {2d  Ed.)  220,  225.  Jn  this  connec- 
tion, and  as  illustrating  what  he  deems  double  taxation,  he 
cites  the  instance  of  a'tax  on  a  merchant's  stock  by  value,  and 
another  tax  for  the  same  purpose,  and  by  the  same  authority, 
on  the  same  ptock  as  a  part  of  his  whole  property.  So  he  says : 
"  The  same  may  be  said  of  a  tax  on  the  property  of  a  corpor- 
ation, and  also  on  the  capital  which  is  invested  in  the  prop- 
erty. If  the  latter  is  taxed  as  property,  this  also  is  duplicate 
taxation,  and  as  much  unequal  as  would  be  the  taxation  of  a 
farmer's  stock  by  value,-  when  on  the  same  basis  it  is  taxed  as 
a  part  of  his  general  propertv.  When,  for  instance,  the  money 
paid  in  as  capital  of  a  manufacturing  corporation  has  been  in- 
vested in  buildings  and  machinery,  these  are  what  then  repre- 
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sent  the  capital,  and  to  tax  the  capital  as  valuable  property- 
distinct  from  that  which  then  represents  it,  would  be  to  tax  a 
mere  shadow.  It  would  make  tne  shadow  stand  for  the  sub- 
stance in  order  that  it  might  be  taxed,  when  the  substance 
itself  is  taxed  directly  under  its  own  proper  designation."  Id. 
226.  It  is  clear,  upon  careful  consideration,  that  in  the  para- 
graph just  quoted  the  eminent  author  is  not  speaking  of  a  tax 
Vpon  the  shares  in  the  hands  of  stockholders,  but  ofthe  cap- 
ital as  property  of  the  corporation,  and  taxed  to  it  as  sucn. 
This  is  evident,  not  only  from  the  illustration  he  uses  and 
which  we  have  quoted,  but  in  his  chapter  upon  equahty  and 
uniformity  of  taxation,  he  says  that  a  "  tax  on  the  shares  of 
stockholders  in  a  corporation  is  a  different  thing  from  a  tax  on 
the  corporation  itself,  or  its  stock,  and  may  be  laid  irrespect- 
ive of  any  taxation  of  the  corporation  when  no  contract  rela- 
tions  forbid."  Id.  231.  For  this  proposition  he  cites  a  great 
number  of  cases.  If  the  whole  of^  the  capital  stock  hadT>een 
converted  into  property,  and  a  tax  was  laid  upon  the  latter,  it 
would  be  difficult  to  see  what  valuation  could  be  put  upon  cap- 
ital, considered  apart  from  the  property  into  which  the  capi- 
tal had  gone,  and  apart  from  the  shares  in  the  hands  of  stock- 
holders. Capital  stock,  when  so  considered,  would  not  have 
any  thinkable  substance  or  shape,  and  as  such  could  hardly 
be  valued  for  taxation  without  treating  the  property  into 
which  it  had  been  converted  as  the  element  which  gave  it  tax- 
able value,  and  this  would  be  to  duplicate  the  latter  as  a  tax- 
able value.  It  was  to  the  capital  stock  in  the  hands  of  the 
corporation  that  Judge  Cooper  referred  when,  in  the  case  of 
Bank  v.  McGowan,  he  said  that,  "  as  a  general  rule,  the  taxa- 
tion of  the  capital  stock  of  a  corporation  may  protect  its  prop- 
erty in  whicli  the  capital  may  be  invested,  and  the  taxation  of 
the  property  may  protect  the  capital  stock,  for  the  capital  stock 
is  usually  the  representative  of  the  property  of  the  corpora- 
tion, and  the  property  the  representative  of  the  capital  stock." 
■6  Lea  (Tenn.),  705.  Neither  would  be,  under  all  circumstances, 
the  representative  of  the  whole  of  the  other.  All  of  the  cap- 
ital  might  not  be  converted  into  property  ;  then  something  of 
value  might  remainfor  taxation  as  capital  stock.  So  the  prop- 
erty of  a  corporation  might  greatly  exceed  in  value  the  whole 
of  the  capital ;  then  a  tax  laid  upon  the  latter  might  still  leave 
an  excess  of  property,  which  might  be  taxed  without  impos- 
ing a  double  tax  upon  the  capital  stock.  The  tax  in  the  case 
now  being  considered  is  laid  upon  the  property  of  the  corpor- 
ation, andthe  capital  stock  in  the  hands  of  the  corporation  is 
by  express  direction  of  the  law-makers  omitted  from  Eissess- 
ment.  The  shares  of  stock  in  the  hands  of  the  stockholders, 
and  as  the  individual  property  of  the  shareholders,  are  taxed. 
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Now,  are  these  shares  exempted  by  reason  of  the  taxation  laid 
upon  the  property  of  the  company  ?  It  may  be  true  that  the 
tax  upon  the  property  of  the  corporation  may  ultimately  fall 
upon  the  shareholders,  but  this  is  only  so  by  indirection,  and 
such  a  result  is  only  an  incident  of  a  tax  laid  upon  this  pecu- 
liar and  anomalous  species  of  property.  It  is  no  more  double 
taxation  than  the  instances  already  put  of  the  final  result  of  a 
tax  upon  rental  property  or  mortgaged  land,  or  that  upon 
property  sold  upon  a  credit  where  the  debt  is  also  taxed  in 
the  tiands  of  the  seller.  That  a  tax  upon  the  shares  laid  upon 
the  owners  and  a  tax  upon  the  corporate  property  are  not 
double  taxation  has  been  settled  law  in  this  state  for  half  a 
century,  Theopinionsof  our  predecessors  upon  this  subject 
are  numerous,  and  the  constitutionality  of  such  taxation  has 
been  vindicated  by  reasoning  so  forcible  and  exhaustive  that 
we  cannot  hope  to  add  to  their  strength.  Bank  v.  State,  9- 
Yerg.  (Tenn.V  489  ;  McLat^hlin  v.  Chadwell,  7  Heisk  (Tenn.), 
389;  City  of  Memphis  i-.  Ensley,  6  Baxt. (Tenn.),  555;  Gas- 
Light  Co.  V.  Nashville,  8  Lea  (Tenn.),  406 ;  Railroad  Co.  v, 
Nashville,  (MS.,  Nashville,  1880.) 

We  have  already  seen  the  view  taken  by  Judge  CoOLEV 
upon  this  question,  which  he  supports  by  opinions  from  a 
large  majority  of  the  states  of  this  Union.  The  supreme  court 
of  the  United  States,  in  a  number  of  opinions,  has  taken  pre- 
cisely the  same  view  of  this  question.  In  the  case 
of  i^rington  v.  Tennesee,  a  case  which  went  up  , 
from  this  state,  Mr.  Justice  Swayne  so  clearly  de- 
fines the  distinction  between  the  capital  stoclc  and  the  prop- 
erty in  shares  in  the  hands  of  stockholders  that  we  cannot 
refrain  from  quoting  a  paragraph  from  his  opinion.  "The 
capital  stock,"  says  the  judge,  "and  the  shares  of  the  capital 
stock,  are  distinct  things.  The  capital  stock  is  the  money 
paid  or  authorized  or  required  to  oe  paid  in  as  the  basis  of 
the  business  of  the  bank,  and  the  means  of  conducting  its  op- 
•erations.  It  represents  whatever  it  may  be  invested  in.  If 
a  large  surplus  be  accumulated  and  laid  by,  that  does  not  be- 
come a  part  of  it.  The  amountauthorized  cannot  be  increased 
without  proper  legal  authority.  If  there  be  losses  which 
impair  it,  there  can  be  no  formal  reduction  without  the  like 
sanction.  No  power  to  increase  or  diminish  it  belongs  in- 
herently to  the  corporation.  It  is  a  trust  fund  held  by  the 
corporation  as  a  trustee.  It  is  subject  lo  taxation  tike  other 
property.  If  the  bank  fail,  equity  may  lay  hold  of  it,  admin- 
ister it,  pay  the  debts,  and  give  the  residuum,  if  there  be  any, 
to  the  stockholders.  If  the  corporation  be  dissolved  by  judg- 
ment of  law,  equity  may  interpose  and  perform  the  same 
functions.    *    *    *    The  shares  of  the  captal  stock  are  usu> 
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^Ily  represented  by  certificates.  Every  holder  is  a  cestui  que 
trust  to  the  extent  of  his  ownership.  The  shares  are  held, 
and  may  be  bought  and  sold  and  taxed,  like  other  property. 
Each  snare  represents  an  aliquot  part  of  the  capital  stock. 
But  the  holder  cannot  touch  a  dollar  of  the  principal.  He 
is  entitled  only  to  share  in  the  dividends  and  profits.  Upon 
the  dissolution  of  the  institution  each  shareholder  is  entitled 
to  a  proportionate  share  of  the  residuum  after  satisfying  all 
liabilities.  The  liens  of  all  creditors  are  prior  to  his.  The 
•corporation,  though  holding  and  owning  the  capital  stock, 
cannot  vote  upon  it.  It  is  the  right  and  duty  of  the  share- 
holders to  vote.  They  in  this  way  give  continuity  to  the  life 
of  the  corporation,  and  may  thus  control  and  direct  its  man- 
agement and  operations.  The  capital  stock  and  the  shares 
may  both  be  taxed,  and  it  is  not  double  taxation.  The  bank 
may  be  required  to  pay  the  tax  out  of  its  corporate  funds, 
or  be  authorized  to  deduct  the  amount  paid  for  each  stock- 
holder out  of  his  dividends."     95  U.  S.  686,  687. 

The  later  case  of  Tennessee  v.  Whitworth,  117  U.  S.  129, 
has  been  cited  as  in  conflict  with  the  Farrington  case.    There 

is  no  conflict  between  the  cases,  as  we  understand 

irutmrth'.  them.  The  Whitworth  case  involved  a  claim  of 
exemption  from  taxation  by  the  shareholders  by 
-virtue  of  the  charter  of  the  Nashville  &  Chattanooga  Rail- 
road, which  provided  that  the  capital  stock  of  the  company 
should  be  forever  exempt  from  taxation,  andthat  the  prop- 
erty of  the  company  should  be  exempt  for  the  period  of  20 
years,  and  no  longer.  The  court  held  that  the  exemption  of 
capital  stock  meant  an  exemption  of  the  shares  in  the  hands 
of  the  shareholders ;  this  view  beingreached  upon  a  construc- 
tion of  the  words  of  the  charter.  Two  distinct  things  were 
held  to  be  exempted  :  the  property  of  the  corporation  for  20 
years,  and  the  capital  stock  forever ;  that  the  same  thing  was 
not  meant  by  "capital  slock,"  which  had  been  exempted  by 
■other  express  words,  and  for  a  shorter  term.  The  distinc- 
tion between  capital  stock  in  the  hands  of  the  corporation 
and  shares  of  stock  in  the  hands  of  stockholders  was  dis- 
distinctly  recognized  ;  Chief  Justice  Waite  saying:  "It  is 
no  doubt  true  that  the  legislature  may  make  a  difference  for 
the  purposes  of  taxation  between  the  capital  stock  of  a  cor- 
poration in  the  hands  of  the  corporation  itself,  and  the  shares 
of  the  same  capital  stock  in  the  hands  of  the  individual  stock- 
holders," 

Counsel  for  the  plaintiff  have  urged  that  under  §  g  of  the 
Assessment  Act  the  president  or  manager  of  the  associations 
or  corporations  referred  to  in  said  section  is  expressly  re- 
.quired  to  pay  the  tax  assessed  against  the  shares  of  stock  out 
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of  the  corporate  funds,  and  that  therefore  the  tax  is  one  as- 
sessed against  the  corporation,  and  hence  double 
taxation.  If  the  corporation  were  required  to  ?f^*^f?l 
pay  such  tax  whether  it  had  dividends  due  to  the  j„a»-Bo». 
tax  debtors  or  not,  there  might  be  something  in  bieu»u<n. 
this  objection.  Section  9  is  taken  from  ihe  act  of 
1873.  ^"  ^^^  latter  act  it  was  manifestly  limited  to  private 
banking  associations.  The  original  section  has  added  to  it 
words  which  seemingly  make  parts  of  it  apply  to  all  corpora- 
tions.  Just  what  is  meant  by  this  section  it  is  unnecessary 
to  say  further  than  that  it  has  no  application,  in  our  opinion, 
to  domestic  corporations.  The  liability  cast  upon  such  cor- 
porations by  assessments  upon  stocks  or  bonds  is  defined  by 
the  other  sections  of  the  act.  By  the  eighth  section  it  is  pro. 
vided  that  no  tax  shall  be  assessed  upon  the  capital  stock  of 
corporations,  but  that  they  shall  be  taxed  upon  their  prop- 
erty.  It  is  also  provided  that  the  shares  of  stock  ana  the 
bonds  issued  by  such  corporations  shall  be  taxed  in  "the  val- 
uation of  the  personal  property  of  such  bondholders  and 
stockholders  in  the  assessment  of  state,  county  and  city.  taSes," 
at  the  place  where  such  corporation  is  located,  whether  such 
owners  reside  at  such  place  or  not.  Section  10  requires  each 
corporation  to  keep,  subject  to  inspection,  a  correct  list  of 
such  shareholders  and  bondholders,  with  their  residences, 
and  the  amount  of  stock  and  bonds  owned   by  each.     By 

Lii,  a  lien  is  declared  to  exist  upon  the  shares  of  stock  and 
mds  assessed  under  this  act,  and  the  collector  authorized  to 
institute  attachment  proceedings  to  collect  the  tax  in  certain 
cases.  By  the  twelfth  section  it  is  provided  "that  it  shall  be 
the  duty  of  the  president  or  managing  officer  of  every  such 
bank  or  other  corporation  doing  business  in  the  state  to  re- 
tain so  much  of  any  dividend  or  interest  belonging  to  such 
stockholder  or  bondholder  as  may  be  necessary  to  pay  any 
and  all  taxes  assessed  in  pursuance  of  this  act,  until  it  shall 
be  made  to  appear  to  sucn  officers  that  said  taxes  have  been 
paid,"  From  these  provisions  it  is  most  obvious  that  the  tax 
IS  not  to  be  assessed  against  the  corporation,  but  against  the 
shareholders  and  bondholders  individually.  The  last  section 
cited  impounds  in  the  hands  of  the  corporation  any  divi- 
dends or  interest,  or  so  much-  thereof  as  may  be  necessary, 
which  may  be  due,  or  which  may  thereafter  become  due, 
to  such  shareholder  or  bondholder,  and  by  implication  au- 
thorizes the  corporation  to  pay  out  of  the  fund  so  due  to  the 
tax  debtor  the  taxes  assessed  upon  the  stock  or  bonds  held 
by  such  tax  debtor  in  the  corporation.  The  company  is 
thereby  made  an  agency  of  the  taxing  power  for  the  collec- 
tion of  the  tax  due  from  its  shareholders  or  bondholders.     It 
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is  under  no  obligation  to  pay  the  tax  out  of  its  own  funds, 
being  only  required  to  reserve  from  dividends  or  interest  a 
sufficiency  to  pay  the  particular  tax.  Clearly,  if  the  corpora- 
tion  should,  after  such  assessment,  pay  out  to  its  shareboldeis 
any  dividend  without  reserving  for  the  payment  of  the  tax. 
it  would  voluntarily  make  itself  liable  for  the  payment  of  the 
tax.  This  is  the  full  limit  and  measure  of  the  responsibility 
imposed  upon  such  corporations  by  this  act.  If  the  corpora- 
tion is  a  non-dividend  paying  concern,  and  this  condition  is 
real  and  not  colorable,  this  scheme  for  the  better  collectioa 
of  such  a  tax  will  be  wholly  inoperative. 

Is  this  plan  for  the  collection  of  the  tax  upon  shares  oi 
stock  liable  to  taxation  subject  to  any  constitutional  objec- 
tions ?  We  see  none.  It  is  nothing  more  than  a  garnishment 
proceeding  against  the  corporation,  to  better  secure  the  pay- 
ment of  the  tax  out  of  dividends  due  or  to  become  due.  No 
injustice  is  done  the  company.  The  plan  looks  to  a  cheap, 
speedy,  and  sure  means  of  collecting  a  tax  otherwise  exceed- 
ingly difficult  to  either  assess  or  collect.  The  shares  are  the 
thmgs  taxed.  It  matters  not  who  may  own  them,  the  divi- 
dends attach  to  and  belong  to  the  owner  of  the  shares  at  the 
time  they  are  declared,  and  out  of  these  dividends  the  sum 
necessary  to  pay  the  tax  must  be  reserved.  Such  methods 
of  collection  are  not  at  all  unusual  or  unique.  "  For  the  most 
part,"  says  Judge  CooLEY,  in  his  work  on  Taxation,  "the 
taxes  levied  by  the  states  are  collected  of  the  persons  taxed, 
or  are  enforced  against  the  property  in  respect  to  which 
they  are  imposed.  In  a  few  cases,  however,  in  which  do  in- 
justice could  result  from  such  a  course,  the  state  may  reach 
the  party  taxed  by  indirection,  and  collect  in  the  first  instance 
from  some  one  else,  who  in  turn  will  become  collector  from 
the  person  on  whom  the  tax  is  really  imposed.  The  reason 
for  tnis  is  that  in  such  cases  it  is  more  convenient  to  the  state, 
and  perhaps  makes  more  certain  the  collection ;  and  it  could 
be  resorted  to  only  when  the  case  is  such  that  injustice  could 
result  to  no  one.  A  case  of  the  kind  is  where  a  tax  is  imposed 
on  the  dividends  or  other  receipts  of  shareholdei-s  from  the 
protits  of  corporations,  or  upon  tneir  shares,  and  the  corpora- 
tion is  required  to  make  the  payment,  which  it  would  then  d&. 
duct  from  the  payments  to  be  made  to  shareholders."  Cooiey, 
Tax'n,  (2d  ed.),  432.  Indeed,  much  more  vigorous  and  oner- 
ous statutes  of  this  kind  have  been  sustained  in  other  states. 
The  federal  government  collected  an  income  tax  from  share- 
holders and  Bondholders  in  corporations  by  requiring  its  pay- 
ment by  the  corporation  in  the  first  instance,  and  permitting 
the  company  subsequently  to  deduct  same  from  dividends  or 
interest  afterwards  due.    The  act  was  held  valid.     Haight  v. 


sfl  by  Google 


TAXATION— STREET  RAILWAYS— STOCK.  529? 

Pittsburg,  F.  W.  &  C.  R.  Co.,  6  Wall.  15.  The  state  of  Ken- 
tucky had  a  statute  which  required  corporations  to  pay  the 
tax  assessed  against  the  shareholders  of  banks,  and  in  turn 
collect  same  from  the  dividends  next  due  such  tax  debtor. 
This  act  was  held  valid  by  the  supreme  court  of  the  United 
States,  Mr.  Justice  Miller  saying  that  "  the  mode  under  con- 
sideration is  the  one  which  congress  itself  adopted  in  collect- 
ing its  tax  on  dividends  and  on  the  income  arising  from 
bonds  of  corporations.  It  is  the  only  mode  which  certainly 
and  without  loss  secures  the  payment  of  the  tax  on  all  the 
shares,  resident  and  non-resident ;  and  it  is  the  mode  which 
experience  has  justified  in  the  New  England  states  as  the 
most  convenient  and  proper,  in  regard  to  the  numerous  and 
wealthy  corporations  of  those  spates."  Nat.  Bank  v.  Cora., 
9  Wall.  363.  An  Ohio  statute,  very  similar  in  its  provisions 
to  our  own,  was  held  valid  and  obligatory  upon  the  corpora- 
tions affected.  Cummings  v.  Nat.  Bank,  loi  U.  S.  156.  Many 
other  states  have  similar  statutes,  and  constitutional  objections 
have  not  been  sustained  as  to  the  collection  of  the  tax  on  shares. 
Maltby  v.  Reading  &  C.  R.  Co.,  52  Pa.  St.  140;  Ottawa  v.  Mc- 
Caleb,  81  lU-  556;  New  Orleans  v.  Louisiana  Savings  Bank,  31 
La.  Ann.  826;  Baltimore  w.  Passenger  Co.,  57  Md.  31 ;  St.  Al- 
bans V.  National  Car  Co.,  57  Vt.  68 ;  Lionberger  v.  Rowse,  4J 
Mo.  67  ;  American  Coal  Co.  v.  Allegany  Co.,  59  Md.  197. 

The  next  question  to  be  considered  is  as  to  the  taxability 
in  this  state  of  shares  of  non-residents,  it  appearing  that  cer- 
tain of  the  stockholders  of  this  company  reside  in 
other   states.     Since  the  act  of   1869  the  situs  of  JjJ^^ 
stocks  in  domestic  corporations  has,  for  purposes  ^wt. 
of  taxation,  been  fixed  at  the  place  where  the  cor- 

Biration  was  located.  Shares  of  stock  are  an  anomalous 
nd  of  personal  proprerty.  The  corporation  itself,  being  an 
artificial  creation  of  the  law,  dwells  only  in  law  in  the  state 
of  its  creation.  Ohio  &  M.  R.  Co.  v.  Wheeler,  i  Black,  286; 
Young  V.  Iron  Co.,  i  Pickle  (Tenn.),  189,  Its  shares  are  only 
transferable  on  the  books  of  the  corporation;  Id.  They  only 
represent  the  interest  the  owner  has  in  the  dividends  of  a 
business  carried  on  by  the  officers  of  the  company  as  the 
agents  of  the  corporation,  and  protected  by  the  laws  of  this 
state.  In  the  event  the  corporation  shall  wind  up,  the  shares 
represent  the  interest  the  stockholders  may  take  in  the  assets 
remaining  after  payment  of  debts.  While  the  company  is 
a  going  concern,  its  affairs  are  controlled,  and  its  manage- 
ment directed,  by  vote  of  the  shareholders.  Shares  are  not 
debts  of  the  corporation,  as  are  its  bonds  or  other  obliga> 
tions.  The  fiction  that  personal  property  has  no  sUus  but 
that  of  the  owner  will  always  yield  wnenever  tbt  actual  fact 
39  A.  &  E.  R.  Cu.— 34. 
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is  opposed  to  the  liction,  and  when  the  purposes  of  justice 
likewise  demand  that  the  actual  situs  shall  be  examined. 
Shares  are  a  species  of  intangible  personal  property.  They 
have  no  actuaL  situs,  such  as  tangible  personals  may  have. 
The  situs  of  such  an  anomalous  kmd  of  intangible  property 
may  very  well  be  fixed,  for  purposes  of  taxation,  at  the  place 
where  the  corporation  has  its  situs.  Such  a  situs  is  more  ■ 
nearly  in  accord  with  the  fact  than  any  other ;  and  the  loca- 
tion is  in  accord  with  reason  and  the  demands  of  justice.  The 
validity  of  legislation  thus  fixing  the  place  of  taxation  has 
been  more  than  once  vindicated  by  this  court.  McLaughlin 
V.  Chadwell,  7  Heisk.  (Tenn.),  389 ;  Mayor  v.  Thomas,  5  Cold. 
(Tenn.),  600;  Bedford  v.  Nashville,  7  Heisk.  (Tenn.),  409. 
Precisely  similar  legislation  has  been  sustained  by  the  supreme 
court  of  the  United  States  and  by  the  supreme  courts  of 
nearly  every  state  in  the  Union.  The  constitutionality  of 
such  statutes  is  no  longer  open  to  controversy.  Tappan  v. 
Bank,  19  Wall.  (U.  S.),  490  ;  Bank  v.  Smith,  65  111.  44;  Amer- 
ican Coal  Co.  V.  Allegany,  59  Md.  186;  St.  Albans  w.  National 
Car  Co.,  57  Vt.  81  ;  People  v.  Commissioners,  35  N.  Y.  423. 

A  question  has  been  made  upon  the  argument  that  each 
shareholder  so  assessed  is  entitled  to  an  exemption  of  $1,000, 

as  provided  by  article  2,§  28,  which  exempts$i,ooo 
Ughtof  worth  of  personal  property  from  taxation   in  the 

mIiuwmiu.  hands  of  each  taxpayer.     This  is  an  agreed  case. 

No  such  question  was  submitted  or  ruled  upon  by 
the  circuit  court,  and  in  this  situation,  no  demand  for  exemp- 
tion being  made  in  the  court  below,  we  think  the'question  is 
not  raised  on  this  record.  But  upon  another  ground  the 
contention  cannot  be  here  sustained,  and  that  is  that  it  does 
not  appear  that  such  of  the  shareholders  as  are  entitled  have 
not,  in  fact,  been  allowed  this  exemption  by  the  regular  as- 
sessor. He  is  presumed  to  have  done  his  duty,  and  it  de- 
volves upon  the  taxpayer  when  he  is  assessed  upon  omitted 
property,  or  when  tne  assessment  is  ancillary  to  the  principal 
assessment  of  the  tax  debtor,  to  show  that  he  has  not  at  some 
other  time  or  place  received  such  exemption. 

The  agreed  case  shows  that,  in  1884,  this  company  issued 
bonds  to  the  amount  of  $132,000,  secured  by  a  mortgage  011 

all  of  its  property.  These  bonds  were  divided 
'""*'*"  *M  among  its  then  shareholders.  The  only  consider- 
^'^"^        ation  seems  to  have  been  that  the  stockholders  had 

for  several  years  suffered  all  the  profits  to  be  ex- 
pended in  extending  and  improving  the  corporate  property. 
Having  thus  voluntarily  submittea  to  a  deprivation  of  divi- 
dends, they  regarded  themselves  as  entitled  to  a  "bond  divi- 
dend."   The  contention  of  the  state  and  county  that,  because 
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these  bonds  were  issued  without  consideration,  therefore 
they  are  to  be  treated  and  taxed  as  an  additional  issue  of 
stock,  is  unsound  for  many  reasons.  It  might  be  enough  to 
say  that  they  have  not  been  assessed  as  stock,  but  as  Bonds 
held  by  unknown  owners.  This  is  not  like  the  case  of  Mor- 
row V.  Nashville,  etc.,  Steel  Co.  (Tenn.),  10  S.  VV.  Rep.  495, 
■(decided  at  this  term).  This  was  an  organized  and  going 
corporation ;  its  capital  stock  all  being  paid  up.  The  validity 
of  such  bonds  as  they  may  affect  creaitors  is  a  question  not 
before  us  on  this  recora.  It  is  enough,  however,  that  the 
validity  of  the  assessment,  as  made,  is  the  only  question  which 
we  can  consider.  These  bonds  were  assessed  as  bonds  to  the 
amount  of  $132,000  in  the  hands  of  ^'unknown  owners."  We 
are  not  to  be  understood  as  assenting  to  the  validity  of  an 
assessment  of  a  large  lot  of  bonds  owned  by  many  different 
owners,  as  a  block  of  $132,000  to  "unknown  owners."  We 
waive  the  consideration  of  this  question.  By  §§  8, 10-12,  of 
the  assessment  act  under  consideration,  bonds  issued  by  cor- 
porations are  placed  for  purposes  of  taxation  upon  precisely 
the  same  footing.  The  tax  situs  of  the  bonds  of  such  compa- 
nies is  fixed  for  purposes  of  state,  county,  and  city  taxation 
at  the  place,  county,  or  city  where  the  corporation  is  located, 
regardless  of  the  actual  residence  of  the  owners  of  such 
bonds.  The  corporation  is  made  the  agency  of  the  state, 
county,  and  city  for  the  collection  of  the  taxes  assessed,  by 
the  several  governments,  being  required  to  reserve  from  the 
interest  due  on  the  bonds  a  sufhcient  fund  to  pay  the  tax  as- 
sessed against  each  bondholder. 

The  assessed  bondholders,  being  unknown,  are  of  course 
not  parties  to  this  proceeding.  But,  inasmuch  as  a  duty  and 
a  liability  is  imposed  by  the  Taw  upon  the  corporation  own- 
ing these  bonds,  it  very  rightly  insists  that  the  law  be  con- 
strued, and  its  duty  defined  under  the  law,  with  reference  to 
the  tax  thus  assessed  upon  its  bondholders.  That  the  officers 
of  this  company  should  not  know  who  are  now  owners  of 
these  bonds  is  not  remarkable.  The  bonds  bear  coupons,  and 
are  negotiable,  and  have  30  years  to  run.  Such  bonds,  when 
sold,  require  no  transfer  on  the  books  of  the  company.  The 
coupons  mature  every  six  months,  and  are  payable  at  the 
American  National  Bank,  and,  as  the  agreed  case  shows,  are 
paid  by  the  bank,  upon  presentation,  out  of  funds  of  the  com- 
pany placed  there  for  that  purpose.  Some  of  these  bonds 
were  originally  owned  by  residents  of  other  states ;  and  from 
the  fact  that  coupons  from  such  bonds  are  sent  to  the  bank 
for  payment  from  other  states  it  may  be  presumed  that  some  of 
the  bonds  are  now  owned  by  non-residents.  Are  bonds  owned 
by  non-residents  subject  to  taxation  in  this  state?  In  a  case  in- 
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volvingtbe  power  of  a  state  to  tax  bondsowned  by  non-resi- 
dents, Mr.  Justice  Field,  in  delivering  the  opinion  of  tht  courts 
said:  "Thepoweroftaxation,howevervastinits  character  and 
searching  in  its  extent,  is  necessarily  limited  to  subjects  within 
the  jurisdiction  of  the  state.  These  subjects  are  persons,  prop- 
erty, and  business.  Whatever  form  taxation  may  assume, 
whether  as  duties,  imposts,  excises,  or.  licenses,  it  must  relate  to 
one  of  these  subjects.  It  is  not  possible  to  conceive  of  any  other, 
though,  as  applied  to  them,  the  taxation  may  be  exercised  in 
a  great  variety  of  ways.  *  *  *  It  may  touch  business  in 
the  almost  infinite  forms  in  which  it  is  conducted,  in  profes- 
sions, in  commerce,  in  manufactures,  and  in  transportation, 
unless  restrained  by  provisions  of  the  federal  constitution. 
The  power  of  the  state  as  to  the  mode,  form,  and  extent  of 
taxation  is  unlimited  where  the  subjects  to  which  it  applies- 
are  within  her  jurisdiction."  State  Tax  on  Foreign  Held 
Bonds  Case,  15  Wall.  319.  "These,"  says  Judge  Cooley  in 
his  able  and  exhaustive  work  on  taxation,  "are  conceded  or 
adjudged  principles,  and  have  ceased  to  be  the  subject  of  dis- 
cussion or  argument."  Page  22.  The  power  of  the  state 
must  then  rest  upon  the  proposition  that  these  bonds  are  con- 
structively withm  the  jurisdiction  of  the  state,  although  their 
owners  have  no  residence  here.  When  a  non-resident  is  the 
owner  of  tangible  property,  real  or  personal,  which  has  its- 
actual  situs  here,  there  is  no  doubt  that  the  jurisdiction  of  the 
state  over  such  property  for  purposes  of  taxation  is  complete. 
This  is  true,  notwithstanding  the  fiction  of  the  law  that  per- 
sonal property  has  no  situs  but  that  of  the  owner.  In  such 
case  the  fact  that  the  actual  situs  of  such  personality  is  here, 
anthorizes  the  taxation.  Says  Judge  Story  :  "The  general 
doctrine  is  not  controverted  that,  although  movables  are  for 
many  purposes  to  be  deemed  to  have  no  situs  except  that  of 
the  domicile  of  the  owner,  yet,  this  being  but  a  legal  fiction, 
it  yields  whenever  it  is  necessary  for  the  purposes  of  justice 
that  the  actual  situs  of  the  thing  should  be  examined."  Confl. 
Laws,  §  ;oo.  Upon  this  ground  the  fiction  as  to  the  situs  of 
personality  is  overcome  by  an  examination  as  to  the  actual 
situs ;  and  the  purposes  of  justice  requiring  that  property 
actually  within  the  state  and  protected  by  the  state  shall  bear 
its  just  proportions  of  the  expenses  of  government  renders  it» 
taxation  Ic^al  and  just.  Cooley,  Tax'n,  (3d  ed.)  373,  and  cases 
cited  by  him. 

The  bonds  sought  to  be  taxed  are  undoubtedly  property, 
and  personal  property.  They  are,  however,  intangible  prop- 
erty, and  can  have  no  actual  situs.  They  are  the  mere  evi- 
dence of  debts  by  the  company  to  the  holder  or  owner  there- 
of.   The  bond  i&  evidence  to  support  a  demand  for  pajrineat 
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<)f  money.  Its  destruction  by  accident  would  not  discharge 
the  debt  The  debt  would  remain,  and  might  still 
bederaanded  and  recovered,  Kirtlandv.  Hotchkiss,  vmutMatMt 
100  U.  S.  408,  The  bond  is  property,  but  it  is  the  J^J^**"*' 
property  of  the  owner, — the  creditor,  and  not  the 
debtor.  It  is  not  like  a  share  of  stock,  which  is  not  a  debt, 
but  which  represents  the  interest  owned  by  the  stockholder 
in  the  profits  of  a  business  conducted  here  by  his  agents. 
The  owner  of  the  bond  has  no  interest  in  the  business  of  the 
corporation,  and  no  control  over  it  whatever.  The  losses  of 
the  business  must  be  borne,  and  its  profits  shared,  by  the 
stockholders.  In  all  this  the  creditor,  by  bond  or  otherwise, 
has  no  interest  other  than  that  which  every  creditor  has  in 
seeing  his  debtor  preserve  an  ability  to  meet  his  debts.  A 
tax  upon  the  bond  is  not  a  tax  upon  the  corporation.  It  is  a 
tax  upon  the  owner  of  the  bond.  Bonds  are  undoubtedly 
subject  to  taxation.  But  when?  By  what  government.  The 
answer  cannot  be  doubtful.  They  can  only  be  taxed  by  the 
government  having  jurisdiction  of  the  owner.  The  situs  of 
intangible  personals,  such  as  bonds,  notes,  accounts,  etc.,  is 
necessarily  the  j(7«i  of  the  owner.  This  identical  question  was 
■decided  in  the  case  of  the  Foreign-Held  Bonds,  already  cited. 
The  case  arose  under  a  Pennsylvania  statute  simi-  i,n„rtu«fc 
lar  to  our  ownj  by  which  it  was  sought  to  tax 
in  Pennsylvania  bonds  owned  by  non-residents,  upon  the 
ground  that  they  had  been  issued  by  a  Pennsylvania  cor- 
poration, and  were  secured  by  a  mortgage  upon  property 
situated  in  that  state.  Discussing  this  question  of  the  sttus  of 
such  bonds,  the  court  said  :  "  Corporations  may  be  taxed,  like 
natural  persons,  upon  their  property  and  business.  But  debts 
owing  by  corporations,  like  deots  owing  by  individuals,  are 
not  property  of  the  debtors  in  any  sense ;  they  are  obliga- 
tions 01  the  debtors,  and  only  possess  value  in  the  hands  of 
the  creditors.  With  them  they  are  property,  and  in  their 
hands  they  may  be  taxed.  To  call  'debts'  'property  of  the 
debtors  '  is  simply  to  misuse  terms.  All  the  property  there 
can  be,  in  the  nature  of  things,  in  debts  of  corporations  be- 
longs to  the  creditors  to  whom  they  are  payable,  and  follows 
their  domicile  wherever  that  may  be.  Their  debts  can  have 
no  locality  separate  from  the  parties  to  whom  they  are  due. 
This  principle  might  be  stated  in  many  different  ways,  and 
supported  by  citations  from  numerous  adjudications,  but  no 
number  of  authorities,  and  no  forms  of  expression,  could  add 
anything  to  its  obvious  truth."  15  Wall.  (U.  S.),  320.  That 
these  debts  are  secured  by  a  mortgs^e  upon  property  sit- 
uated here  can  make  no  difference,  "nie  supreme  court  of 
Pennsylvania  had  sustained  such  taxation  upon  the  ground 
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that  the  situs  of  the  security  gave  the  state  jurisdiction.  Malt- 
by  V.  Reading  &  C.  R.  Co.,  52  Pa.  St  140.  But  this  theory- 
was  repudiated,  and  its  unsoundness  demonstrated  in  the  case 
just  cited  from  15  Wall.  Upon  this  the  court  said:  "The 
property  mortgaged  belonged  entirely  to  the  company, 
and,  so  far  as  it  was  situated  in  Pennsylvania,  was  taxable 
there.  If '  taxation  '  is  the  correlative  of'  protection, '  the  tax- 
es which  it  there  paid  were  the  correlative  for  the  protectioD 
which  it  there  received.  And  neither  the  taxation  of  the 
property  nor  its  protection  was  augmented  or  diminished  by 
the  fact  that  the  corporation  was  in  debt,  or  free  from  debt. 
The  property  in  no  sense  belonged  to  the  non-resident  bond- 
holder or  to  the  mortgagee  of  the  company.  The  mortgage 
transferred  no  title  ;  it  created  only  a  lien  upon  the  property. 
Though  in  form  a  conveyance,  it  was,  botn  at  law  and  in 
equity,  a  mere  security  for  the  debt,"  15  Wall.  322.  In  this 
state,  as  in  Pennsylvania,  the  mortgagee's  interest  in  the 
mortgaged  land  is  but  a  security  for  the  debt,  the  debt  being 
the  principal,  and  the  land  only  an  incident.  McGan  v. 
Mar^all,  7  Humph.  (Tenn.),  121.  In  Iowa  it  was  held  that 
mortgages  held  by  non-residents  on  property  in  that  state 
were  not  subject  to  taxation  in  Iowa.  Davenport  v.  Missis- 
sippi &  M.  R.  Co.,  12  Iowa,  539.  So  in  California  it  was  held 
that  the  owner  of  a  judgment  of  foreclosure  of  a  mortgage 
on  lands  could  not  be  taxed  in  the  county  where  the  mort- 
gaged lands  were,  he  being  a  citizen  of  another  county  in  the 
state  ;  the  debt  being  held  to  have  only  the  situs  of  the  owner, 
the  mortgage  being  a  mere  security.  People  v.  Eastman,  25 
Cal.  603.  That  the  legal  fiction  as  to  the  situs  of  personals 
will  under  certain  circumstances  yield  is  most  true.  If  the 
state  had  in  the  charter  of  this  company  authorized  the  is- 
suance of  bonds  only  upon  condition  that  they  should  be 
taxable  here,  and  this  provision  had  been  contained  in  the 
bonds  and  coupons,  it  could  not  be  doubted  that  each  pur- 
chaser would  take  such  bonds  with  notice  and  would  by  con- 
tract subject  himself  to  taxation  here.  In  such  a  case  the 
purchaser  would  undoubtedly  take  this  burden  into  consid- 
eration when  he  bought,  and  abate  his  price  accordingly  ; 
and  thus  the  tax  would  fall  at  last  upon  the  debtor.  The  fic- 
tion that  debts  have  no  situs  but  that  of  the  creditor  is. 
founded  upon  a  consideration  of  the  nature  of  such  property. 
It  is  not  property  save  in  the  hand»of  the  creditor.  "  It  is  a 
certain  rule,  says  Lord  Mansfield,  C.  J.,  "that  a  fiction  of 
law  shall  never  be  contradicted  so  as  to  defeat  the  end  for 
which  it  was  invented,  but  for  every  other  it  may  be  contra. 
dieted."  Mostyn  v.  Fabrigas,  Cowp.  177.  "No  fiction,"  savs 
Sir  William  Blackstone,  "shall  extend  to  work  an  injury  ;  its 
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proper  operation  being  to  prevent  a  mischief  or  remedy  ja 
inconveoience  that  might  result  from  the  general  rule  of  law." 
3  Comm.  43.  To  sustain  the  jurisdiction  of  the  state  over 
these  bonds  for  purposes  of  taxation,  we  must  ignore  or  con- 
tradict the  legal  fiction  which  ascribes  to  such  property  the 
situs  of  the  owner.  If  the  actual  situs  upon  e.\amination  should 
prove  to  be  here,  then  the  legal  fiction  must  yield.  But 
the  actual  situs  is  not  here,  and  to  sustain  the  jurisdiction  we 
must  create  a  fictitious  or  constructive  situs,  based  upon  the 
notion  that  debts  are  in  some  way  property  in  the  hands  of 
the  debtor,  or  that  the  security  for  the  debt  oeing  here,  there- 
fore the  debt  is  here.  By  no  sort  of  fiction  can  the  jurisdic- 
tion of  the  state  be  held  to  extend  to  the  property  which  a 
non-resident  has  in  a  debt  which  he  holds  against  a  resident. 
The  creditor  cannot  be  taxed  because  he  is  not  within  the 
jurisdiction,  and  his  property  cannot  be  taxed  because  it  is 
not  within  the  jurisdiction.  State  Tax  on  Foreign  Held 
Bonds,  15  Wall.  (U.  SX  300;  St.  Louis  v.  Ferry  Co.,  11  Wall. 
(U.  S.),  430 ;  Hoy  t  v.  Commissioners,  23  N.  Y.  224 ;  Goldgart 
V.  People,  106  111.  2$  ;  Com.  v.  Railroad  Co.,  27  Grat.  (Va.), 
344- 

Another  question  arises.  The  holders  of  such  bonds  are 
required  to  be  assessed  for  county  taxation  and  for  city  tax- 
ation at  the  place  where  the  corporation  is  located. 
Now,  may  a  citizen  and  resident  of  a  county  other  ''o»-™«M™t 
than  that  of  the  location  of  the  corporation  be  as-  ^JjJJtrfiir 
sessed  for  county  taxation  by  a  county  in  which  he  u»tioB. 
does  not  reside  and  in  which  he  has  no  property  ? 
The  same  jurisdictional  defect  which  prevents  the  state  from 
assessing  bonds  of  non-residents  of  the  state  exists  with  ref- 
erence to  the  county,  Davidson  county  has  assessed  all  the 
bonds  issued  by  this  corporation.  This  act  authorizes  it.  Can 
the  legislature  authorize  a  county  to  assess  for  county  purposes 
property  not  within  the  county  ?  Is  the  act  valid  m  so  far  as 
It  authorizes  either  the  county  or  city  of  Nashville  to  assess 
bonds  owned  by  non-residents  of  the  county  or  city  ?  We 
have  already  decided  that  the  situs  of  debts  is  that  of  the 
creditor,  and  not  that  of  the  debtor.  The  constitution  au- 
thorizes the  legislature  to  empower  counties  and  towns  to 
assess  taxes.  This  power  has  two  limitations.  The  taxation 
must  be  applied  to  subjects  within  the  jurisdiction  of  the 
county  or  the  city,  and  it  must  be  exercised  only  for  county 
or  municipal  purposes.  The  state  cannot  empower  a  county 
or  city  to  tax  property  not  within  the  jurisdiction.  The  in- 
justice which  would  result  if  it  were  otherwise  would  be  most 
obvious.  If  Davidson  county  could  tax  the  property  of  a  resi- 
dent of  another  county  just  because  that  property  nappened 
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to  be  a  debt  due  by  a  resident  of  that  county,  it  would  be  a 

fross  injustice.     This  consideration  makes  the  conclusion  we 
ave  reached  upon  constitutional  grounds  accord  with  every 
sense  of  right  and  justice. 

There  are  two  other  infirmities  which  attach  to  this  part  of 
this  act.  The  first  is  that  the  tax  is  imposed  upon  the  nolder 
of  the  bond.  The  corporation  is  required  to  re- 
serve the  tax  from  interest  due.  The  bonds  are 
coupon-bonds,  and  run  for  30 years.  Such  coupons 
may  be  detached,  and  are  negotiable.  If  the  cou- 
pon should  be  owned  by  A.,  and  the  bond  ty  B,,  the  deduc- 
tion of  the  tax  from  the  coupon  would  be  to  compel  A.  to 
pay  the  tax  of  B.  This  precise  question  arose  ana  was  de- 
termined in  the  case  of  Hartman  v.  Greenhow,  when  it  was 
held  that  the  tax  against  the  bond  was  not  collectible  from 
the  interest  where  it  appeared  that  the  coupon  belonged  to 
one  and  the  bond  to  another.     102  U,  S.  684. 

The  second  infirmity  is  this :  The  tax  against  non-residents 
of  the  state  is  void  in  toto.  The  tax  of  Davidson  county  upon 
bonds  not  owned  in  the  county  is  void.  The  tax 
iMartUiof  gf  the  city  of  Nashville  upon  bonds  not  owned  in 
iHiti^liid-  ^^  city  is  void.  Now,  when  a  coupon  is  presented 
itroriMUto.  for  payment,  how  is  the  company  to  determine 
whether  it  may  lawfully  reserve  tne  tax  from  its 
interest  payment  ?  If  the  coupon  does  not  belong  to  the 
owner  of^the  taxed  bond,  it  cannot  reserve  the  tax.  ff  it  does 
not  belong  to  a  resident  of  the  state,  it  cannot  reserve  any 
tax.  If  it  does  not  belong  to  a  resident  of  Nashville,  it  can- 
not reserve  the  city  tax.  If  it  does  not  belong  to  a  resident 
of  the  county,  it  cannot  reserve  either  the  county  or  city  tax. 
The  burden  imposed  by  the  act  upon  the  corporation  with 
respect  to  the  collection  of  the  tax  lawfully  assessed  is  too 
onerous,  and  threatens  gross  injustice.  It  would  have  no 
way  to  secure  itself  against  liability  to  either  the  bondholder, 
whose  interest  it  has  illegally  detained,  or  to  the  state  for 
failure  to  reserve  the  tax  justly  due,  except  by  requiring  ev- 
ery coupon  to  be  sued  upon.  The  whole  scheme  of  the  act, 
in  so  far  as  it  undertakes  to  convert  corporations  into  agen- 
cies for  the  collection  of  a  tax  upon  their  bondholders,  is  fa- 
tally defective  and  void.  The  act  is  not  Hmited  to  collection 
of  state  taxes  alone,  but  undertakes  to  provide  machinery  for 
collection  of  county  and  city  taxes  as  well.  The  act  is  so 
faulty  as  a  scheme  for  collecting  the  tax  on  bonds  that  it  can- 
not be  sustained.  We  therefore  hold  the  act  invalid  in  so  fai- 
as  it  impounds  interest  due  by  corporations,  or  imposes  on 
them  any  dutj'  or  liabiHty  on  account  of  the  tax  assessed  up- 
on  their  bonds. 
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Other  objections  to  the  validity  of  the  act  in  this  particu- 
lar have  been  argued,  but  it  is  unnecessary  to  pass  upon  them. 
The  assessment  against  unknown  holders  of  bonds  is  void. 
The  assessment  was  made,  as  we  have  before  stated,  under 
the  provisions  of  the  law  authorizing  assessment  of  omitted 
property.  The  act  requires  notice  to  be  given  to  the  tax- 
oayer,  his  attorney,  agent,  or  representative.  Notice  was 
given  to  the  corporation  as  the  agent  of  the  bondholder. 
Under  the  view  we  have  taken  of  the  act,  the  corporation  is 
not  the  agent  or  representative  of  the  bondholders,  hence  the 
assessment  of  these  bonds  as  omitted  property  is  void.  The 
judgment  of  the  circuit  court  will  be  reversed  in  this  matter, 
and,  as  to  the  assessment  on  franchises  or  right  of  way,  af- 
firmed in  other  particulars.  Costs  will  be  divided  as  indicated 
by  the  circuit  court. 

Taxtrtien— EaMmant  of  Strwt  Railway— Real  Eftate — The  right  of  way,  or 
easement  of  a.  street  railway  company,  in  the  city  streets  is  property  and  taxa- 
ble as  such.  ChicagoCity  R.  Co.*.  Chicago  90  111.  573 ;  City  of  Chicago. 
j'.Baer,4i  111.  306,  312;  Appeal  Tax  Court  w.  Western  Md.  R.  Co.,  50  Md. 
274;  Appeal  of  North  Beach  &  M.  R.  Co.,  32  Cal.  500,  See  also,  Parme- 
lee  V.  City  of  Chicaco,  60  111.  267  ;  People  v.  Com'rs  of  Taxes,  23  Hun.  (N,  Y.) 
687  ;  Bat  compare  City  of  Detroit  f.  Detroit  City  R.  Co.  (Micli.)  jSiw^,  pp. 
539;  541  ■ 

The  track  of  a  street  railway  consisting  of  stringers,  ties  and  rails  affixed 
to  the  land.  Is  "land"  within  themeaningof  a  statute  imposing  a  tax  and  de- 
'dariiu;  that  the  term  "land"  shall  be  construed  to  "include  the  land  itself, 
and  all  buildings,  and  all  other  articles  erected  upon  or  affixed  to  the 
sarae."  People  v.  Cassity,  46  N.  Y.  46,  49.  The  foundations,  columns, 
and  superaructure  of  an  elevated  railway  are  included  in  the  words  "Sands" 
and  "real  estate"  as  defined  in  the  statute  and  the  company  may  be  as- 
sessed therefor  although  the  fee  of  the  land  is  in  another.  People  v. 
Com's  of  Taxes,  (N.  Y.)  2  Am.  &  Eng.  R.  Cas.  343,  afl'g  19  Hun  (N.  Y.). 
460. 

Taxation  of  Capital  Stock  and  Corporate  Property — Double  Taxation.— 
See  Tennessee  v.  Whitworth,  (C.  C.)  1 7  Am.  &  Eng.  R.  Cas.  41 1  ;  State 
Banic  of  Virginia  v.  City  of  Richmond,  (Va.)  1 1  Am.  &  Eng.  Corp.  Cas.  640, 
note  644. 

Deduction  of  Tax  from  Dividends  and  interest. — See  Com.  v.  Delaware 
Div.  Can.  Co.  (Pa.)  25  Am.  &  Eng.  Corp.  Cas.  348. 

Taxation  of  Stock  Owned  by  No n- Resident*. — See  note,  24  Am.  &  Eng.  R. 
Cas.  616:  Seward  v.  Rising.  Sun,  (Ind.)  13/^.315,  note  317;  Mayor,  etc., 
of  Baltimore  v.  Baltimore  City  Pass.  R.  Co.,  (Md.)  7  Id.  362 ;  Ogden  v. 
Cityof  St.  Joseph.  (Mo.)  16  Am.  &  Eng.    Corp.  Cas.  155,  note  159;  San 

" ■""         ■"     ,  1 /i*.  431,  note  434, 

reign-Held  Bondi, — See  note,  13  Am.  &  Eng.  R,  Cas,  317. 
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Detroit  City  R.  Co. 

(Michigan  Supreme  Court,  October  ii,  1889.) 


way  Act,  (How,  St.,  chap.  94),  is  not  ^corporate  right  of  a  company  organized 
thereunder  within  the  meaning  of  J  34  of  that  act,  which  excepts  corporate- 
rights  from  the  power  to  alter  and  amend  reserved  by  that  act,  and  the 
Bct  of  1882  repealing  \  zz  is  constitutional. 
8«m*— Contract  with  CIty—Validrtyi— Un 

,  34  which  provides  that  street  railways  shal. , 

consent  of  tne  municipal  authorities  and  under  such  regulations  and  upon 
such  tennaassaid  authorities  ma^  from  time  to  time  prescribe ;  but  that  the 
authorities  shall  make  no  regulations  or  conditions  destroying  or  impairing 
the  rights  or  franchises  granted,  an  ordinance  of  a  city  by  which  it  agrees- 
to  accept  from  a  street  railway  company  a  certain  percentage  of  its  receipts- 
in  lieu  of  all  other  taxes,  license  fees,  etc.,  becomes  a  binding  contract  upon 
acceptance  by  the  company;  and  the  city  cannot,  in  addition  to  the  per- 
centage, levy  a  tax  on  the  personal  property  of  the  company. 

Error  to  Circuit  Court,  Wayne  County. 

John  W.  McGath  for  appellant. 

Brennan  &  Donnelly,  (A  A.  Baker,  of  counsel,)  for  appellee^ 

Campbell,  J. — The  city  of  Detroit  sued  defendant  for  al- 
leged unpaid  taxes  for  the  year  1887.  The  first  count  was  for 
taxes  assessed  on  personal  property  to  the  amount 
of  $439,140.  The  second  count  was  for  i  per  cent, 
upon  the  gross  receipts  of  defendant  for  six  months,  ending 
December  31,  1887,  under  an  ordinance  of  November  14,  1879, 
accepted  by  defendant.  The  court  below  found  for  defendant 
under  facts  determined  and  contained  in  the  record.  Those- 
facts,  so  far  as  material,  show  this  condition  of  things : .  Defend- 
ant is  a  company  organized  under  the  tram  railway  act,  found 
in  chap.  94,  How.  St  By  §  22  of  that  act  every  such  com- 
pany was  required  to  pay  into  the  state  treasury  one-half  of 
I  per  cent,  on  the  capital  stock,  in  lieu  of  all  other  taxes  on  all 
the  property  of  the  company.  By  amendatory  §  34  it  was  pro- 
vided that  no  such  company  should  construct  its  railway  o» 
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any  city  street  "  without  the  consent  of  the  municipal  authori< 
ties  of  such  town  or  city,  and  under  such  regulations,  and  upon 
such  terms  and  conditions,  as  said  authorities  may  from  time 
to  time  prescribe ;  provided,  further,  that  after  such  consent 
shall  have  been  given,  and  accepted  by  the  company  or  cor- 
poration to  which  the  same  is  granted,  such  authorities  shall 
make  no  regulations  or  conditions  whereby  the  righte  or  fran- 
chises so  granted  shall  be  destroyed  or  unreasonably  impaired, 
or  such  company  or  corporation  be  deprived  of  the  neht  of 
constructing,  maintaining,  and  operating  such  railway  m  the 
street  in  such  consent  or  grant  named,  pursuant  to  the  terms- 
thereof."  Various  arrangements  were  made  from  time  to 
time  between  plaintiff  and  defendant  previous  to  1879,  and  on 
November  14,  1879,  a  new  agreement  was  made,  covering  the 
management  and  maintenance  of  defendant's  railways  in  De- 
troit, whereby,  among  other  things,  it  was  agreed  that  defend- 
ant should  pay  yearly  a  tax  of  1  per  cent,  on  its  gross  receipts, 
and  should  pave  and  keep  in  repair  the  roadway  covering  the 
tracks  and  switches,  and  that  this  special  tax  and  paving  lia- 
bility should  be  in  lieu  of  license  and  other  taxes  and  paving* 
charges.  In  1882  a  law  was  passed  repealing  §  22  of  the  tram- 
way law,  providing  for  specific  taxes  payable  to  the  state. 
Laws  1882,  p.  4.  A  controversy  subsequently  arose  concern- 
ing the  effect  of  the  various  changes  in  the  taxing  system,  and 
the  validity  of  taxes  assessed  by  the  city,  and  this  led  to  a 
final  attempt  to  settle  the  dispute  by  a  new  ordinance  cover- 
ing all  matters  arising  after  July,  1882,  up  to  the  date  of 
the  ordinance,  as  well  as  laying  down  rules  for  the  future. 
This  ordinance,  adopted  January  4,  1887,  and  accepted  by  de- 
fendant, provided :  First.  That  relating  back,  and  running 
from  July  i,  1882,  to  December  31,  1896,  defendant  should  pay 
l^  per  cent,  annually  on  its  gross  receipts,  and  thereafter  2 
per  cent,  thereon.  Second.  That  it  should  pay  usual  municipal 
taxes  on  all  its  lands  and  buildings,  to  be  assessed  as  is  done 
to  individuals.  Third.  These  payments  were  to  be  in  lieu  of 
all  taxes,  license  fees,  and  charges  on  the  property,  stock, 
rights,  and  franchises  of  the  defendant,  under  present  or  future 
laws  or  authority.  Fourth.  In  case  defendant  should  be  di- 
rectly  or  indirectly  required  to  pay  any  other  or  further  tax, 
license  fee,  or  charges,  it  should  be  allowed  on  the  percentage, 
and  defendant  not  be  required  to  pay  any  more  than  such 
percentage  and  land  taxes,  and  that  defendant's  liability  should 
be  so  confined,  without  its  consent  in  writing  to  the  contrary. 
On  January  14,  1887,  the  defendant  paid,  and  the  city  ac- 
cepted, all  the  percentage  due  on  the  basis  of  the  ordinance 
np  to  that  time.  On  July  i,  1 887,  defendant  paid  into  the  city 
treasury,  under  the  ordinance,  i^  per  cent  on  its  gross  earn-' 
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ings  for  the  first  half  of  that  year,  amounting  to  $3,197.13. 
The  same  percentage  for  the  rest  of  the  year  1 887  was  $3,05  3.28, 
making  for  1887  a  percentage  of  $6,250.40.  The  city  assess, 
■ors,  in  addition  to  the  land  tax,  which  is  not  disputed,  assessed 
defendant,  on  the  tax-roll  of  1887,  upon  its  track,  $294,290; 
upon  horses,  cars,  machinery,  and  other  personalty,  $144,850 — 
making  a  total  of  $439,140,  and  taxes  were  laid  on  this  basis 
to  the  amount  of  $5,232.70,  of  which  $3,559.16  was  for  the 
tracks.  This  assessed  tax  was  rather  more  than  $1,000  less 
than  the  percentage  on  gross  earnings.  The  present  suit 
covers  nothing  but  what  is  claimed  by  the  city  for  itself. 

The  specific  tax  by  §  22  of  the  tram  road  act  all  went  into 
the  state  treasury,  where  it  did  nothing  towards  meeting  either 

state  or  local  expenses.  The  purpose  of  §  34,  in  al- 
■Mii«Mtrti""  lowing  street  railways  to  be  organized  under  it  on 

such  terms  as  should  be  agreed  upon,  was  to  enable 
the  roads  and  the  cities  to  fix  upon  some  equitable  standard 
of  local  taxation  for  municipal  purposes,  and  this  was  so  under- 
stood and  acted  on  by  botri  parties  in  express  terms  by  fixing 
I  per  cent,  on  the  earnings  as  a  tax  in  lieu  of  all  other  loc^ 
taxes.  The  cities  in  this  state  have  no  proprietary  interest  in 
city  streets  as  their  private  property,  and,  whether  the  fee  is 
nominally  in  county,  city,  or  private  owners,  the  public  con- 
trol is  only  in  trust  to  secure  to  the  public  those  rights  of  a 
public  nature  that  exist  in  public  ways  of  that  kind.  While 
a  considerable  discretion  is  vested  in  cities  concerning  the 
terms  of  user,  and  the  proper  rate  to  be  paid  to  the  city  for 
permitting  it,  the  city  sells  the  roads  none  of  its  property,  and 
whateve^  it  exacts  must  necessarily  be  by  way  of  tax  or  license, 
which  is  the  same  thing.  In  fixing  the  i  per  cent,  tax  on  gross 
■earnings  in  1879,  the  city  of  Detroit  and  defendant  made  that 
the  substitute  for  any  other  form  or  extent  of  local  taxation, 
and,  so  far  as  can  be  judged  from  the  record,  it  was  a  fair  ap- 
proximation to  what  would  have  been  raised  had  the  usual 
assessment  been  made  instead.  The  effect  of  the  repeal  of  § 
22,  if  valid,  was  to  abolish  the  specific  tax  laid  by  the  state. 
It  IS  now  insisted  that  this  repeal  is  invalid,  because  it  formed 
a  part  of  the  general  tax  commission  scheme  of  1882.  It  only 
belonged  to  that  so  far  as  it  turned  over  the  property  of  tram 
roads  for  taxation  under  the  general  laws,  and  we  do  not  see 
any  difficulty  in  that.  In  Detroit  Street  R.  Co.  v.  Guthard. 
51  Mich.  180,  r3  Am.  &  Eng,  R.  Cas.  663,  the  defendant  in  this 
case  brought  before  us  the  validity  of  this  repeal.  It  was  not 
then  assailed  as  invalid,  except  as  claimed  to  be  prevented  by 
a  supposed  contract  in  the  railway  act,  and  this  ground  was 
not  regarded  by  this  court  as  tenable.  The  parties,  for  their 
own  reasons,  preferred  not  to  raise  any  other  questions,  either 
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as  to  the  validity  of  the  tax  itself,  or  any  further  constitutional 
objection ;  but  the  constitutionality  of  the  repeal  was  passed 
on,  and  we  are  not  disposed  to  review  it.  The  tax  law  of  i88j 
was  passed  to  continue  the  scheme  of  1882,  and  the  tax  ftssess- 
'  ment  of  1887  was  made  under  the  law  of  1885,  We  think  the 
state  specific  tax  is  repealed. 

Under  the  charter  of  Detroit  there  is  only  one  assessment 
made  annually,  and  the  city  assessment  is  made  the  basis  of 
levying  taxes  for  state  and  county  purposes.  What- 
ever stipulation  the  city  may  make  as  to  its  own  f**"^^^ 
taxes,  under  §  34  of  the  tram  road  law,  which  is  ta^^'^ 
still  in  force,  it  is  necessary  that  an  assessment  roll 
be  made  out  under  the  general  tax  law,  to  form  a  basis  for 
state  and  county  taxes ;  and,  under  the  ordinance  of  January 
14,  1887,  it  seems  to  be  contemplated  that  city  taxes  may  be 
levied  in  the  same  way,  subject  only  to  the  percentage  limit 
referred  to.  The  contract  is  unequivocal  that  this  percentage 
shall  be  in  lieu  of  all  city  taxes  except  the  land  tax.  It  is 
therefore  clear  that  the  city  cannot  collect  both.  The  same 
was  the  case  with  the  old  smaller  percentage,  which  was  to- 
be  in  lieu  of  all  local  taxes.  The  increase  in  1887  was  the  re- 
sult of  a  compromise,  and  the  old  ordinance  was  repealed  by 
itj  so  far  as  the  percentage  is  concerned.  Had  there  been  no- 
state  specific  tax  prior  to  1882,  it  is  not  at  all  likely  that  the 
cities  would  have  been  allowed  to  fix  local  taxes  indefinitely 
by  agreement ;  at  least  there  would  have  been  less  occasion 
for  it.  But  the  peculiar  nature  of  these  corporations  and  of 
their  property  may  create  reasons  for  special  treatment.  In 
the  present  case,  since  the  eeneral  tax  law  was  passed  the 
parties  have  mutually  agreea  that  a  sum  shall  be  paid  in  lieu 
of  assessable  taxes,  which  turns  out  to  be  nearly  20  per  cent, 
more  than  the  regular  assessment.  The  city  cannot  certainly 
complain  of  this,  and  cannot  insist  on  having  both  claims  al- 
lowed. This  was  never  agreed  on,  and  would  be  an  uniusti> 
fiable  extortion.  It  follows  that  whether  the  reasons  hinted 
at  by  the  circuit  judge  should  stand  as  the  basis  of  decision 
or  not,  the  judgment  was  correct. 

As  counsel  in  the  present  case,  as  in  the  former  one,  (reported 
in  51  Mich,  180, 13  Am.&Eng.  R.Cas.  663,)  have  not  seen  fit  to 
discuss  the  peculiar  method  of  assessing  the  defend- 
ant's rackjwecannot  pass  upon  it;  but  we  think  it  j*^^""* 
[iroper  to  direct  attention  to  the  language  of  the  tax  ^i^*"*** 
aws  in  regard  to  the  place  and  manner  of  assessing  tnck. 
corporate  property.    It  is  not  claimed  that  the  tracks 
can  be  assessed  and  dealt  with  as  realty.     Inasmuch  as  in  the 
aty  of  Detroit  the  wards  are  not  separate  municipalities  for 
the  purpose  of  expending  money,  and  it  all  goes  into  one 
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treasury,  there  is  in  this  case  no  harm  done  by  the  division 
made  of  various  parcels  in  the  several  wards.  But  these  tracks 
are  only  special  adaptations,  for  a  particular  use,  of  the  sur- 
face of  public  highways,  and,  under  our  laws  concerning  levy 
and  sale  on  execution,  each  track  would  be  sold  as  a  whole  to 
the  bidder  for  the  shortest  term  of  years  to  collect  tolls  for 
the  use  of  it.  Hackley  v.  Mack,  60  Mich.  591  ;  James  v.  Plank- 
Road  Co.,  8  Mich.  91  ;  How.  St.  §  4871  ;  McKee  v.  Grand 
Rapids  &  R.  L.  St.  R.  Co.,  41  Mich.  274.  The  right  to  use 
the  tracks  is  inseparable  from  the  franchises,  and,  it  not  being 
taxable  as  land,  it  should  properly  be  taxed  as  an  entirety  to 
the  corporation  in  oneplace,  so  far  as  within  one  city.  The 
judgment  should  be  affirmed,  with  cests.  The  other  justices 
concurred. 

Tnxtion — P«rcantaj:a  of  R«oalptt — Bill  of  DlKovarf. — When,  by  the  or- 
■dinance  imposing  a  municipal  tax  upon  the  gross  receipts  of  a  street  rail- 
way company  the  time  for  the  payment  of  the  tax  is  definitely  fixed,  a  bill 
for  an  account  of  the  earnings  of  the  company  a.  discovery,  and  the  pay- 
ment  of  the  tax  may  be  maintained  without  previous  demand.  Union  Pass. 
R,  Co.  V.  MajfOr.  etc,  of  Baltimore,  Md.  Ct.  App.,  June  12,  1889. 

Sama — Privllaga  Tax^Exemption  from  Ad  Valorem  Tax. — An  ordinance 
of  a  city  which  grants  a  street  railway  company  an  exclusive  privilege,  but 
stipulates  for  the  payment  to  the  city  of  a  certain  sum  for  each  car  run, 
does  not  fix  a  tax  upon  the  business  or  property  of  the  company  so  as  to 
exempt  it  from  taxation  ad  valorem  under  a  statute  which  declares  that 
"  Merchants  and  others  paying  a  license  or  specific  tax  on  their  business 
■or  calling  shall  be  exempt  from  an  ad  valorem  tax  thereon."  City  of  New- 
port V.  South  Covington  &  Cincinnati  St,  R.  Co.,  Ky.  Ct.  App.,  June  21, 
1889.  Holt,  J.,  who  delivered  the  opinion  of  the  court,  said  ;  "  By  the 
-ordinance,  which  provided  for  the  annual  payment  of  the  $10  per  car,  the 
company  was  granted  not  only  an  extraordinary,  but  an  exclusive,  privi- 
lege. It  was  given  permission  to  do  what  no  other  party  can  do.  Such  a 
privilege  may  be  granted  to  a  corporation  for  a  price  or  bonus,  and,  if  so, 
the  sum  paid  therefor  is  not  to  be  regarded  as  a  tax  upon  its  business  or 
its  property.  In  case  of  a  tax  upon  the  business  it  properly  should  be  esti- 
mated by  the  amount  done,  or  the  profits  made,  or  by  some  such  standard. 
Such  a  manner  of  estimating  it  would  show  clearly  an  intention  to  tax  the 
business.  Here,  however,  a  franchise  was  granted  to  the  appellee,  and  in 
return  it  was  required  to  pay  a  certain  sum  to  the  appellant.  This  was  not 
a  tax.  It  should  not  exempt  the  company  from  the  payment  of  the  munic- 
ipal tax  upon  the  assessed  value  of  its  property  any  more  than  the  payment 
of  a  license  fee  to  keep  an  hotel  would  exempt  the  hotel  building  from  tax- 
ation. It  was  held  in  the  case  of  Railway  Co.  v.  City  of  Louisville,  4  Bush, 
478,  that  the  payment  of  $25  annually  by  the  company  to  the  city  on  each 
car,  as  per  the  contract  between  them,  and  which  secured  to  the  company 
certain  franchises,  was  not  a  tax,  and  did  not  exonerate  the  company  from 
the  payment  of  an  ad  valorem  tax  upon  its  property,  which  was  assessable 
for  municipal  purposes.  It  is  true  that  in  that  case  the  contract  between 
the  company  and  the  city  expressly  stated  that  the  annual  payment  of  the 
!B25  per  car  was  for  the  privilege  of  constructing  and  operating  the  railway  . 
over  the  specified  streets,  while  in  this  instance  the  ordinance  does  not  ex- 
pressly so  state :  but  in  our  opinion  this  is  the  proper  and  reasonable  coii< 
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3  be  given  to  it.    The  company  had  no  right  to  enter  upon  the 

streets,  and  operate  its  road,  save  under  the  franchise  sp'anted  by  the  city. 
Its  consent  was  necessary.  The  municipality  said,  "You  may  do  so,  but 
only  upon  condition  that  you  pay  so  much  for  the  privilege.'  The  price 
per  car  was  the  consideration  for  the  franchise,  and  not  a  tax  upon  the 
property.  Its  fiayment,  therefore,  does  not  exempt  the  property  o(  the 
company  from  the  taxation  which  each  citizen  of  the  municipality  pays 
upon  the  assessed  value  of  his  property  for  the  support  of  the  municipal 
government.  The  company  has  a  privilege  which  is  denied  to  him,  and 
for  this  it  pays  a  bonus.  Certainly  this  furnishes  no  reason  why  it  should 
be  exempted  from  the  common  burden.  The  city  had  no  right  to  levy  a 
specific  tax  upon  personal  property  in  return  for  a  right  of  way.  It  could 
do  so  simply  because  it  was  a  proper  subject  of  taxation.  But  it  had  the 
right  when  the  appellee  was  asking  an  extraordinary  privilege  to  require  a 
return  for  the  grant,  and  this  it  did  in  the  way  of  requiring  the  appellee  to 
pay  to  it  annually  {lo  upon  each  of  its  cars.  Upon  the  other  hand,  if  this 
payment  operated  to  release  its  property  from  the  payment  of  the  munici- 
pal ad  valorem  tax,  then  probably  the  city  would  realize  nothing  for  the 
grant  of  the  franchise,  but  in  effect  be  pavmg  something  for  it,  as  the  sum 
paid  per  car  would  probably  not  eaual  the  ad  valorem  tax  upon  its  prop- 
erty. In  the  Louisville  case,  already  cited,  it  does  not  appear  that  there 
was  any  charter  provision  such  as  is  above  cited  exempting  those  paying  a 
specific  or  license  tax  upon  their  business  from  the  payment  of  an  ad  ■va- 
Joremxax.  The  exemption  was  claimed  under  the  general  law,  but  the 
cxMirt  there  decided  that  the  payment  of  the  t^S  pc  car  annually  was  in  no 
sense  a  tax,  but  a  bonus  for  the  franchise  granted  to  the  company.  So  it 
is  in  this  case,  and  the  charter  provision  has  therefore  no  application,  and 
the  judgment  is  reversed,  with  directions  to  grant  the  prayer  of  the  peti- 
tion, save  so  far  as  the  taxes  claimed  may  be  barred  by  limitation." 


Atlantic  &  Pacific  R.  Co.  v.  Yavapai  Countv. 
Same  v.  Mojave  County. 

{Arizona  Supreme  Court,  yune  3,  1889.) 

Ttxition— Correction— Summary  Procflfldingt  for  Delinquent  Taxei.— Up- 
on appearance  of  a  taxpayer  in  summary  proceedings  under  chap.  7  of  the 
Arizona  Revenue  Laws  to  enforce  payment  of  delinquent  taxes,  the  court 
has  not  the  power  to  rectify  excessive  taxation,  except  in  cases  of  fraud. 

Sauna— Ob] eat! on t^Po we r  of  Board  of  Equallzationr— Under  the  provis- 
ions of  §  2649  of  the  Arizona  Revenue  Law  that  railroad  property  shall  be 
d  by  the  board  of  equalization,  and  that  railroad  companies  may  ap- 


pear and  show  why  such  assessment  should  be  lowered  or  changed,  the 
board  is  authorized  to  make  alterations  in  the  assessment. 

Same— Exemption  of  Right  of  Way^lmprovements, — The  exemption  of 
the  right  of  way  of  a  railroad  company  from  taxation  does  not  exempt  the 
improvements  attached  thereto. 
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Sama — Situs  of  Rolling  Stook. — For  purposes  of  taxation  the  »'/Kt  of  the 
rolling  stock  of  a  railway  company  is  where  it  is  habitually  used. 

Same—AtMM me nt—Specifl cation  of  Property! — Under  a  statute  which 
provides  thai  "assessment  shall  be  made  upon  the  entire  railway"  "aod  shall 
include  the  franchise,  right  of  way,  roadbed,  bridges,  culverts,"  etc.,  "  and 
all  other  property,  real  and  personal,  exclusively  used  in  the  operation  of 
such  railway, '  it  is  not  necessary  that  each  item  by  which  the  condusion 
is  reached  shall  appear  in  the  assessment  roll. 

Sama — Panaltlas — Psrcentage— Summary  Proeesdingt. — In  summary  pro- 
ceedings to  enforce  payment  of  delinquent  taxes,  it  is  error  to  fix  penalties' 
and  percentages  at  a  gross  amount  and  impose  them  upon  the  tax  both 
>  upon  railway  and  lands.  ' 

Sama — Unturvayad  Lands. — In  Arizona  lands  which  have  not  been  3ur> 
veyed  are  not  assessable. 

Appeals  from  District  Courts,  Yavapai  and  Mojavc  Coun- 
ties. 

WiUiam  C.  Hazeldine  {E.  M.  Sanford,  of  counsel),  for  appel- 
lant 

T.  W,  Johnston  and  Harris  Baldwin  for  respondent. 

Barnes,  J. — These  cases  are  in  this  court  on  appeal  from 
the  district  court  of  Yavapai  and  of  Mojave  counties  from  the 
judgment  against  the  Atlantic  &  Pacific  Railroad  Company 
for  delinquent  taxes.  The  proceedings  are  based  upon  chap. 
7  of  the  revenue  laws  of  the  Revised  Statutes.  This  chap- 
ter provides  for  the  publication  of  the  delinquent 
■  list  by  the  tax-collector,  and  for  the  filing  of  a  com- 
plaint thereafter  in  the  district  court  by  the  district 
attorney ;  and  provides  that  the  said  court  shall 
thereby  acquire  full  and  complete  jurisdiction  over 
the  lands  and  property  described.  The  requirements  of  the 
statute  seem  to  have  been  met  substantially  in  these  cases. 
Many  objections  are  urged  which  should  be  considered  as 
mere  irregularities  or  informalities  in  the  proceedings,  and 
which  are  saved  by  the  statute  which  provides  that  no  assess- 
ment of  property,  or  charge  for  any  of  said  taxes  shall  be  con- 
sidered illegal  on  account  of  any  irregularity  in  the  tax  list, 
assessment  or  duplicate  assessment  rolls,  or  on  account  of  their 
not  having  been  made,  completed,  or  returned  within  the  time 
required  By  law,  or  on  account  of  the  property  having  been 
listed  without  name,  or  in  the  name  of  any  other  than  that  of 
the  rightful  owner.  Power  is  given  the  court  to  amend  as  in 
personal  actions.  If  defense,  specifying  in  writing  cause  of 
objections,  be  offered  by  any  person  interested  in  any  of  said 
property,  the  court  is  required  to  hear  and  determine  the  mat- 
ter m  a  summary  manner,  without  pleadings,  and  shall  prc^ 
nounce  judgment  as  the  right  of  the  case  may  be.  These  are 
proceedmgs  in  rem.  Any  party  appearing  does  so  volnata- 
rily,  and  he  thereby  waives  all  objections  to  the  mode  of 
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reaching  the  results,  and  can  be  heard  only  as  to  the  legality 
of  the  tax  upon  the  property.  This  he  cannot  avoid  by  lim- 
iting his  appearance  for  the  purpose  of  objections  to  mere  ir- 
regularities. 

The  statute  above  referred  to  is  taken  from  the  revenue 
law  of  Illinois  of  1871-72,  and  hy  the  courts  of  that  state  has 
received  this  liberal  construction.  The  law  was  intended 
to  meet  the  obstructions  which  had  constantly  been  placed 
in  the  way  of  the  collection  of  taxes;  and  to  overturn  the 
law  as  it  had  been  laid  down  by  the  courts  before  that,  and 
by  legislative  enactment  to  lay  down  new  rules  of  procedure 
and  of  construction.  In  a  line  of  decisions  in  that  state,  pro- 
mulgated before  this  enactment  by  this  territory,  this  statute 
had  been  construed,  and  by  adopting  it  the  con-  ^^^ 
struction  was  also  adopted.  Prior  to  the  act,  if  a  |^^|'^[^^ 
tax  was  not  levied  at  tne  proper  time,  it  was  void. 
McLaughlin  v.  Thompson,  55  III.  249.  It  could  not  be  cor- 
rected by  the  legislature.  Billings  v.  Detten,  15  111.  218; 
Keating  v.  Thorp,  Id.  220;  Conwaj  v.  Cable,  37  III.  82.  If 
description  of  land  was  not  certain  it  was  void,  Olcott  v. 
State,  5  Oilman  (Ill.l,  481  ;  Meyer  v.  Pfeifer,  50  III.  487.  Also 
if  not  certain  in  dollars  and  cents.  Lawrence  v.  Fast,  20  III. 
338 ;  Gibson  v.  Chicago,  22  111.  572.  If  part  was  illegal,  whole 
was  void,  McLaughlin  v.  Thompson,  supra;  Foss  v.  Chi- 
cago, 56  III.  359.  These  are  a  few  of  the  numerous  decisions 
in  that  state  which  led  to  the  enactment  of  this  statute.  In 
Beers  V.  People,  83  III,  493,  that  court  says  that  these  en- 
actments were  no  doubt  designed  "  to  remove  and  wipe  out 
all  mere  technical  objections  in  the  raising  of  the  revenue." 
Pacific  Hotel  Co,  v.  Lieb,  83  IH.  608 ;  Law  v.  People,  87  III. 
417,  Again,  they  say  that  by  this  law  "  nearly,  if  not  all,  our 
previous  decisions  have  been  abrogated  as  rules  for  the  de- 
termination of  cases  arising  after  the  adoption  of  this  amend- 
ment. Thatcher  v.  People,  79  111.  602 ;  Furrington  v.  Peo- 
ple, Id.  13 ;  Wright  V.  People,  87  III.  586;  Moore  v.  Fessen- 
beck,  88  111,  423 ;  St,  Louis  V.  &  T.  H,  R,  Co,  v.  Surrel,  Id. 
535.  This  disposes  of  a  large  number  of  the  points  urged 
upon  us  by  appellant,  and  it  is  not  necessary  to  refer  to  them 
seriatim,  and  leaves  us  to  consider  only  those  which  go  to  the 
legality  of  the  tax. 

It  has  been  urged  that  the  tax  is  excessive.    The  district 
court,  in  such  a  case  as  this,  has  not  the  power  to  rectify  ex- 
cessive taxation,  except  in  cases  of  fraud.     Ottawa 
Glass  Co.  V.  McCaleb,  81  III.  556;  Spencer  v.  Peo-  S^^il^ 

{)le;  68  111,  S 10 ;  Republic  Life  Insurance  Co.  v.  Pol- 
ak,  75  111.  292 ;  Porter  v.  Rockford,  R.  L  &  St.  L.  R.  Co.,  76 
111.  561. 

39  A.  &  E.  R.  Cm,— 35 . 
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Section  2649  oi  the  revenue  law  provides  for  the  i 
ment  of  all  taxable  property  belonging  to  railway  corpora, 
tions  by  the  board  of  equalization.  The  board  is 
poocrw  required  to  meet  for  this  purpose  on  the  first  Mon- 
Mttwa^Mt*"  ^^y  '°  June  in  each  year.  On  or  before  the  third 
Monday  in  June  they  are  required  to  transmit  the 
assessment  to  the  boards  of  supervisors  of  the  counties,  with 
the  apportionment  allotted  to  each  county.  The  section 
points  out  the  duty  of  the  board  in  detail  and  it  provides 
that  at  the  meeting  in  August  any  railway  company  may  ap- 
pear and  show  why  such  assessment  should  be  lowered  or 
changed.  It  is  contended  that  the  act  does  not  authorize  the 
board  to  make  alterations.  The  law  is  not  to  be  construed 
as  permitting  so  idle  a  thing  as  an  appearance  before  a  board 
for  the  purpose,  and  yet  the  board  nave  no  power  to  act.  It 
is  a  necessary  implied  power  where  they  are  authorized  to 
hear  objections  that  they  decide  the  same,  and  carry  the  de- 
cision  into  effect.  The  record  shows  that  the  board,  at  its 
June  session,  did  assess  the  property  of  appellant ;  that  at  the 
August  term  appellant  appeared  before  the  board,  and  was 
heard,  and  the  objections  considered  and  acted  upon.  These 
proceedings  appear  to  be  regular. 

It  is  contended  that,  as  the  right  of  way  of  the  railway  com- 
pany is  exempt,  that  exemption  carries  with  it  the  exemption 
of  all  improvements  attached  thereto.  That  ques- 
Sht'f""'  *'°"  ''^^  been  disposed  of,  so  far  as  this  court  is 
concerned,  by  the  case  of  Atlantic  &  Pac.  R.  Co.  v, 
Lesueur  (Ariz.),  37  Am,  &  Eng,  R.  Cas.  368,  and  we  adhere 
to  the  decision  in  that  case. 

That  case  disposes  of  another  question  raised  in  this  case 
Kniiiat»«k,  also,  viz.,  the  situs  of  the  rolling  stock. 

It  appears  from  the  record  that  the  right  of  way  was  ex- 
cluded from  the  assessment.  Improvements  thereon  are  as- 
sessed, Itiscontended  that  as  the  right  of  way  is  by 
^^JJ"""'  the  charter  of  appellant  exempt  from  taxation,  its 
value  should  be  fixed  by  the  board  of  equalization, 
so  that  it  clearly  appear  that  the  same  is  not  taxed.  Out  of 
abundant  caution,  this  would  be  well.  The  law  provides  that 
"  assessments  shall  be  made  upon  the  entire  railway  within  this 
territory,  and  shall  include  the  franchise,  right  01  way,  road- 
bed, bridges,  culverts,  rolling  stock,  depots,  station  grounds, 
buildines,  telegraph  lines,  and  all  other  property,  real  and 
personal,  exclusively  used  in  the  operation  of  sucn  railway." 
This  does  not  mean  that  the  value  of  each  item  by  which  the 
conclusion  is  reached,  shall  appear  in  the  assessment  roll.  It 
means  they  shall  be  considered.    As  they  regarded  the  right 
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of  way  and  franchise  as  not  taxable,  the  record  shows  the 
value  of  these  is  not  included  in  the  result. 

We  find  in  the  record, that  the  penalties  and  percentages 
are  fixed  at  a  gross  amount,  and  are  imposed  upon  Pcuitinui 
the  tax  upon  both  the  railway  and  lands.  This  p«"e»t«eM. 
was  error,  and  that  item  should  be  stricken  out  of  the  judg- 
ments. 

It  is  conceded  that  the  lands  assessed  in  Mojave  county  are 
unsurveyed.  That  item  should  be  stricken  out.  The 
judgment  as  to  the  assessment  in  Mojave  county  ^^J|i7*'** 
upon  the  railway  of  $28,840.35  is  affirmed.  The  Mo- 
jave case  is  reversed,  without  cost,  for  this  modification  of  the 
judgment. 

As  to  the  Yavapai  case,  the  Judgment  as  to  penalties  is 
reversed  for  the  same  reason.  The  court  below  is  directed 
to  inquire  whether  any  lands  included  in  the  assessment  are 
without  the  limits  of  that  county,  and  to  exclude  from  the 
assessment  such  lands.  Also  to  exclude  any  lands  the  court 
finds  not  to  have  been  surveyed  as  a  matter  of  fact.  The 
judgment  as  to  the  railway  tax  of  $38,028.90  in  Yavapai  coun- 
ty is  affirmed.  Judgment  will  be  rendered  in  the  trial  court 
according  to  this  opmion,  as  is  provided  in  §  2692,  Rev.  St. 

Wright,  C.  J.,  and  Porter,  J.,  concur. 

V.  Lcsueur  (Ariz.), 


State,  ex  rel.  Trammel,  Collector. 


Hannibal  &  St.  Joseph  It  Co. 

{Missouri  Supreme  Court,  ^wn?  10,  1889,) 

Tutstion — Evomption  from  County  Taxei — Effect  of  StatutSi — A  pravisian 
of  a  charter  which  declares  that  the  stock  of  the  said  company  shall  be  ex- 
empt from  county  taxes,  is  not  affected  bj;  a  subsequent  statute  eranting 
lands  to  the  corporation  and  accepted  by  it  which  provides  that  tne  com- 
pany shall  each  year  "  pay  into  the  treasury  of  the  state  a  sum  of  money 
Xal  to  the  amount  of  state  tax  on  other  real  and  personal  property  of  a 
value  (or  that  year,  upon  the  actual  value  of  the  roadbed  ♦  •  • 
.and  other  property  of  said  company." 
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Sun* — County  Taxes — Tufor  Railroad  Aidi — A  tax  levied  to  pay  the  bonds 
of  acountv  given  in  payment  of  a  subscription  to  railroad  stoch  is  a  coun> 
Vf  tax,  although  the  bonds  can  only  be  paid  out  of  a  tax  levied  for  the 
special  purp(»e. 

Same — Compromlsa  of  IndabtedtitM — Validity  of  Taxi— The  state  court5 
having  held  the  Missouri  "TownshipAid  Act "  to  be  unconstitutional,  while 
the  federal  circuit  court  has  sustained  the  constitutionality  of  the  Act, 
bonds  issued  purauant  to  such  act,  are  proper  subjects  of  compromise  un- 
der the  act  of  April  1 2, 1 877,  and  a  tax  levied  for  the  payment  of  bonds  is- 
sued in  terms  of^  a  compromise  is  valid. 

Appeal  from  Circuit  Court,  Macon  County. 
Strong  &  Mosman  for  appellant. 

B.  R.  Dysart,  yokn  F.  Mttckell  and  Sears  &  Guthrie  for  re- 
spondent. 

Black,  J. — This  was  a  suit  by  the  collector  of  Macon, 
county  to  recover  taxes.levied  for  state,  county,  school,  city, 
and  town  and  township  purposes.  The  defendant 
Cm  ttsMd.  made  a  tender  of  the  state,  school,  and  city  and 
town  taxes,  which  tender  was  accepted  as  to  the' 
school  taxes,  and  shown  to  be  the  correct  amount  of  the  other 
taxes  for  which  the  tender  was  made.  The  collector  consid- 
ers that  the  judgment  is  erroneous  in  so  far  as  he  recovered  for 
Missouri  &  Mississippi  Railroad  taxes  for  the  years  1868-1870, 
and  as  to  these  years  he  asks  to  remit.  The  taxes  still  m  dis- 
pute are  those  called  "  Omaha  Railroad  Taxes,"  levied  in 
Hudson  township  for  the  years  1882  to  1885,  both  inclusive, 
amounting  to  $680,  and  "  Missouri  &  Mississippi  Railroad 
Taxes,"  for  the  years  1871,  1872,  1880,  1885,  wnounting  to 
about  $3,000.  They  were  all  levied  on  the  assessed  value  of 
the  defendant's  property,  as  made  out  and  certified  to  the 
county  court  by  the  state  board  of  assessment  and  equaliza- 
tion of  railroad  property. 

The  following  admissions  were  made  at  the  trial  of  this 
case  :  That  the  tax  described  in  the  petition  as  the  "  Omaha 
railroad  tax,  assessed  and  levied  in  Hudson  town- 
'"'*'  ship,"  was  a  tax  for  the  purpose  of  paying  the  prin- 

cipal and  interest  on  bonds  of  said  county,  issued  by  the 
county  court  in  pursuance  of  an  act  approved  March  23, 
1868;  that  under  said  act  the  county  court  had  been  peti- 
tioned by  the  taxpayers  to  order  an  election  in  relation  to 
subscribii^  to  the  stock  of  the  St.  Louis,  Macon  &  Omaha 
Air  Line  Railroad,  a  corporation  organized  under  the  gen- 
erg,!  laws  of  the  state ;  that  an  election  had  been  held,  and  the 
county  court  had  subscribed  $40,000  of  bonds  in  the  name  of 
Hudson  township ;  that  the  bonds  for  which  this  tax  is  levied 
to  pay  are  fundine  bonds  to  take  up  the  above-named  b<Htds, 
said  funding  bonds  being  issued  under  the  general  statutes 
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of  the  state;  that  the  Missouri  &  Mississippi  Railroad  tax 
mentioned  in  the  petition  was  a  tax  levied  for  the  purpose  of 
paying  the  interest  and  principal  of  certain  bonds  issued  by 
the  county  court  of  Macon  county  ;  that  said  county,  in  the 
year  1867,  subscribed  for  175  shares  of  the  capital  stock  of 
the  Missouri  &  Mississippi  Railroad  company,  and  in  1870 
said  court  again  subscribed  for  175  shares  of  the  capital  stock 
of  said  company,  and  that  said  bonds  were  issued  by  said 
county  in  order  to  pay  for  the  stock  of  said  company  issued 
to  said  county,  and  that  said  county  became  a  stockholder  in 
said  company,  and  took  part  in  the  meetings  and  delibera- 
tions of  the  shareholders  as  such. 

The  first  contention  on  the  part  of  the  appellant  is  that  the 
Missouri  &  Mississippi  Railroad  taxes  are  county  taxes,  and 
that  it  is  not,  under  its  charter,  liable  for  the  pay- 
ment of  any  taxes  of  that  description.  The  act  in-  ^^'""^ 
corporating  the  Hannibal  &  St.  Joseph  Railroad  ui««.**" 
Company  gives  to  it  all  the  privileges,  rights  and 
immunities  which  were  granted  to  the  Louisiana  &  Columbia 
Railroad  Company.  Acts  1847,  §  4,  p.  157.  The  twenty- 
fourth  section  of  the  act  incorporating  the  last-named  com- 
lany  provides  :  "  Every  person  who  shall  cease  to  be  a  share- 
lolder  shall  also  cease  to  be  a  member  of  said  company ;  and 
the  stock  of  said  company  shall  be  exempt  from  state  and  coun- 
tytaxes."  Acts  1836-37,  p.  252.  Theactof  September2o,  1852, 
granting  lands  to  the  defendant,  which  were  received  by  the 
state  under  an  act  of  congress  to  aid  in  the  construction  of 
certain  railroads,  provides  that  the  defendant  shall  each  year 
"  pay  into  the  treasury  of  the  state  a  sum  of  money  equal  to 
the  amount  of  state  tax  on  other  real  and  personal  property  of 
■a.  like  value  for  that  year,  upon  the  actual  value  of  the  road- 
bed *  *  *  and  other  property  of  said  company,  which 
«hall  be  a  consideration  to  the  state  for  the  execution  of  the 
trust  reposed  in  the  state  by  the  act  of  congress,"  etc.  This 
act  of  1852,  which  was  accepted  by  the  defendant,  modified 
the  charter  exemptions,  so  that  the  company  thereafter  be- 
came liable  for  the  taxes  for  state  purposes,  the  same  as  like 
corporations  organized  under  the  general  law,  (State  v.  Han- 
nibal, etc.,  R.  Co.,  60  Mo.  143  ;)  but  it  has  been  constantly 
ruled  by  this  court  that  the  property  of  the  company  could 
nofbe  taxed  for  county  purposes,  because  the  act  of  1852  ia  ' 
no  way  affects  the  charter  exemptions  as  to  such  taxes,  (Han- 
nibal, etc.,  R.  Co.  V.  Shacklett,  30  Mo.  550 ;  State  v.  Hannibal, 
etc.,  R,  Co.,  37  Mo.  266;  and  Livingston  Co.  v.  Hannibal,  etc.,  R. 
Co.,  60  Mo.  516.)  Some  language  used  in  the  earlier  of  these 
cases  has  led  to  the  argument  in  this  case  that  the  former 
statutes  were  not  comprehensive  enough  to  include  the  prop- 
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erty  of  defendant  in  the  subjects  of  copnty  taxation,  and  that 
the  judgments  in  the  former  cases  should  be  regarded  as 
standing  on  that  ground.  The  case  last  cited  was  a  suit  to 
recover  a  county  tax  and  a  school  tax  levied  and  assessed 
under  the  act  oi  March  lo,  1871.  (Acts  1871,  p.  56,)  The 
first  section  is  as  broad  and  comprehensive  as  language  caa 
make  it.  It  says :  "  All  railroads  now  constructed,  in  the 
course  of  construction,  or  which  may  be  hereafter  constructed, 
in  this  state,  and  all  other  property,  real,  personal  or  mixed, 
owned  by  any  railroad  company,  snail  be  subject  to  taxation 
for  state,  county,"  and  other  municipal  purposes.  This  court, 
then  speaking  of  the  county  tax  there  in  suit,  said  the  ex- 
emption of  the  road  from  county  taxes  had  never  been  re- 
scinded by  the  act  of  the  parties,  and  that  the  demurrer  to  so 
much  of  the  petition  as  claimed  a  recovery  for  county  taxes 
was  properly  sustained.  There  is  nothing  left  for  this  court 
to  do  at  this  day  but  to  say  the  defendant  is  not  liable  for 
these  county  taxes.  If  there  has  been  any  act  on  the  part  of 
the  defendant,  such  as  a  sale  or  consolidation  with  some  other 
company,  that  can  have  the  effect  to  deprive  the  defendant 
of  its  exemption  from  the  payment  of  county  taxes,  that  act 
is  not  made  to  appear  by  this  record.  It  is  not  claimed  that 
the  legislature  could  repeal  the  exemption  without  the  de- 
fendant's consent.  We  may  add,  the  defendant  does  not  here 
claim  an  exemption  from  the  township  taxes. 

But  with  this  result  the  plaintiff  says  these  Missouri  &  Mis- 
sissippi Railroad  taxes  are  not  county  taxes.  They  were  levied 
to  pay  the  bonds  of  the  county.  The  county  be- 
Ct—tj twM  came  a  stockholder  in  the  Missouri  &  Mississippi 
forni^MT*  Railroad  Company,  and  thus  incurred  the  debt. 
•MboaM.  No  other  subdivision  of  the  state  is  under  any  ob- 
ligation to  pay  it.  The  thirteenth  section  of  the 
charter  of  that  railroaa  company,  and  under  which  the  bonds 
were  issued,  does  provide  for  a  tax  of  one-twentieth  of  one 
per  cent,  to  pay  them  ;  but  the  tax  is  still  a  county  tax,  and 
cannot  be  otherwise  designated.  The  fact  that  these  bonds 
can  only  be  paid  out  of  this  tax,  levied  for  that  special  pur- 
pose, does  not  deprive  the  tax  thus  levied  of  its  county  cnar- 
acter. 

The  objection  to  the  "Omaha  Railroad  tax"  is  thatthe  act 
coasroBtn  *^'  March  23,  1868,  known  as  the  "Township  Aid 
•fiadiibte4-  Act"  and  under  which  the  original  bonds  were 
mcM-coB-  issued,  is  a  void  law.  The  court  has  held  the  act 
^^^  *"  to  be  unconstitutional  in  a  number  of  cases.  Webb 
"■  V.  Lafayette  Co.,  67  Mo.  367 ;  State  v.  Walker,  85 

Mo.  44,  and  cases  cited.  On  the  other  hand,  the  circuit 
court  of  the  United  States  following  the  case  of  Cass  Co.  v. 
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Johnston,  95  U.  S.  365,  upholds  the  act,  and  bonds  issued  pur- 
suant to  it  are  by  thdse  courts  held  to  be  valid  obligations. 
Because  of  this  state  of  affairs  it  was  held  in  State  v.  Holla- 
day,  72  Mo,  499,  that  such  bonds  were  proper  subjects  of  com- 
promise  under  the  act  of  I2th  April  1877,  and  for  a  like  rea- 
son the  court  declined  to  order  a  cancellation  of  township 
bonds.  Dallas  Co.  v.  Merrill,  jj  Mo.  573.  In  view  of  these 
decisions,  many  of  the   township  bonds  have   been  com- 

Eroniised  and  new  bonds  issued  therefor.  Such  seems  to  . 
ave  been  the  case  with  these  Hudson  township  bonds.  As 
we  understand  the  record  the  tax  in  question  was  levied  to 

gay  compromise  bonds  issued  under  the  act  of  1870,  (2  Rev. 
t.  1879,  p.  ^^i)  ^'^^  pursuant  to  the  requisite  vote,  nad  at  an 
election  held  for  the  purpose  of  voting  on  the  proposition  to 
compromise  the  old  and  issue  new  Donds.  Following  the 
logical  result  of  the  cases  just  cited,  the  tax  must  be,  and  is 
now  held  to  be,  a  valid  tax. 

The  order  of  the  county  court  of  September  2,  1884,  levy- 
ing the  tax  for  the  prior  years  of  1882  and  1883,  recites  the 
fact  that  those  years  had  been  omitted,  and,  furth-  a^it^^ 
er,  no  tax  had  been  extended  on  the  tax-book  oi^ttafrou- 
against  defendant's  property.  This  recital  is  suf-  *t  omn- 
ficient  proof  of  the  omission,  and  it  was  not  neces-  *'"*■'•■ 
sary  for  the  plaintiff  to  produce  in  evidence  the  tax-books  to 
show  the  fact  that  defendant's  property  had  been  omitted  for 
those  years.  The  numerous  otner  objections  have  even  less 
merit  than  the  one  just  noticed,  and  will  not  be  considered  in 
detail.  Since  the  Missouri  &  Mississippi  Railroad  taxes  are 
separately  stated  in  the  judgment,  it  is  not  necessary  to  re- 
mand the  cause.  As  to  all  such  taxes  the  judgment  is  reversed, 
bat  in  other  respects  the  judgment  is  affirmed.  The  costs 
arising  from  this  appeal  will  be  taxed  against  the  plaintiff 
below,  respondent  Dere.    AU  concur. 


East  Tennessee,  Virginia  &  Georgia  R.  Co. 

(130  U.  S.  637,) 

Examptlon  from  Taxation — Tyantfar  of  FranchiMS — RighU  of  Purchuarr— 
By  the  sale  and  conveyance  of  the  "property  and  franchises"  of  a  railroad 
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co(ni»ny  in  a  suit  W  the  state  to  enforce  a  statutory  lien,  immunity  from 
taxation  conferred  by  the  charter  of  the  company  does  not  pass  to  the 
purchaser. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Middle  District  of  Tennessee. 

George  W.  Pickle,  Attorney  General  of  the  State  of  Ten- 
neesee  (with  whom  were  Albert  S.  Marks,  John  J.  Vertrees 
and  William  O.  Vertrees  on  the  brief)  for  appellant. 

iViiHam  M.  Baxter  for  appellee. 

Field,  J. — This  is  a  suit  to  enjoin  the  collection  of  certain 
taxes  for  the  years  1883  and  [884,  assessed  by  the  Board  of 
Railroad  Tax  Assessors  of  Tennessee  against  the  property  of 
the  complainant,  the  East  Tennessee,  Virginia  and  Georgia 
Railroad  Company.  The  property  formerly  belonged  to  the 
Cincinnati,  Cumberland  Gap  and  Charleston  Railroad  Com- 
pany ;  and  the  claim  asserted  by  the  bill  is,  that  the  property,  - 
whilst  held  by  that  company,  was  exempt  from  taxation,  and 
that  such  exemption  has  accompanied  it  in  its  transfer  to  the 
complainant.  That  company  was  incorporated  by  an  act  of 
the  legislature  of  Tennessee,  passed  November  18,  1853. 
Among  other  things  the  act  provided  that  whenever  the  com- 
pany should  have  completed  its  road  from  Cumberland  Gap 
to  the  East  Tennessee  and  Virginia  Railroad,  or  to  the  south- 
ern boundary  line  of  the  state,  it  should  "have  all  the  rights 
and  privileges"  conferred  by  its  charter  for  a  period  of  ninety- 
nine  years.  Statutes  of  Tenn,  1853-4,  chap.  301,  §  6,  It 
also  declared  that  the  company  should  be  vested,  except  as 
otherwise  provided  by  its  cnarter,  with  "all  the  rights,  pow- 
ers and  privileges,  and  subject  to  all  the  restrictions  and  lia- 
bilities, of  the  Nashville  and  Louisville  Railroad  Company." 
An  act  was  passed  by  the  legislature  of  Tennessee  on  tne  9th 
of  February,  1850,  to  incorporate  a  company  under  this  last 
name,  which,  among  other  things,  declared  "that  the  capital 
stock  in  the  said  company,  the  dividends  thereon,  and  the 
roads  and  fixtures,  depots,  workshops,  warehouses,  and  ve- 
hicles of  transportation  belonging  to  the  said  company  shall 
be  forever  exempt  from  taxation  in  each  and  every  of  the 
said  states  of  Tennessee  and  Kentucky,  and  it  shall  not  be 
lawful  for  either  of  the  said  states,  or  any  corporate  or  muni- 
cipal police  or  other  authority  thereof,  or  of  any  town,  city, 
county,  or  district  thereof,  to  impose  any  tax  on  such  stock 
or  dividends,  property  or  estate,'  Statutes  of  Tenn.  1849-50, 
chap.  76,  %  40. 

It  does  not  appear  that  any  organization  of  this  company 
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was  ever  perfected.  It  is  stated  by  counsel  that  none  ever 
took  place ;  and  it  would  seem  that  such  was  tlie  conclusion 
of  this  court  in  Goodlett  v.  Louisville  &  N.  R.,  122  U.  S.  391, 
406;  33  Am.  &  Eng.  R.  Cas.  i. 

Assuming,  however,  that  its  organization  was  perfected,  its 
rights,  powers  and  privileges  were  subject  to  the  restrictions 
specified  in  the  act,  and  one  of  these  was  that  the  act  should 
■*  become  a  law  whenever  the  State  of  Kentucky  may  enact 
the  same  for  the  same  purpose,  with  such  modifications  and 
amendments"  as  she  may  deem  right,  not  inconsistent  with 
its  provisions.  By  this  restriction  we  understand  that  the  act 
w^as  not  to  take  effect  until  re-enacted  by  Kentucky,  with  such 
modifications  as  she  might  suggest,  not  inconsistent  with  it. 
It  is  conceded  that  Kentucky  never  passed  any  such  act  as 
here  mentioned.  We  are  of  opinion,  therefore,  that  we  may 
properly  omit  from' consideration  the  act  of  February  9,  1850, 
to  incorporate  the  Nashville  and  Louisville  Railroad  Com- 
pany and  the  attempt  to  invest  the  Cincinnati,  Cumberland' 
Gap  and  Charleston  Railroad  Company  with  its  "  rights,  pow- 
ers and  priviliges."  If  this  construction  be  correct,  the  Nash- 
ville and  Louisville  Railroad  Company  never  acquired  under 
that  act  any  rights,  powers,  or  privileges,  those  designated  in 
its  charter  being  subject  to  restrictions,  which  were  not  com- 
plied with ;  and,  therefore  whatever  right  the  Cincinnati, 
Cumberland  Gap  and  Charleston  Company  possessed,  to  have 
its  property  exempted  from  taxation,  must  be  found  indepen- 
dently of  the  provision  referring  to  and  granting  the  exemp- 
tion contained  in  the  charter  ofthe  Nashville  and  Louisville 
Railroad  Company.  There  is  no  such  exemption  from  taxa- 
tion in  its  own  charter.  It  is,  however,  contended  that  pro- 
visions in  an  act  of  the  legislature  of  the  state,  chartering 
the  Lexington  and  Knoxville  Railroad  Company,  passed  on 
the  22d  of  December,  1853,  had  the  effect  of  extending  such  ex- 
emption to  the  property  of  the  Cincinnati,  Cumberland.  Gap 
and  Charleston  Railroad  Company,  inasmuch  as  it  invests 
that  company  with  the  "rights,  powers,  and  privileges"  "of 
the  East  Tennessee  and  Virginia  Railroad  Company,"  Stat- 
utes of  Tenn.  1853-4,  chap.  325,  §  6.  The  act  incorporating 
this  last  company  declared  that  its  capital  stock  should  be 
forever  exempt  from  taxation,  and  that  its  road,  "  with  all  its 
fixtures  and  appurtenances,  including  workshops,  warehouses, 
and  vehicles  01  transportation,"  should  be  exempt  from  taxa- 
tion for  the  period  of  twenty  years  from  the  completion  of  its 
road,  and  no  longer,  and  that  the  road  should  be  commenced 
within  five  years  after  the  passage  of  the  act,  and  be  finished 
within  ten  years  thereafter,  otherwise  the  charter  should  be 
void.     Statutes  of  Tenn.  1847-8,  chap.  120,  |§  30,  31. 
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The  answer  avers  thai  the  road  has  never  been  completed^ 
and  no  proof  was  offered  to  refute  this  averment.  The  bur- 
den of  proof  to  show  the  completion  was  upon  the  complain- 
ant, for  until  then  the  exemption  claimed  could  have  no  exist- 
ence even  while  the  property  remained  in  the  possession  of  the 
Cincinnati,  Cumberland  Gap  and  Charleston  Railroad  Corn* 
pany. 

Assuming,  however,  that  we  are  mistaken  in  the' construc- 
tion given  as  to  the  effect  of  the  provisions  in  the  charters  of 
the  two  companies,  the  Nashville  and  Louisville  Railroad 
Company  ana  the  East  Tennessee  and  Virginia  Railroad 
Company,  and  that  the  references  to  those  companies  are  to 
be  construed  as  embodying  all  the  "  rights,  powers,  and  priv- 
ileges "  which  it  was  intended  the  Nashville  and  Louisville- 
Railroad  Company  should  possess  if  the  act  creating  its  char- 
ter had  been  re-enacted  by  Kentucky,  and  which  it  was  in- 
tended the  East  Tennessee  and  Virginia  Railroad  Company- 
should  possess  after  the  completion  of  its  road,  our  conclu- 
sion-upon  the  questions  involved  would  not  be  affected.  It 
is  conceded  that  the  property  of  the  company  passed  upon 
sales  and  conveyances  nfade  under  a  decree  rendered  in  a 
suit  against  the  company,  commenced  by  the  state  of  Tennes- 
see, to  parties  who  have  since  conveyed  the  same  to  the  com- 
plainant.  That  suit  was  brought  to  enforce  a  statutory  lien, 
reserved  by  the  state  as  security  for  the  loan  of  her  bonds  is- 
sued to  the  company,  and  the  sale  made  under  the  decree, 
and  coniirmed,  was  of  the  "  property  and  franchises  "  of  the- 
railroad  company. 

By  this  sale  and  the  conveyance  which  followed,  imraunitv 
from  taxation  did  not  pass.  Such  immunity  is  not  in  itself 
transferable.  It  has  been  held,  and  the  doctrine  has  been  so 
often  repeated  that  it  is  no  longer  an  open  question,  that  the 
legislature  of  a  state  may  exempt  the  property  of  particular 
persons  or  corporations  from  taxation,  either  for  a  Hmited 
period  or  perpetually  ;  but  to  justify  the  conclusion  that  such, 
exemption  is  granted,  it  must  appear  by  language  so  clear  and 
unmistakable  as  to  leave  no  doubt  of  the  purpose  of  the  legis- 
lature. The  power  of  taxation  is  one  of  the  highest  attributes- 
of  sovereignty,  and  the  suspension  of  its  exercise  as  to  any  per- 
sons or  property  is  not  a  matter  to  be  presumed  or  inferred. 
It  must  be  declared  or  it  will  not  be  deemed  to  exist.  If  the 
legislature  can  lay  aside  a  power  devolved  upon  it  for  the  good 
oi  the  whole  people  of  the  state,  for  the  benefit  of  a  private 
party,  it  must  speak  in  such  unmistakable  terms  that  they  will 
not  admit  of  any  reasonable  construction  consistent  with  the 
reservation  of  the  power.  The  Delaware  Railroad  Tax,  iS- 
Wall  (U.  S.)  206,  225. 
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Yieldine  to  the  doctrine  that  immunity  from  taxation  may 
be  granted,  that  point  being  already  adjudged,  it  must  be  con- 
sidered  as  a  personal  privilege  not  extendm^  beyond  the  im> 
mediate  grantee,  unless  otherwise  so  declared  in  express  terms. 
The  same  considerations  which  call  for  clear  and  unambiguous 
language  to  justify  the  conclusion  that  immunity  from  taxa- 
tion has  been  granted  in  any  instance  must  require  similar  dis- 
tinctness  of  expression  before  the  immunity  will  be  extended 
to  others  than  the  original  grantee.  It  will  not  pass  merely 
by  a  conveyance  of  the  property  and  franchises  of  a  railroad 
company,  although  such  company  may  hold  its  property  ex- 
empt from  taxation.  As  we  said  in  Morgan  v.  Louisiana,  93. 
U.  S,  217,  223  :  "  The  franchises  of  a  railroad  corporation  are 
rights  or  privileges  which  are  essential  to  the  operations  of 
the  corporation,  and  without  which  its  road  and  works  would 
be  of  little  value ;  such  as  the  franchise  to  run  cars,  to  take 
tolls,  to  appropriate  earth  and  gravel  for  the  bed  of  its  road, 
or  water  for  its  engines,  and  the  like.  They  are  positi\  e  rights 
or  privileges,  without  the  possession  of  wnich  tne  road  of  the 
company  could  not  be  successfully  worked.  Immunity  from 
taxation  is  not  one  of  them.  The  former  may  be  conveyed  to 
a  purchaser  of  the  road  as  part  of  the  property  of  the  com- 
pany ;  the  latter  is  personal,  and  incapable  01  transfer  without 
express  statutory  direction," 

It  is  true  there  are  some  cases  where  the  term  "  privileges  '* 
has  been  held  to  include  immunity  from  taxation,  but  that  has 
generally  been  where  other  provisions  of  the  act  have  given, 
such  meaning  to  it.  The  later,  and,  we  think,  the  better  opin- 
ion is,  that  unless  other  provisions  remove  all  doubt  of  the  in- 
tention of  the  legislature  to  include  the  immunity  in  the  term 
"  privileges,"  it  will  not  be  so  construed.  It  can  have  its  full 
lorce  by  confining  it  to  other  grants  to  the  corporation. 

The  case  of  East  Tenn.  V,  &  G.  R,  Co.  v.  County  of  Hamblen, 
102  U.  S.  273, 2  Am.  &  Eng.  R.  Cas.  652,  was,  with  the  exception 
of  one  particular,  substantially  like  the  one  before  us.  The 
claim  of  exemption  founded  upon  the  act  of  December  22, 1853, 
referring  to  the  charter  of  the  East  Tennessee  and  Virginia  Rail- 
road Company,  was  not  there  relied  upon.  Reliance  was,  how- 
ever,  placed  upon  the  act  chartering  the  Nashville  and  Louis- 
ville Railroad  Company  as  exempting  the  property  of  the  Cin- 
cinnati, Cumberland  Gap  and  Charleston  Railroad  Company 
from  taxation.  The  court  held  that  immunity  from  taxation 
did  not  pass  to  the  purchaser  upon  the  sale  of  the  property 
under  the  decree  rendered  in  the  suit  brought  by  the  state 
against  the  company. 

The  decree  below  must  therefore  be  reversed  and  the  cause 


Digmzefl  by  Google 


556     RED  WILLOW  COUNTY  V.  CHICAGO,  B.  &  Q.  E.  Co. 

remanded  with  directions  to  dismiss  the  bill,  and  it  is  so  or- 
dered. 

Exemption  from  Taxstlon — Effect  of  Tranifer  of  Property  and  FranchlHi — 
See  notes,  33  Am.  &  Eng,  R.  Cas.  475  ;  24  74,  507  ;  State  v.  Nashville,  Cft 
St.  L.  R.  Co.  (Tenn.),  17  /*.  420;  Kentucky  v.  Owensboro  A  N.  R. 
Co.  (Ky.),  I ;  73.  428 ;  Louisville  &  N.  R.  Co.  v.  Palmes,  1 3  /*.  380,  and 
note,  389 ;  Wilson  v.  Gaines  (U.  S.),  6  li.  627  ;  East  Tenn.,  etc.,  R.  Co.  v. 
Hamblen  Co.  (U.  S.),  2  lb.  652.  See  also  In  re  Payment  of  Taxes  (Minn.), 
39  lb.  22s- 

Same — Leaae  of  Railroad — Right  of  Leuee. — See  Alexandria  Canal,  R, 
A  B.  Co.  V.  Dist.  of  Columbia  (D.  C),  7  lb.  325. 

Taxation — Contolidotion  doesnot  AbrogateExemptlon— See  Tennessee  v. 
Whitworth  (U.  S.),  29  Am.  &  Eng.  R.  Cas.  if^.iw,  notes,  24  Ib.yyj;  17 
lb.  436 ;  International  &  G.  N.  R.  Co.  v.  Anderaon  (Tex.),  \%Ib.  660 ;  State 
Treasurer  v.  Auditor  General  (Mich.),  3  lb.  565. 


Red  Willow  County 


Chicago,  Burungton  &  Quincv  R.  Ca 

{Nebraska  Supreme  Court,  yune  13,  1889.) 

Taxation— Real  Estate— Raaionable  Necetilty  for  Corporate  Pur^ 

Where  real  estate  is  in  fact  used  for  roadbed  and  right  of  way  purposes  a. 
a  railway  station,  and  it  is  apparent  that  no  more,  has  been  talcen  thaa 
seems  necessary  for  the  present  business  and  necessities  of  the  coipotation 
in  the  near  future,  such  land,  under  the  Statute,  is  to  be  assessed  by  the 
state  board,  although  all  of  such  real  estate  may  not  be  covered  with  rail- 
way tracks. 

Same — Lilting — AueMmenlr— All  real  estate  and  personal  property  of  a 


railway  company,  outside  of  ri^t  of  way  and  depot  Rrounds,  are  to  be 
listed  by  one  of  the  principal  officers  or  agents  of  such  corporation,  and 
assessed  by  the  assessor  01  the  precinct  where  the  property  is  situated. 

Same — Round  Houae— Repair  Shop— Validity  of  Asaeument. — Where  a 
round  house  of  a  railroad  company  was  assessed  by  the  local  assessor  at 
^10,000.  and  the  railway  company  claimed  chat  it  had  listed  the  same  with 
the  state  board,  which  had  levied  taxes  thereon  that  it  had  paid,  the  proof 
failed  to  show  whether,  or  to  what  extent,  the  round  house  was  also  used 
as  a  repair  shop.  Held,  that,  unless  it  was  also  used  as  a  repair  shop,  ao 
as  to  malce  it  such  shop  as  well  as  a  round  house,  the  assessment  should 
have  been  made  by  the  state  board,  and  not  by  the  local  assessor. 

Error  to  District  Court,  Red  Willow  County. 
R.  M.  Snavely  for  plaintiff  in  error, 
Marquett  Sf  Deweese  for  defendant  in  error, 

Maxwell,  J. — This  action  was  brought  by  the  defendant 
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in  error  against  the  plaintiff  in  error  in  the  district  court  of 
Red  Willow  county  to  recover  certain  taxes,  paid  by  it  to- 
said  county  under  protest.  The  second  cause  of  action,  which 
is  most  important,  is  stated  as  follows: 

"On  the day  of  April,  1884,  the  assessor  of  Willow 

Grove  precinct,  in  said  county,  assessed  the  following  de- 
scribed real  estate,  owned  by  tnis  plaintiff,  to  wit :  ,,__,j 
Commencing  at  southwest  corner  of  southwest  "■»'■•■'• 
fourth  section  29,  township  3,  range  29  west.  Red  Willow 
county,  Nebraska;  thence  north  on  section  line  between  sec 
tions28  and  29,  township  and  range  aforesaid,  to  a  point  150 
feet  north  of,  and  at  right  angles  with,  centre  line  of  Repub- 
lican Valley  Railroad,  as  located  ;  thence  west  parallel  with^ 
and  I  so  feet  from,  said  centre  line  to  a  point  about  590  feet 
west  of  east  line  of  northeast  fourth  of^  southeast  fourth  of 
section  30,  township,  and  i-ange  aforesaid  ;  thence  southerly 
i<x>  feet  to  a  point  50  feet  perpendicularly  and  on  north  side 
of  said  centre  line  ;  thence  westerly  parallel  with,  and  1 50  feet 
distant  from,  said  centre  line  to  west  line  of  northeast  fourth 
of  southeast  fourth  of  section  30,  in  said  township ;  thence- 
south  to  southwest  corner  of  northeast  fourth  of  said  section 
30;  thence  east,  on  south  Hne  of  said  northeast  fourth  of 
southeast  fourth  of  said  section  30,  to  southeast  comer  there- 
of ;  thence  east,  on  south  line  of  the  northwest  fourth  of  the 
southwest  fourth  of  said  section  29,  to  the  southeast  comer 
of  said  northwest  fourth  of  southwest  fourth  of  section  29; 
thence  south,  on  west  line  of  southeast  fourth  of  southwest 
fourth  of  said  section  29,  to  south  line  of  said  southwest  fourth;  ■ 
thence  on  south  line  of  said  section  29,  to  place  of  beginning 
in  said  precinct  and  county,  with  improvements  thereon  for 
the  sum  of  $10,400,  for  the  year  1884.     The  board  of  county 

commissioners  of  said  county  on  the day  of  June,  1884, 

levied  a  tax  thereon  of  $^.14  for  that  year,  being  a  levy 
among  other  taxes  of  y^  milts  state  tax,  14  mills  county  tax^ 
and  5  mills  district  school  tax.  Of  the  land  above  described, 
40.25  acres  is  and  constitutes  a  part  of  the  depot  grounds  of 
said  plaintiff,  and  was  at  the  time  of  such  assessment  and  levy 
a  part  of  the  depot  grounds  of,  and  owned  by  said  plaintiff, 
at  McCook  station.  The  said  land,  without  the  improve- 
ments thereon,  was  assessed  at  $400.  The  above  described 
land  at  the  time  of  said  assessment  and  levy  had  a  round 
house  and  store   house  located  thereon,  belonging  to  said 

Elaintiff,  and  said  round  house  and  store  house  were  assessed 
y  said  assessor  at  the  sum  of  $10,000.  Said  land  owned  by 
said  plaintiff  with  the  improvements  thereon,  including  the 
179.75  acres  were  returned  as  a  sum  total  by  said  assessor, 
and  entered  on  the  tax  lists.    Said  ^2$  acres,  the  depots. 
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grounds  aforesaid,  were  returned  by  the  plaintiff  to  the 
«tate  board  of  railroad  assessments  of  Nebraska,  and  were 
-duly  assessed  by  said  board  as  depot  grounds,  with  said  im* 
provements  thereon,  which  assessment  was  afterwards  duly 
certified  by  the  auditor  of  state  to  the  county  clerk  of  said 
county,  and  by  him  entered  on  the  assessment  rolls  and  tax- 
list  of^that  year,  and  were  included  in  the  value  per  mile  of 

the  property  of  said  plaintiff.     On  the day  of^June,  1884, 

in  accordance  with  said  assessment  and  valuation,  by  said 
assessor,  of  Willow  Grove  precinct,  as  aforesaid,  the  board 
•of  county  commissioners  of  said  county  levied  upon  said 
tract,  ana  the  improvements  thereon,  as  one  body,  the  taxes 
above  set  forth,  and  also  levied  a  tax  on  the  valuation  as  cer- 
tified by  the  auditor  of  state  to  the  county  clerk  of  said  county 
as  hereinbefore  stated,  The  tax  levied  on  such  property  by 
virtue  of  the  assessment  made  by  said  state  board  was  paid 
by  this  plaintiff  prior  to  the  ist  day  of  January,  1886.  By 
reason  of  the  foregoing  the  plaintiff  was  doubly  assessed  and 
taxed,  for  the  year  1884,  on  said  40.25  acres  used  as  depot 
grounds,  including  a  round  house  and  store  house  thereon. 
On  the  28th  day  of  April,  1886,  the  plaintiff  paid,  under  pro- 
test, to  the  treasurer  of  said  county,  the  taxes  assessed  by 
said  assessor,  and  levied  by  said  board  of  county  commis- 
sioners, being  $342. 14,  with  interest  thereon,  $33.83,  amount^ 
ing  to$37S.97.  On  the  21st  day  of  May,  1886,  the  plaintiff 
demanded  in  writing,  of  the  treasurer  of  said  county,  the  re- 
payment  of  the  taxes  so  paid  under  protest,  which  demand 
■was  rejected  and  refused.  On  the  21st  day  of  May,  1886,  the 
plaintiff  demanded  of  the  board  of  county  commissioners  of 
said  county,  the  repayment  of  said  taxes,  and  filed  with  the 
■county  clerk  of  said  county  its  claim  for  the  sura  of  $125.50 
county  taxes  so  paid  under  protest,  and  asked  the  refunding 
of  the  same.  On  the  6th  day  of  August,  1887,  the  board  <3 
county  commissioners  being  duly  assembled  in  regular  ses- 
sion, and  having  said  claim  of  the  plaintiff  for  refunding  of 
said  taxes  under  consideration,  refused  to  order  said  amount 
refunded,  but  rejected  and  disallowed  the  plaintiff's  said 
claim.  No  part  of  said  taxes  have  been  refunded  or  paid, 
and  there  in  now  due  and  unpaid  of  county  taxes,  from  the 
defendant  to  the  plaintiff,  on  the  two  causes  of  action  set  forth 
in  plaintiff's  petition,  the  sum  of  $316.40,  with  interest  thereon 
from  the  28tn  day  of  April,  1886," 

On  the  trial  of  the  cause  in  the  court  below,  judgment  was 

entered  in  favor  of  the  defendant  in  error.     Mr.  P.  T.  Francis, 

the  precint  assessor  in  1883  and  1884,  was  called  as 

a  witness  by  both  parties,  and  testified  that  the  total 

valuation  of  the  railway  property  assessed  by  him  in  1 884  was 
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$io>}O0O.  "Question.  What  items  enter  into  and  make  that 
valuation?  Answer.  200  acres  of  land,  with  round-house  and 
store-house  and  other  buildings.  Q.  What  was  the  land  val- 
uedat?  A.  $2peracre.  Q.  How  many  acres  of  land  in  that? 
A.  Returned  by  the  county  clerk,  200  acres ;  on  the  book  here. 
Q.  Then,  what  was  the  store-house  and  round-house  assessed 
at?  A.  $10,000.  Q.  That  was  the  year  1884?  A.  Yes,  sir, 
Q.  This  round-house  and  store-house  is  at  the  station  of 
McCook,in  Red  Willow  county,  this  state?  A.  Near  there. 
<2.  Now,  this  200  acres  of  land  was  assessed  as  one  body  ?  A. 
It  was,  and  so  returned  on  the  assessor's  book.  The  descrip- 
tion  of  the  land,  and  the  amount,  is  inserted  in  the  book  by 
the  county  clerk,  from  the  records,  and  returned  to  the  assess- 
ors for  their  appraisement.  Q.  The  round-house  and  store- 
house of  which  you  speak  is  situated  on  the  land  described 
on  page  2?  A.  It  is.  '  Cross  examination;  "Question.  As 
to  page  2,  you  say  that  your  assessment  of  $10,400  was  made 
on  the  200  acres  of  land  described  on  that  page,  and  the  round* 
house?  Answer.  Round-house,  and,  I  think,  store  building  ; 
I  am  not  certain.  1  couldn't  tell  the  amount  outside  of  the 
round-house.  That,  I  remember,  then  was  on  the  ground,  and 
was  part  of  the  property  I  assessed,  and  there  was  some  other 
property  there.  Q.  You  cannot  testify,  then,  that  you  actu- 
ally assessed  the  store  building  ?  A.  No,  sir,  I  couldn't  testify 
exactly  as  to  that ;  but  I  see  a  memorandum  on  this  page, 
which  is  in  my  handwriting,  showing  that  there  was  a  store 
building ;  and  was,  I  think,  made  at  the  time  of  my — .  Q.  Did 
this  200  acres  of  land  include  the  right  of  way  and  depot 
grounds  of  plaintiff  at  said  town  of  McCook?  A.  No,  sir; 
not  so  intended.  5.  This  200  acres  of  land  asssesed  by  you,  then 
was  land  owned  by  the  company  plaintiff,  contiguous  to  their 
depot  grounds  ?  A.  Yes,  sir ;  contiguous  to  the  depot  grounds, 
and  owned — so  listed  by  the  county  clerk,  as  belonging  to  the 
Republican  Valley  Railroad  Company,  Q.  Then,  m  the  year 
1884,  the  round-house  and  this  200  acres  was  assessed  at  $10, 
400  ;  and,  in  your  assessment,  it  was  your  intention  not  to  as- 
sess the  right  of  way  of  the  company  plaintiff,  and  depot 
grounds?  A.  No,  sir,  Q.  And  triey  were  not,  in  fact,  in- 
cluded in  your  returns?  A.  No,  sir.  Q.  You  cannot  testify 
as  to  what  other  or  any  other  particular  buildings  that  were 
assesssed  in  that  assessment  but  the  round-house  ?  A.  No,  I 
couldn't  from  memory  tell  what  there  was  on  the  ground  at 
that  time.  All  I  have  Is  this  memorandum  I  have  on  the 
book  here,  saying,  'containing  round-house  and  store  building.' 
Q.  How  far  is  this  round-house  situated  from  the  depot  of 
plaintiff, — the  railroad  company?  A.  I  couldn't  tell  you;  I 
never  measured  the  distance.     Q.  It  is  considerably  isolated 
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from  the  depot  of  plaintiff,  is  it  not?  A.  I  would  estimate  it 
about  700  feet,  but  it  is  an  estimation.  If  they  have  a  plat 
there,  it  would  probably  show  exactly  \  but  I  have  no  plat  of 
it,  and  cannot  tell  you  exactly.  Q.  How  much  of  this  200  acres 
of  land  that  you  assessed  did  the  plaintiff,  at  that  time,  have 
side  tracks  and  depot  tracks  upon,  if  any  ?  A.  I  couldn't  tell 
you.  They  had  a  track  running  to  the  round-house.  Q.  That 
IS  the  only  track —  A.  1  wouldn't  say  whether  that  was  the 
only  track  or  not,  I  cannot  remember.  I  don't  remember 
the  number  of  tracks.  I  know  they  had  a  track  running  to 
the  round-house.  Q.  In  the  year  1883,  what  improvements 
and  land,  if  any,  did  you  return  included  in  your  assessment, 
on  page  i,  of  $10,000?  A.  Of  $10,000?  Q.  Yes,  sir.  A.  The 
south  part  of  the  southwest  of  the  southwest  quarter  of  sec- 
tion 29,  town  3,  range  29,  Q,  23.18  acres  in  that?  A.  23.18 
acres,  Q.  And  what  buildines  orpersonal  property?  A.  The 
round-house.  I  couldn't  tell  whether  any  other  proper!)-  or 
not,  but  the  round-house,  Q.  The  round-house  is  the  only 
thing  you  can  testify  to  ?  A.  The  round-house  I  can  testify- 
to  ;  that,  1  remember  was  there, — was  the  main  building ;  that 
I  am  certain  of,  but  what  other  property  there  was  on  the 
land,  I  am  not  certain  of.  Q-  Do  you  remember  whether  you 
included  any  depot  grounds  or  right  of  way  of  plaintiff  in 
that  assessment  ?  A.  It  was  returned  to  me  by  tnc  county 
clerk  on  the  assessor's,  book  as  a  part  of  such  section.  Ididn  t 
suppose  any  land  would  be  returned  to  assess  that  was  right 
of  way.  The  law  distinctly  says  that  the  state  board  assesses 
that  Q.  Was  that  land  included  in  the  land  that  you  did  re- 
turn? A.  No,  sir,  Q.  Were  the  depot  grounds  returned  in 
the —  A.  No,  sir;  the  depot  grounds,  as  1  understood,  were 
on  the  other  side  of  the  track.  Q.  Did  you,  in  your  assess- 
ment of  1883,  page  I  of  assessment  book, — did  you  assess,  or 
include  in  the  assessment,  the  depot  buildings  or  any  right  of 
way?  A.  No,  sir.  Q.  Then  they  were  not  valued  by  you  at 
all  in  your  assessment ?     A.   No,  sir," 

Section  39,  chap,  ^y,  Comp,  St.,  provides: "The  president,  sec- 
retary, superintendent,  or  other  principal  accounting  officers 
within  this  state,  of  every  railroad  or  telegraph 
Hr/'to*"  "'  company,  whether  incorporated  by  any  law  of  this 
■  ■  state  or  not,  when  any  portion  of  the  property  of 
said  railroad  or  telegraph  company  is  situated  in  more  than  one 
county,  shall  list  and  return  to  the  auditor  of  public  accounts 
for  assessment  and  taxation,  verified  by  the  oatn  or  affirmation 
of  the  person  so  listing,  all  the  following-described  property 
belonpng  to  such  corporation  on  the  ist  day  of  April  of  the 
year  in  which  the  assessment  is  made  within  the  state,  viz.: 
The  number  of  miles  of  such  railroad  and  telegraph  tine  in 
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each  organized  county  in  this  state,  and  the  total  number  of 
miles  in  the  state,  including  the  roadbed,  right  of  way,  and 
superstructure  thereon,  main  and  side  tracks,  depot  buildings^ 
and  depot  grounds,  section  and  tool-houses,  rolling  stock,  and 
personal  property  necessary  for  the  construction,  repairs,  or 
successful  operatior  of  such  railroad  and  telegrapn  lines ;: 
provided,  however,  tnat  all  machine  and  repair  shops,  general 
office  buildings,  store-houses,  and  also  all  real  and  personal 
property,  outside  of  said  right  of  way  and  depot  grounds  as- 
aforesaid,  of  and  belonging  to  any  such  railroad  and  telegraph 
companies,  shall  be  listed  for  purposes  of  taxation,  by  tne- 
principal  officers  or  agents  of  such  companies,  with  the  pre- 
cinct assessors  of  any  precinct  of  the  county  where  said  real 
or  personal  property  may  be  situated,  in  the  manner  provided, 
by  law  for  the  listing  and  valuation  of  real  and  personal 
property." 

There  is  no  material  conflict  in  the  testimony.  The  land  iw. 
controversy  was  not  a  part  of  the  roadbed  or  right  of  way: 
of  the  railway  of  the  defendant  in  error.  The  most 
that  can  be  said  is  that  it  was  purchased  by  the  rail-  J^jJ^V,^ 
way  company  in  anticipation  that,  sometime  inithe  utioiraut 
future,  it  might  be  necessary  for  tracks,  etc.  But  ■•»«iiti»«»r 
this  is  not  sufficient.  Land,  to  constitute  a  roadbed  *»"*"^ 
and  right  of  way  must  in  fact  be  used  for  that  purpose-  This; 
was  the  case  in  Burlington  &  M.  R.  R.  Co.  v.  Lancaster  Co.^ 
7Neb.  33,  and  also  in  Same  I'.  Same,  15  Neb.  251, 13  Am.&Eng_ 
R.  Cas.  664,  In  the  cases  cited,  the  principal  contention  was. 
that  the  ground  was  not  all  occupied  by  the  railway  tracks, —  ■ 
in  other  words,  the  company  had  not  covered  the  land  with, 
side  tracks.  It  did  appear,  however,  that  the  land  was  used 
for  the  sole  purpose  of  laying  side  tracks  thereon,  and  that 
such  tracks  were  being  laid  continuously,  as  demanded  by 
the  business  of  the  company.  The  court  held,  therefore,  that 
the  whole  would  be  treated  as  roadbed  and  right  of  way.  A. 
corporation  will  not  be  permitted,  however,  to  purchase  reaL 
estate,  for  which  it  has  no  immediate  use,  as  a  part  of  its  right, 
of  way,  and  return  the  same  for  taxation  as  a  part  thereof,  if 
in  fact  it  is  not  used  for  that  purpope.  Where  real  estate  is^ 
in  fact,  used  for  roadbed  and  right  of  way  purposes  at  a  sta- 
tion, and  it  is  apparent  that  no  more  land  nas  been  taken  than, 
seems  to  be  necessary  for  the  present  business  and  necessities, 
of  the  company  in  the  near  future,  such  land,  under  the  stat- 
ute, is  properly  assessed  by  the  state  board,  although  all  of 
such  real  estate  may  not  be  covered  with  railway  tracks,  pro- 
vided  it  is  used  for  that  purpose,  and  such  tracks  are  being 
laid  as  fast  as  the  business  of  the  company  demands  it.  In. 
the  case  at  bar,  however,  there  is  no  proof  that  any  of  thft 
»  A.  4E.H.  Cm.— 36 
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land  in  question  was  used  for  right  of  way  purposes,  except 
the  single  track  to  the  round-house.  The  plat  introduced  m 
evidence  by  the  defendant  in  error  shows  another  track  over 
the  land,  but  the  proof  does  not  show  it  to  have  been  laid  in 
1S83  or  1884;  ana,  even  if  it  did,  it  would  not  render  such  a 
large  amount  of  land  roadbed  and  right  of  way.  There  is 
no  claim  that  other  portions  of  the  large  tractin  question  were 
used  for  right  of  way.  Such  land,  except  ico  feet  in  width 
to  the  round-house,  was  to  be  assessed  by  the  local  authorities. 
The  store-house  was  clearly  taxable,  also.  The  proof  fails  to 
show  whether  the  round-house  was  used  for  a  repair  shop  or 
not.  If  so  used,  it  was  to  be  assessed  by  the  local  authorities, 
if  otherwise,  not.  The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial.  The  other 
judges  concur. 

Easmption  of  Land*  not  UMd  for  Operating  RalFroad— Saetion  Houmc. — 
Under  the  provisions  of  sections  607  and  60S  of  the  Mississippi  Code  which 


declare  that  railroad  companies,  upon  payment  of  a  privilege  tax.  shall  be 
exempted  from  all  state  and  county  taxes  except  taxes  on  land  owned  by 
the  company  and  not  used  in  operating  the  railroad,  a  lot  on  which  is  lo- 
<:ated  the  section  houses  and  other  improvements  of  the  company  used  in 
operating  the  railroad  is  exempt  from  taxation.  Vicksburg  &  M.  R.  Co.  v. 
Bradley,  Mis».  Sup.  Ct.,  May  30,  1889. 


St.  Louis  Bridge  &  Tunnel  R.  Co. 


People,  ex  rei.  Baker,  Collector,  etc. 

{lliinois  Supreme  Court,  April  5,  i88g.) 

Tustion — Validity  of  AMmmont — Additional  Levy  by  Highway  Commir 
alonert.— Under  Starr  &  C.  111.  Stat.,  chap.  121,  $  13.  the  highway  commis- 
sioners, although  authorized  to  impose  an  additional  levy  with  tne  consent 
of  the  board  of  town  auditors,  must  make  such  additional  levy  on  the  same 
date  as  the  oriG^nal  levy,  and  an  assessment  otherwise  made  is  void. 

Same — DecitJon  of  Board  of  Equaliiation—Conelud venen. — The  decision 
of  the  Illinois  Board  of  Equalization  fixing  the  valuation  of  railroad  prop- 
erty for  the  purpose  of  taxation  is  quasi  judicial  in  its  nature,  and  can  only 
be  assailed  for  fraud  or  want  of  jurisdiction- 
Same— Valuation — Judicial  Notice  of  Nature  of  Trackt. — In  reviewing  an 
assessment  upon  the  tracks  of  a  terminal  company  alleged  to  be  fraudulent 
by  reason  of  the  great  difference  between  the  rate  per  mite  of  the  valuatitxi 
assessed  against  the  terminal  company  and  the  rate  per  mile  s 
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against  other  companies,  the  court  will  take  judicial  notice  of  the  fact  that 
other  lines  extend  considerable  distances  through  the  state;  that  the  num- 
ber  of  tinins  and  amount  of  traffic  thereon  is  comparatively  small ;  and  that 
the  assessed  valuation  placed  on  such  lines  is  the  average  value  of  the  whole 
of  the  lines. 

Same — Fraudul«nt  AtMumsnt — Differanca  In  Valuation!. — The  valuation 
of  the  track  of  a  terminal  company  consisting  of  about  twelve  mites  of  rail- 
road located  within  the  limits  of  a  city,  is  [not  shown  to  be  fraudulent  by 
the  fact  that  it  has  been  valued  at  the  rate  of  $34,000  per  mile,  while  the 
value  placed  upon  other  railroads  extending  through  the  state  is  only  $2.- 
500  per  mile. 

Sama — Differsnce  of  Opinion  u  to  Valuet. — No  mere  discrepancy  injudg- 
ment  as  to  the  value  of  railroad  property,  between  the  members  of  Che  Board 
of  Equalization  and  the  court  to  whom  application  for  judgment  for  delin- 
quent taxes  is  made  is  sufficient  to  impeach  the  valuation  fixed  by  the 

Appeal  from  County  Court,  St.  Clair  County. 

G.  &•  G.  A.  Koerner  for  appellant. 

George  Hunt,  Atty.  Gen.,  and  R.  D.  W.  Holder  for  appellees. 

Baker,  J.— At  the  May  term,  1888,  of  the  county  court  of 
St.  Clair  county,  James  u.  Baker,  collector,  made  application 
for  judgment  on  the  delinquent  tax-list  for  the  year  (;»•«•»•*. 
1 887.  The  St.  Louis  Bridge  &  Tunnel  Railroad  Com- 
pany, appellant  herein,  tiled  a  number  of  objections  to  the  ren- 
dition of  judgment  against  its  property  returned  as  delinquent 
Some  of  the  objections  were  sustained,  and  some  overruled. 
The  present  appeal  brings  before  us  three  only  of  the  objec- 
tions that  were  mterposea,  and  these  were  as  follows ;  "(i )  That 
the  valuation  of  the  tracks  and  the  assessment  made  by 
the  state  board  of  equalization  in  the  year  1887  was  fraudu- 
lent on  its  face ;  (2^  that  it  was  illegal,  as  said  valuation  was 
made  on  a  basis  aifferent  from  the  basis  adopted  by  said 
board  for  tracks  of  railroads  adjoining  and  being  situated  in 
the  city  of  East  St.  Louis,  and  that  the  tracks  must  have  been 
assessed  at  a  rate  five  times  as  high  as  was  adopted  by  said 
board  for  tracks  belonging  to  other  railroads;  (3)  that  the 
special  road  and  bridge  tax  against  the  St,  Louis  Bridge  & 
Tunnel  Railroad  Company  for  the  township  of  East  St.  Louis 
was  illegally  levied  by  the  highway  commissioners  of  said 
township." 

The  last  quoted  of  these  objections,  that  the  special  road  and 
bridge  tax  was  illegally  levied,  may  be  disposed  of 
very  briefly.  The  question  involved  is  identically  I|«h"°i' 
that  decided  by  this  court  in  the  late  case  of  St.  Louis  lery  *" 
Nat.  Stock  Yards  v.  People  (111.),  20  N,  E.  Rep.  84. 
In  this  case,  as  in  that,  the  highway  commissioners,  on  the 
13th  day  of  September,  1887,  made  a  levy  of  40  cents  on 
each  $100  of  assessed  valuation,  under  §  13  of  tie  road  and 
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bridge  law,  and  on  October  20th  of  the  same  year  made  an 
additional  levy  of  20  cents,  under  §  14  of  the  same  statute. 
It  ,was  held  in  that  case  that  the  levy  of  40  cents  on  the- 
$100,  made  on  September  i3th,  was  valid,  but  that  the  levy 
of  20  cents  on  the  $100,  made  on  October  20th,  was  unau- 
thorized and  invalid.  It  was  there  said  that  there  is  no 
statute  which  authorizes  two  levies  in  one  year,  and  that 
when  the  levy  of  September  i3lh  was  made  the  commis- 
sioners had  exhausted  their  power.  That  case  must  govern 
.this  in  respect  to  the  road  and  bridge  tax,  and  is  conclusive. 
The  objection  was  properly  overruled  by  the  county  court 
in  respect  to  the  levy  of  40  cents,  but  should  have  been  al- 
lowed  in  respect  to  the  subse<juent  levy  of  20  cents. 

The  first  and  second  objections  filed  by  appellant  question- 
the  assessment  made  in  1887  by  the  state  board  of  equaliza- 
tion of  the  railroad  property  of  appellant.  The  decision  of 
TdiBtioB  of  *^*  state  board  of  equalization,  in  fixing  the  yalua- 
miiHd  r»p-  tion  of  railroad  property  for  the  purpose  of  taxa- 
mtjkf  board  tion,  is  quasi  judicial  in  its  nature,  and  can  only 
^^mUo-  jjg  assailed  for  fraud  or  want  of  jurisdiction.  East 
St.  L.  C.  R.  Co.  V.  People,  iig  111.  182.  Here  no 
want  of  jurisdiction  is  suggested,  and  the  validity  of  these 
objections  depends  upon  the  claim  of  fraud.  Fraud  is  not  to 
be  presumed,  but  must  be  established  by  the  evidence,  or  fol- 
low as  a  conclusion  of  law  from  the  facts  proven.  ■  The  facts 
that  appellant's  property  was  in  1 886  assessed  at  $234, 192,  and 
that  the  same  property  was  assessed  in  1887  at  $418,484,  do  not 
establish  fraud.  The  n:<tural  inference  and  conclusion  would 
be  either  that  the  assessment  of  1886  was  for  less  than  its 
fair  cash  value,  or  that  the  property  had  increased  in  value, 
or  both.  The  evidence  shows  that  about  the  year  1880  the 
property  cost  between  $250,000  and  $300,000,  and  it  is  not 
unreasonable  to  suppose  that  in  1887  it  was  actually  worth 
$418,484,  and  it  is  not  attempted  to  be  shown  that  it  was  not 
at  the  date  last  mentioned  or  is  not  now  of  that  actual  value. 
Besides  this,  since  by  the  statute  for  the  valuation  of  railroad 
property  for  taxation  is  committed  to  the  state  board  of  equal- 
ization, no  mere  discrepancy  in  judgment  as  to  the  value  of 
such  property,  between  the  members  of  the  board  and  the 
court  to  which  application  for  judgment  for  delinquent  taxes 
is  made,  however  gross  it  may  be,  is  sufficient  to  impeach 
the  valuation  fixed  by  the  board.  East  St.  L.  C.  R.  0>.  v. 
People,  supra;  111,  St.  L.,  etc..  Coal  Co.  v.  Stookey,  122  IlL 
358;  Ottawa  Glass  Co.  v.  McCaleb,  81  III.  556. 

It  seems  that  appellant  has  a  little  over  12  miles  of  railroad 
track,  and  that  it  was  assessed  at  about  $34,000  per  mile.  It 
also  appears  that  other  railroad  tracks  located  in  East  St- 
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Louis  are  assessed  at  from  $3,500  to  $8,500  per  mile.    From 
these  facts  it  is  urged  the  assessment  upon  the 

f)roperty  of  appellant  was  excessive  and  fraudu-     ^"J^n!!? 
ent.    The  evmence  does  not  show  either  the  ac-     .u,. 
tual  or  the  relative  values  of  the  different  lines  of 
railroad  entering  East  St.  Louis,  but  the  court  will  take 

i'udicial  notice  of  the  fact  that  most  of  these  roads  are  long 
ines,  extending  to  considerable  distances  through  the  state; 
that  the  nuQiber  of  trains  and  bulk  of  traffic  passing  over 
them  daily  is  comparatively  limited ;  and  that  the  assessed 
valuation  per  mile  placed  upon  them,  respectively,  is  the 
average  value  of  the  whole  of  the  lines  of  such  several  roads. 
But  it  appears  from  the  testimony  that  appellant's  railroad 
■and  rolhng  stock  are  all  situated  within  the  limits  of  East 
St.  Louis,  and  includes  the  relay  depot,  and  the  network  of 
tracks  connected  with  or  surrounding  the  same ;  that  it  is  a 
terminal  road,  and  is  used  for  transferring  to  and  from  the 
city  of  St.  Louis,  in  Missouri,  the  trains  and  cars  of  all  the 
railroads  entering  East  St.  Lituis,  and  for  transferring  cars 
from  all  the  roads  entering  the  city  of  St.  Ixiuis  from  East 
St.  Louis.  In  view  of  the  location  and  uses  of  appellant's 
road,  and  of  the  vast  aggregation  of  business  that  is  done 
.upon  its  12  miles  of  raflroaJ  track,  it  would  seem  the  fact 
that  tlie  state  board  of  equalization  did  not  make  an  asses&- 
ineat  of  the  same  rate  per  mile  for  its  tracks  that  is  assessed 
against  other  and  ordinary  railroads  entering  or  passing 
through  East  St.  Louis,  and  even  the  fact  that  the  board  as- 
■sessea  these  12  miles  of  track  at  a  rate  per  mile  five  times 
as  high  as  that  assessed  upon  tracks  belonging  to  other  rail> 
road  companies,  affords  no  sufficient  ground  for  the  conclu- 
sion that  the  action  of  the  board  was  fraudulent,  or  that  ap- 
pellant  has  just  cause  of  complaint.  In  our  opinion,  it  was 
liot  error  to  overrule  the  first  and  second  objections  of  appeU 
lant. 

It  is  argued  by  appellee  in  his  briefs  that  the  county  court 
improperly  sustained  certain  objections  filed  to  a  special  tax 
levied  by  the  city  of  East  St.  Louis,  and  held  said  tax  was  ille- 
gally levied,  and"^  refused  to  render  judgment  therefor.  No 
cross-errors  have  been  assigned  in  this  court.  The  rule  is 
that,  unless  cross-errors  are  assigned,  objections  made  by  the 
appellee  will  not  be  considered,  Johnston  v.  Maples,  49  111. 
lOt ;  Pollard  V.  King,  63  III.  36 ;  People  v.  Brislin,  80  111.  423 ; 
Dickson  v.  Chicago,  B.  &  Q.  R.  Co,,  81  III.  215.  For  the  error 
in  rendering  judgment  for  the  additional  road  and  bridge  tax 
of  20  cents  on  the  $100  valuation  levied  October  20,  1887,  the 
judgment  of  the  county  court  is  reversed,  and  the  cause  re- 
manded. 
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Stewart-Chute  Lumber  Ca 


Missouri  Pacific  R.  Co.  //  al 

{//ebraika  Supreme  Court,  November  ai,  1889.) 

Mechanic*'  Li«n — Material  Furnlihad — Dailverj  to  Contractor. — Under 
Neb.  Comp.  Stat.,  chap.  55,  J  2,  which  provides  that  "when  materials  shall 
have  been  furnished  or  labor  performed  in  the  construction,  repair  and 
equipment  of  any  railroad,  canal,  bridge,  viaduct,  or  othersimilar  improve- 
ment, such  laborer  and  materiai-man  contractor  or  sub-contractor,  ^all 
have  a  lien  therefor,"  the  lien  of  a  material-man  attaches  upon  the  delhr- 
eiy  in  good  faith  of  the  material  to  the  contractor  or  sub-contractor,  and 
it  IS  not  necessary  that  the  material  furnished  should  have  been  actualljr 
used  in  the  improvement 

Same— Conrtruction  of  Ral!ro«l~Lumb«r  for  Workman's  Shantlot.— 
Plaintiff  furnished  lumber  and  other  material  to  a  sub-contractor  for  the 
erection  of  shanty  boarding  houses  tor  his  men,  and  stables  for  his  horses. 
These  shanties  and  stables  were  not  erected  on  the  right  of  way,  but  at  con- 
venient points  1  ;o  yards  from  the  line  of  the  road.  Held,  that  the  lumber 
and  other  material  so  supplied  was  material  furnished  in  the  construction 
of  the  railroad  within  the  meaning  of  the  Nebraska  statute,  and  that  plaint- 
iff was  entitled  to  a  lien  therefor. 

Same — Material-Man — Contraetorr— Under  the  Nebraskastatute.  aperswi 
furnishing  material  for  use  in  constructing  a  railroad  is  entitled  to  a  lien 
therefor  although  he  is  not  a  contractor  with  the  railroad  company,  or 
Bub-contraclor. 

Casement,  Carlisle  &  Co.  were  the  original  contractors 
with  the  Missouri  Pacific  R.  Co.  (or  the  construction  of  its 
line  between  Weeping  Water  in  Cass  county,  and  Lincoln  in 
Lancaster  county.  Marcus  Kavanaugh  was  tne  sub-contractor 
under  them  for  the  building  of  a  portion  of  said  line.  The 
plainti^,  the  Stewart-Chute  Lumber  Co.,  lumber  merchants, 
selling  lumber  at  retail  at  Lincoln,  Nebraska,  sold  the  sub- 
contractor, Kavanaugh,  the  lumber  mentioned  in  the  petition 
for  the  purpose  of  building  shanties,  boarding  houses  and 
stables  for  Kavanaugh's  men  while  engaged  in  the  construc- 
tion of  the  railroad.  The  lumber  was  so  used,  and  by  some 
arrangement  between  Kavanaugh  and  his  men,  Kavanaugh 
sold  the  lumber  to  the  men  so  that  they  might  own  the  shan- 
ties in  which  they  lived.  The  lumber  was  furnished  to  the 
men  by  Kavanaugh  as  their  property  to  be  disposed  by  them 
as  they  saw  fit  after  the  work  was  completed.     Upon  the 
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completion  of  the  work,  the  lumber  w^  resold  by  Kavanaugh 
and  nis  men  to  farmers  living  in  the  neighborhood,  and  was 
used  by  the  farmers  for  cribbing,  stables  and  sheds  on  their 
farms. 

A.  R-  Talbot,  attorney  for  appellant,  Missouri  Pacific  R. 
Co. 

Talbot  &  Bryan,  attorneys  for  appellees,  Casement,  Carlisle; 
'  &  Co. 

Cobb,  J. — This  cause  was  appealed  by  the  plaintiff  from  the 
judgment  of  the  district  court  of  Lancaster  county. 

The  appellant  is  a  private  corporation  under  the  laws  of 
Illinois,  doing  business  in  this  state  as  the  Stewart-Chute- 
Lumber  Co.  It  alleges  that  the  Missouri  Pacific  vumuaxu- 
Railway  Co.  is  a  corporation,  operating  its  lines  in 
this  state,  and  that  the  firm  of  Casement,  Carlisle  &  Co.  is  a 
copartnership  doing  business  in  this  state,  which,  with  Marcus 
Kavanaugh,  are  made  defendants.  It  sets  up  that  the  railway 
company  was  engaged  in  constructing  its  lines  between- 
Weeping  Water  in  Cass  county,  and  Lmcoln  in  Lancaster 
county ;  that  Casement,  Carlisle  &  Co.  were  contractors  to 
grade  the  line,  that  Marcus  Kavanaugh  was  the  sub-contract- 
or, under  that  firm  to  grade  sections  10,  1 1  and  1 2,  extending- 
three  miles  into  Lancaster  county ;  that  the  plaintiff  sold  ana 
delivered  to  Kavanaugh,  lumber  and  other  necessary  materi- 
als to  be  used,  and  which  was  actually  used,  in  the  construc- 
tion of  the  railroad  line  in  Lancaster  county,  amounting  to 
$296.19.  That  subsequently  Casement,  Carlisle  &  Co.  retamed 
that  sum  from  payments  due  to  Kavanaugh  as  sub-contractor^ 
and  still  retain  the  same,  without  payment  to  the  plaintiff. 
That  on  July  6,  1886,  within  sixty  days  after  furnishing  th& 
lumber  and  other  necessary  material  to  the  sub-contractor^ 
the  plaintiff  filed  for  record  in  the  clerk's  office  of  the  county- 
clerk  of  Lancaster  county  the  proper  legal  statement  of  its- 
claim  perfecting  its  lien  for  the  amount  stated,  upon  the  line 
of  the  Missouri  Pacific  Railway  Co.  in  Lancaster  county,  and 
that  its  claim  is  due  from  said  company  and  unpaid,  for 
which  judgment  is  asked,  and  for  such  certain  remedy  as  the 
law  provides. 

The  railway  company  entered  its  appearance,  admitted  its- 
corporate  capacity,  ana  that  the  plaintiff  is  a  corporation  as- 
alleged,  and  denies  all  other  allegations.  Casement,  Carlisle 
&  Co.  answered,  admitting  they  were  contractors  as  alleged, 
and  denied  all  other  allegations. 

There  was  a  trial  on  submission  to  the  court,  a  jury  being 
waived,  and  judgment  for  the  plaintiff  against  M.  Kavanaugh 
for.  $332.50  with  findings  for  the  defendants,  the  Missouri 
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Pacific  Railway  Company,  and  Casement,  Carlisle  &  Co., 
that  the  plaintiff  take  nothing  against  them,  and  that  they 
recover  tneir  costs ;  to  which  the  plaintiff  excepted  on  the 
record,  and  its  exceptions  were  settled  and  allowed  accord- 
ing to  law. 

The  following  sections  of  chapter  55  of  the  Compiled  Stat- 
utes contain  the  provisions  of  statute  law  applicable  to  the 
<ase: 

"Sec  2.  And  when  material  shall  have  been  furnished  or 
labor  performed  in  the  construction,  repairand  equipment  of 

„ ._       .   any  railroad,  canal,  bridge,  viaduct,  or  other  similar 

rtrtmto.  improvement,   such    labor   (labonr)  ana   material- 

man, contractor  or  sub-contractor,  shall  have  a  lien 
therefor,  and  the  lien  therefor  shall  extend  and  attach  to 
the  erections,  excavations,  embankments,  bridges,  roadbed, 
and  all  land  upon  which  the  same  may  be  situated,  including 
the  rolling  stock  thereto  appertainmg  and  belonging,  aU 
■of  which  mcluding  the  right  of  way,  shall  constitute  the  ex- 
■cavation,  erection  and  improvement  provided  for  and  men- 
tioned in  this  act." 

"Sec  3.  Every  person  whether  contractor  or  sub-con- 
tractor, laborer  or  material-man,  who  wishes  to  avail  himself 
-of  the  provisions  of  the  foregoing  section,  shall  file  with  the 
clerk  of  the  county  in  which  the  building,  erection,  excava- 
tion, or  other  similar  improvement  to  be  charged  with  the 
lien  is  situated,  a  just  and  true  statement  or  account  of  the 
'<lemand  due  him  after  allowing  all  credits,  setting  forth  the 
'time  when  such  material  was  furnished  or  labor  performed, 
Jind  completed,  and  a  correct  description  of  the  property  to 
be  charged  with  the  lien  and  verified  by  the  affidavit,  such 
■verified  statement  or  account  must  be  filed  by  a  principal 
-contractor  within  go  days,  and  by  a  sub-contractor  within  60 
•days  from  the  date  on  which  the  last  of  the  material  shall 
have  been  furnished,  or  the  labor  is  performed  ;  but  a  failure 
■or  omission  to  file  the  same  within  the  period  last  aforesaid 
■shall  not  defeat  the  lien  except  against  purchasers  or  incum- 
brances in  good  faith  without  notice  whose  rights  accrued 
^ter  the  30  or  90  days,  as  the  case  may  be,  and  before  any 
rights  accrued  after  the  30  or  go  days,  as  the  case  may  be,  for 
claims  for  the  lien  was  filed;  Prtn'tded,'Y\\^X  when  a  lien  is 
-claimed  upon  a  railway  the  sub-contractor  shall  have  60  days 
from  the  last  day  of  the  month  in  which  said  labor  was  done 
•or  material  furnished  with  which  to  file  his  claim  therefor; 
and  provided  i\xr^(^x,T\v&\.  when  any  such  material  is  fur- 
nished or  work  done  in  any  organized  county  or  state,  such 
statement  of  the  demand  duly  verified  as  aforesaid,  may  be 
filed  in  any  county  in  this  state  into  or  through   which  any 


Digmzefl  by  Google 


LIEN   FOR   MATERIAL  FURNISHED.  569 

such  railroad  or  canal  may  run,  or  in  the  organized  counties 
lying  next  nearest  east  of  the  county  where  said  work  was 
■  ■done  or  material  furnished.  Provided  iuriher.  That  such  shall 
continue  for  the  period  of  two  years,  and  that  any  person 
holding  such  lien  may  proceed  to  obtain  a  judgment  for  the 
amount  of  his  account  thereon  by  civil  action ;  and  when 
any  suits  or  suit  shall  be  commenced  on  such  accounts,  with 
the  time  of  such  lien,  the  lien  shall  continue  until  such  suit 
or  suits  be  finally  determined  and  satisfied." 

Counsel  for  appellees,  in  the  brief,  state  the  first  and  prin- 
cipal question  in  this  case  to  be,  "  Was  the  material  sold  by 
appellee  to  M.  Kavanaugh,  the  sub-contractor  used 
in  the  construction,  repairing  and  equipment  of  an-  i<«»iwM«a 
pellees'  railroad  within  the  meaning  of  this  (the  2d)  ■°^",'J^ 
section,"  This  is  nearly  correct,  but  not  strictly  coBrtnntm. 
so ;  accurately  stated  it  is.  Was  the  material  sold  by 
appellant  to  tnesub-contractor  "  furnished  "  in  the  construction 
or  appellees'  railroad  within  the  meaning  of  the  section.  There 
is  a  wide  difference  in  the  meaning  of  the  two  words  "  used  " 
and  "  furnished  "  in  the  connection  in  which  the  latter  is  used 
in  the  section,  and  I  think  it  was  used  by  the  framers  of  the 
provision  for  the  purpose  and  with  the  intent  that  the  lien 
should  attach  upon  the  furnishing  material,  in  good  faith  by 
the  material  man  and  upon  its  passing  from  his  control,  to 
that  of  the  contractor,  sub-contractor,  or  builder  of  the  rail- 
road, and  that  that  word  was  used  for  the  purpose  of  prevent- 
ing a  construction  which  may  have  been  placed  upon  some 
former  lien  laws,  requiring  tne  material  man  to  allege  and 
prove  that  the  material  furnished  by  him  was  not  only  deliv- 
ered to  the  builder  but  was  actually  used  in  the  building. 

The  appellee  railway  company  was  engaged  in  the  con- 
struction of  its  line,  from  Weeping  Water  to  Lincoln,  the  de- 
fendants Casement,  Carlisle  &  Co.,  were  its  contract- 
ors for  the  construction  of  the  road,  or  that  part  of  '^***' 
it  with  which  we  are  concerned,  and  Kavanaugh  was  the  sub- 
contractor under  them  for  the  construction  of  certain  sections 
of  the  work  near  the  city  of  Lincoln,  The  appellant  was  a 
private  incorporated  company  carrying  on  business  as  a  whole- 
sale and  retail  dealer  in  tne  city  01  Lincoln,  About  the  time 
■of  commencing  the  construction  of  the  sections  of  railroad 
work  for  which  he  was  sub-contractor,  under  Casement,  Car- 
lisle &  Co.,  the  contractors  under  the  railway  company,  Kav- 
anaugh ordered  and  purchased  from  the  appellant  the  material, 
consisting  of  lumber,  posts,  building  paper  and  lath,  set  out  in 
the  bill  of  particulars,  for  which  the  lien  was  filed  and  for 
which  the  action  was  brought.  This  material  was  used  by  the 
said  sub-contractor  in  the  erection  of  shanty  boarding  houses 
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for  the  men,  and  stables  for  .the  horses,  engaged  and  used  by 
said  sub-contractor,  in  the  construction  of  the  section  of  said 
railroad  work,  for  which  he  had  the  sub-contract.  These 
shanties  and  stables  were  not  erected  on  the  right  of  way  of 
said  railroad,  but  at  convenient  points  about  one  hundred  and 
fifty  yards  from  the  line  of  the  road.  Was  this  lumber,  build< 
ing  paper,  posts  and  lath,  material  furnished  in  the  construc- 
tion of  the  railroad? 

This  question  may  be  discussed  at  this  point  because  in  my 
view,  when  material  is  once  furnished  in  the  construction,  re- 
pair or  equipment  of  a  railroad  so  as  to  entitle  the 
•ritoHto!'"  material  man  to  a  lien,  under  the  provisions  of  the 
statute,  which  we  are  now  considering,  the  lien  at- 
taches upon  the  furnishing;  and  it  confuses,  rather  than  en- 
lightens  us,  to  continue  the  statement  of  facts  as  to  what  was 
done  with  the  remains  or  debris  of  this  material ;  or  with  the 
material  itself  after  it  was  furnished  and  passed  absolutely 
and  entirely  from  the  control  or  dominion  oithe  material  man, 
furnishing  it.  No  one  will  doubt  that  it  is  the  duty  of  this- 
court,  upon  a  case  being  presented,  calling  therefor  to  ascer- 
tain, if  it  can,  the  object,  meaning  and  intention  of  the  legisla- 
ture in  enacting  the  law  referred  to.  For  this  purpose,  we 
are  first  to  look  at  the  language  of  the  law.  If  its  language 
is  plain,  its  words  consistent  with  each  other,  and  its  provisions 
not  consistent  with  those  of  other  statutes,  nor  within  any 
constitutional  inhibition,  then  the  intention  of  the  legislature, 
thus  manifest,  must  be  proclaimed  as  the  law  of  the  land. 

The  words  of  this  statute  give  a  lien — First.  When  material 
has  been  " furnished,"  and  second,  when 'labor  has  been  "per- 
formed," But  it  is  contended  that  these  words  only  apply  to 
certain  kinds  of  material  used  in  a  certain  and  limited  manner, 
and  not  to  material  "  furnished  "  in  the  construction  of  the 
work,  generally.  Applying  the  argument  to  this  case  ;  had 
the  lumber  and  posts  tumished  by  the  appellant  been  used  in 
the  construction  of  a  bridge,  a  depot  building,  or  a  water  tank 
of  the  railroad,  so  as  to  remain  a  visible,  tangible,  and  perma- 
'  nent  part  of  the  work,  the  material  man  furnishing  it  would 
have  a  lien  therefor.  But  the  material  for  whatever  purpose 
furnished,  if  not  used  so  as  to  become  and  remain  a  visible, 
tangible  and  permanent  part  of  the  work,  would  not  entitle  him 
to  a  lien.  This  argument  is  worthy  of  respect  and  were  the 
appellant  seeking  to  establish  and  maintain  a  lien  upon  general 
principles  of  the  civil  law,  it  would  probably  be  conclusive. 
But  the  meaning  and  force  of  a  statute  does  not  necessarily 
depend  upon  the  "  eternal  fitness  of  things,"  nor  yet  upon  the 
assembling  together  of  words,  expressing  ideas,  logically 
adapted  to  each  other.     It  is  quite  within  the  all  but  infinite 
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power  of  the  legislature,  in  the  absence  of  a  constitutional  in- 
hibition, to  so  legislate  that  those  who  contribute  to  the  erec- 
tion of  a  building  or  a  railroad,  a  ship  or  a  wagon  in  any  way, 
directly  or  indirectly,  may  have  a  hen  thereon  for  the  value 
of  such  contribution,  without  regard  to  whether  the  thing 
contributed,  be  of  a  substantial  or  unsubstantial,  a  visible  or 
an  invisible  character. 

In  the  legislation  which  we  are  now  considering,  no  discrim- 
ination was  made  between  the  different  kinds  or  classes  of 
laborers  who  might  perform  labor,  nor  in  the  different  kinds- 
of  material  that  mignt  be  furnished,  so  long  as  the  one  was 
performed  and  the  other  "furnished  in  the  construction,  re- 
pair, and  equipment  of  any  railroad,"  etc.  Construing  the 
words  of  the  act  and  neither  adding  to  them  nor  suppressing 
any,  used  by  the  legislature,  our  task  though  difficult,  is  con- 
fined to  a  narrow  compass.  While  in  one  sense  the  construc- 
tion of  a  railroad  may  oe  said  to  consist  in  the  actual  placing 
of  the  material  of  which  it  is  composed ;  it  was  in  another, 
and  far  more  comprehensive  sense  that  this  word  was  used  by 
the  legislature  in  the  section  under  consideration.  In  this 
sense,  the  construction  commences  with  the  laying  out  of  the 
line  aod  the  bringing  of  men,  animals  and  materials  together 
in  which  one  of  the  important  and  indispensable  things  to  do- 
is  to  prepare  convenient  shelter  for  the  men  and  animals. 
When  this  is  done  successfully,  and  the  design  carried  out 
and  the  men  arid  animals  thus  sheltered  and  housed  do  the 
work,  fill  up  the  roadbed,  and  dig  out  the  excavations,  the 
material  so  furnished  must  be  considered  as  furnished  in  the 
construction  of  the  railroad. 

I  have  carefully  considered  the  case  of  Basshor  v.  Balti- 
more &  O.  R.  Co.,  65  Md.  99,  cited  by  counsel  for  appellee, 
and  do  not  think  the  law  there  decided  at  all 
applicable  to  the  case  at  bar.     All  that  was  deci-  BmAwy. 
ded  in  that  case  was  that   certain  machinery  used  ^jJJ^^J^ 
for  the  purpose  of  grinding  material  in  the  man-  ii'ag>ith»d. 
ufacture  of  artificial  stone  to  be  used  in  the  con- 
struction of  certain  railroad  bridges  and  certain  appliances 
used   for  carrying  the   artificial  stone  to   the  place  where 
used  by  the  contractor  were  not  materials  furnished  for  the 
construction  of  bridges,  within  the  meaning  of  the  mechanics' 
lien  law  of  Maryland,     I  do  not  think  there  is  niuch  difference 
between  the  provisions  of  the  law  of  Maryland  and  those  of 
our  own,  so  lar  as  they  are  applicable  to  the  question  now 
under  consideration ;  but  the  facts  of  the  two  cases  are  widely 
different.     There  the  mill  for  grinding  stone  to  be  used  in  the 
manufacturing  of  artificial  stones  was  erected  at  a  point  quite 
remote  from  at  least  one  of  the  two  bridges  to  which  it  was 


Digmzefl  by  Google 


572   STEWART-CHUTE  LUMBER  qO.  V.  MISSOURI  PACIFIC  R.  CO. 

sought  to  extend  the  lien ;  because  the  two  bridges  were 
■across  different  rivers,  a  good  many  miles  apart,  and  the  ap- 
pliance spoken  of  in  the  opinion  to  be  used  to  carry  the  stone 
when  manufactured,  to  the  piers  of  the  bridges,  was  most 
likely,  by  a  steamboat  to  be  used  in  carrying  the  manufactured 
«tone  from  some  common  point  on  Chesapeake  Bay  and  up 
■either  one  of  the  estuaries  known  respectively  as  the  Big  and 
Little  Gunpowder.  I  agree  with  the  writer  of  that  opmion 
that  the  machinery  used  as  the  plant  of  a  contractor,  remote 
-as  this  one  doubtless  was  from  the  work,  could  scarcely  be 
said  to  be  furnished  in  the  construction  of  the  work.  But 
the  shanties  and  temporary  stables  furnished  by  the  railroad 
contractor  for  the  shelter  of  his  men  and  animals  on  the  line 
•at  the  scene  of  the  work  is  in  no  sense  "  a  plant." 

The  case  of  Winslow  v.  Urquhart,  30  Wis.  260,  is  cited  and 
relied  on  by  counsel  for  appellant.     That  case  is  applicable, 

and  illustrative  of  the  principles  which,  as  I  think, 
irtad*>T.  govern  the  case  at  bar ;  and  chiefly  in  showing  the 
]^JJ^^'  inadmissibility  of  the  proposition  that  under  our 
-Mkmi.         statute  a  lien  only  attaches  for  such  material  used  in 

the  construction  of  the  railroad  as  becomes  visible 
and  tangible  part  of  the  work.  As  I  understand  the  facts  of 
the  case,  one  McCauUey  had  a  contract  to  cut  and  drive  saw 
logs  for  Winslow  &  Co.  For  the  purpose  of  filling  the  con- 
tract he  had  in  his  employment  a  large  party  of  men,  and 
■employed  one  Brooks  to  cook  for  them,  which  he  did.  His 
wages  not  being  paid,  he  sued  McCauUey  therefor  and  at- 
tached the  logs  claiming  a  lien  thereon  for  his  wages  as  cook 
for  the  men,  who  cut  and  drove  them.  The  statute  under 
which  this  claim  was  made,  I  quote  from  the  opinion  in  the 
■case,  (Tay.  Stats.  1768  §  25)  "gives  to  any  person  who  shall 
furnish  any  supplies,  or  who  may  dp  or  perform  any  labor  or 
■services  in  cutting,  felling,  hauling,  drivmg,  running,  rafting, 
booming  or  towing  any  logs  or  timber,  a  lien  on  such  logs  and 
timber  for  the  amount  due  for  such  supplies,  labor  or  ser- 
vices." Judgment  was  rendered  for  Brooks  for  the  amount 
■due  him  and  establishing  his  lien  on  the  logs,  an  order  of  sale 
was  issued  and  the  logs  sold  thereon ;  and  as  1  suppose,  bought 
at  the  sale  by  Urquhart.  Thereupon  Winslow  &  Co.,  the 
general  owners  brought  replevin  for  the  logs  in  the  circuit 
court  where  they  obtained  judgment.  Upon  appeal  to  the 
supreme  court  the  Judgment  was  reversed  and  the  lien  sus- 
tamed.  The  following  remarks  of  Judge  Lyon,  in  delivering 
the  opinion,  seem  to  me  to  be  eminently  just  and  sound  as  ap- 
plicable to  the  facts  of  that  case,  and  are  here  reproduced  as 
illustrative  of  the  principles  governing  the  case  at  the  bar. 
■"  It  seems  to  us  that  the  person  who  cooks  the  food  for  the 
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men  who  fell  the  trees  and  work  directly  and  immediately 
upon  the  logs  and  timber,  performs  services  in  cutting,  fellings 
driving,  etc.,  such  logs  or  timber,  within  the  meaning  of  the 
statute  equally  with  those  who  use  the  axe,  the  saw,  or  the 
team  to  the  same  end.  THese  are  all  engaged  in  the  business 
of  manufacturing  .trees  into  logs  and  timber,  and  transporting 
the  same  from  the  forest  to  a  market ;  and  to  accomplish  the 
common  purpose  the  labor  of  each  in  his  department  is  nec- 
essary. Moreover  he  who  cooks  the  food  furnishes  supplies 
equally  with  the  person  who  furnishes  the  raw  materials. 
The  acts  of  both  are  essential  to  the  supplying  of  the  men 
with  food  and  both  furnish  supplies  within  the  meaning  of  the 
statute.  Both  also  render  services  on  logs  or  timber  within 
the  meaning  of  the  averment  to  that  effect  required  in  the 
affidavit,  to  lie  annexed  to  the  attachment.  Tay,  Stats.,  1769, 
§  28.  The  statute  under  consideration  was  enacted  in  the  in- 
terest of  labor,  and  a  sound  public  policy  requires  that  it  be 
liberally  construed.  The  construction  contended  for  on  be- 
half of  the  plaintiffs  is  too  narrow,  and,  if  adopted  would  go 
far  to  defeat  the  objects  and  purposes  of  the  statute.  We 
cannot  adopt  it,  but  must  hold  that  the  claim  of  Brooks  in  the 
attachment  suit  was  within  the  statute." 

The  second  contention  of  counsel  for  appellees  is,  that  i 
"  The  appellant  is  not  a  party  belonging  to  the  class  mentioned 
and  specified  in  the  statute,  and  is,  therefore  not 
entitled  to  a  lien  on  appellees'  railway  line."     Under  attraui  a» 
this  head  they  insist  that  a  material  man  under  the  •■*"!?*  *• 
section  (2)  in  order  to  have  a  lien  on  the  railway  J^^^^ 
line  constructed  must  be  a  contractor,  that  there  tnctor. 
must  have  existed  between  the  material  man  and 
the  railroad  company,  some  contract,  obligation,  or  under- 
standing, that  the  material  when  furnished  should  become  a 
lien  upon  the  line  of  road  or  would  be  a  part  of  the  roadbed 
equipment.     Also,  that  the  statute  was  designed  for  the  ben- 
efit of  the  builders  or  contractors  and  the  hens  given  to  sub- 
contractors and  contractors  furnishing  materialf  or  the  purpose 
of  giving  them  credit,  etc.     I  have  carefully  examined  the 
cases  cited  to  the  above  propositions,  cases  arising  under  the 
earlier  mechanics'  lien  laws  of  the  states  of  New  York,  Ten- 
nessee, and  Rhode  Island  ;  while  they  contain  doubtless  fair 
constructions  of  those  statutes,  they  afford  us  but  little  aid  ia 
the  construction  of  our  own ;  and  certainly  no  authority  for 
eliminating  the  words  "labor  and  material  man"  therefrom. 
With  all  the  light  furnished  by  these  cases,  I  see  no  reason  to 
doubt  that  a  true  construction  of  our  statute  gives  to  every 
one  who  labors  or  furnishes  material  in  the  construction  of  a 
railroad  a  lien  therefor,  nor  that  the  order  of  material  by  a 
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contractor,  or  sub-contractor,  or  builder,  and  its  delivery  by 
the  person  from  whom  ordered,  is  all  the  contract  necessary 
to  constitute  such  person  a  material  man,  within  the  meaning 
of  section  (2)  of  our  act,  and  entitles  him  to  a  lien  therefor. 
The  contention  that  a  material  man  must  also  be  a  contractor, 
or  sub-contractor  to  be  entitled  to  the  lien,  is'probably  based 
upon  the  absence  of  a  comma,  after  the  word  "  material  man  " 
and  before  the  word  "  contractor "  as  used  in  the  section. 
While  correct  punctuation  is  of  great  utility  and  value,  itjis 
not  always  to  be  found  in  our  statutes,  and  its  absence  will  not 
be  regarded  as  sufficient  warrant  for  giving  words  a  strained 
meanmg. 

The  third  proposition  argued  by  counsel  for  appellee  in 
the  brief,  is  that  "  the  material  sold  and  used  in  order  to  be- 
come a  lien  upon  the  property  must  become  a  part 
■atariaiiMd  of  the  property  improved ;  and  actually  enter  mto 
Mr^r«**r-  ^"'^  bccome  a  part  of,  and  enhance  the  value  of 
triaprai«<.  the  appellee's  line  of  railroad  so  constructed."  I 
have  said  about  all  that  I  desire  upon  this  point, 
while  discussing  the  first  proposition,  but  wiU  add  that  the 
same  words  of  the  statute  which  give  a  lien  for  labor  per- 
formed, also  give  a  lien  for  material  furnished,  and  the  same 
logic  that  applies  to  one  must  also  apply  to  the  other.  Ap- 
plying the  rules  to  labor,  while  it  would  give  the  laborer  who 
piles  up  stone  and  dirt  upon  the  line,  or  Fays  wooden  bridges 
across  the  streams  thereon,  a  lien  therefor,  it  would  deny  it 
to  his  fellows  who  dig  and  removes  the  earth  and'  stones 
from  the  cut,  and  tunnel  through  the  mountain.  I  find  no 
warrant  for  such  a  discrimination  in  the  language  of  the  act 
and  am  confident  that  the  spirit  which  actuated  the  legisla- 
ture in  its  passage  was  of  broad  and  general,  and  not  of  nar- 
row and  partial  character. 

The  judgment  of  the  district  court  is  reversed,  and  a  de- 
cree will  be  entered  in  this  court  for  the  plaintiff,  establish- 
ing and  declaring  its  lien  upon  the  appellee  s  road,  and  for  its 
foreclosure  in  accordance  with  the  prayer  of  plaintiffs,  and  for 
costs  in  both  courts.  Judgment  accordingly, 
'   Reese,  C.  J,,  concurs. 

Maxwell,  J.,  {dissenting). — I  am  unable  to  concur  in  the 
views  of  the  majority  of  the  court,  and  will  briefly  state  the 
reasons  for  my  dissent. 

This  action  was  brought  by  the  plaintiff  against  the  defend- 
ant in  the  district  court  of  Lancaster  county  to  enforce  an  al- 
leged  lien  against  the  said  defendant.     The  facts 
upon  which  the  lien  is  claimed  to  exist  are  as  fol- 
lows :  One  Marcus  Kavanaugh  was  a  sub-contractor  in  the  c(Hk 
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struction  of  the  Missouri-Pacific  Railroad  in  Lancaster  coun- 
ty and  purchased  from  the  plaintiff  building  materials  to  the 
amount  of  $296.19,  to  be  used  by  said  Kavanaugh  in  the  con- 
struction of  shanties  for  the  persons  engaged  oy  him  upon 
said  sub-contract,  and  also  for  the  construction  of  stables  for 
the  teams  used  by  said  persons  in  grading  said  road.  The 
shanties  were  not  erected  on  the  right  of  way,  and  had  no 
,  connection  whatever  with  the  railroad.  A  claim  for  a  lien 
against  the  railway  was  duly  filed  in  the  ofHce  of  the  county 
clerk  and  the  necessary  steps  taken  to  perfect  said  lien  if  such 
is  given  by  statute.  On  the  trial  of  the  cause  in  the  court  be- 
low, judgment  was  rendered  in  favor  of  the  defendant. 
Section  2,  chap.  54,  art.  2  of  the  compiled  statutes  of  1887, 

{(rovides  that :  "  When  material  shall  have  been  furnished,  or 
abor  performed  in  the  construction,  repair,  and  equipment 
of  any  railroad,  canal,  bridge,  viaduct,  or  other  similar  im- 
provements, such  labor  and  material  man  contractor  or  sub- 
contractor, shall  have  a  lien  therefor,  and  the  said  lien  therefor 
shall  e:ctend  and  attach  to  the  erections,  excavations,  embank- 
ments, bridges,  roadbed,  and  all  land  upon  which  the  same 
may  be  situated,  including  the  rolling  stock  thereto  apper- 
taining and  belonging,  all  of  which,  mciuding  the  right  of 
way,  shall  constitute  the  excavation,  erection,  or  improve- 
ment provided  for  and  mentioned  in  this  act." 

It  will  be  observed  that  the  lien  is  given  for  material  which 
"shall  have  been  furnished  or  labor  performed  in  the  construc- 
tion, repair,  or  equipment  of  any  railroad,"  etc.  Do 
these  words  include  lumber  for  the  shanties  and  ■•'•''•i  "»• 
stables  of  contractors  or  sub-contractors  which  is  'il't^.'J^** 
purchased  for  themselves  and  remains  their  prop-  itgmofnMd. 
erty  ?  I  think  not.  In  no  sense  is  such  material 
used  in  the  construction,  repairs,  or  equipment  of  the  road, 
if  so,  then  the  railway  company  might  be  subject  to  a  lien  for 
food  and  clothing  furnished  the  employes  of  the  contractors, 
or  sub-contractors,  and  it  would  be  difficult  to  determine 
where  its  liability  would  cease.  The  evident  intention  of 
the  legislature  was  to  limit  the  lien  to  such  material  or  labor 
as  was  used  in  the  construction,  repair,  and  equipment  of  the 
railway,  and  the  law  does  not  apply  to  cases  of  this  kind. 

The  judgment  of  the  district  court  is  clearly  right  and 
should  be  affirmed. 

Lianater  Matorialt  Supplied  in  Conitructlon  of  Railroodt.— The  deciaion 
in  the  princi[^l  case  seems  to  be  against  the  weight  of  authority  bearing 
upon  the  subject. 

By  section  1183  of  the  California  Code  of  Civil  Procedure,  it  is  provided 
that  '■  mechanics,  material-men,  contractors,  sub-contractors,  art  designers,  ■ 
architects,  machinists,  builders,  miners,  and  all  persons  and  laborers  o?  that 
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class  performing  labor  upon,  or  furnishing  materials  to  be  used  in  the  con- 
Btruction,  alteration  or  repair*  *  *  of  any  building  •  •  •  or  other  structure, 
shall  have  a  lien  upon  the  [Httperty  upon  which  they  have  bestowed  labor 
or  furnished  material."  Under  this  statute,  the  supreme  court  of  California 
has,  in  Gordon  Hardware  Co.  v.  San  Francisco  &  S.  R.  Co.,  Oct.  4,  1889, 
expressed  an  opinion  which  is  directly  opposed  to  the  decision  o£  the  su- 
preme court  of  Nebraska  in  the  principal  case.  The  question  arose  in  the 
California  case  upon  objection  to  the  sufficiency  of  the  claim  of  lien.  Fox, 
J.,  who  delivered  the  opinion  of  the  court  said:  "  An  objection  was  also 
taken  on  the  Kroundthat  the  description  of  the  materials  furnished  was  too 
indefinite  ana  insufficient  to  sustain  a  lien.  The  only  description  of  the 
materials  was  that  they  consisted  of  '  nails,  spikes,  iron,  steet,  picks,  shovels, 
and  other  like  material'  This  is  altt^ether  too  indefinite  and  uncertain 
to  sustain  a  lien,  and  especially  since  it  is  conceded  to  be  the  law  that  a 
lien  can  only  be  maintained  for  the  material  which  was  actually  used  in  the 
work  contracted  to  be  done.  We  understand  that  to  mean,  in  a  case  like 
this,  that  which  became  by  its  use  a  part  of  the  completed  work.  That, 
certainly,  could  not  include  tools  of  trade, — '  picks,  shovels,  and  other  like 
material.'  And  it  would  not  necessarily  include  any  one  of  the  item* 
mentioned  in  the  claim.  As  well  might  a  house  be  held  under  a  lien  for  a 
chest  of  carpenter's  tools  sold  to  the  man  who  had  contracted  to  build  it 
as  a  railroad  for  picks  and  shovels  used  by  a  contractor  in  grading  it,  or 
for  nails,  spikes,  iron,  steel,  and  other  like  material  used  by  nim  for  the 
purpose  ot^  erecting  tcmpjorary  habitations  and  sheds  for  the  occupancy  of 
his  men  and  animals  while  eneaged  in  the  work.  These  objections  bein^f 
fatal  to  the  claim  of  lien,  as  offered,  we  need  not  consider  other  objections, 
which  were  urged." 

The  Michigan  "  act  to  provide  for  the  protection  of  laborers  and 
persons  furnishing  materials  for  the  construction  and  repairing  of  rail- 
roads in  this  state,"  applies  only  to  manual  labor  or  personal  labor  em- 
ployed, and  does  not  extend  to  teams  used  upon  the  work,  the  object  oS 
the  act  being  as  expressed  in  the  title,  to  protect  laborers.  Under  that  act 
also,  the  material  referred  to  is  such  matenal  as  enters  into  the  construction 
or  repairing  of  the  railroad,  and  not  materials  used  or  supplied  for  any 
other  purpose.  Feed  furnished  for  teams  employed  in  worlcing  upon  the 
road,  and  clothing  or  board  of  men  so  employed,  do  not  come  within  the 
language  or  meaning  of  the  act  because  such  feed,  board  and  clothing  aie 
not  used  in  constructing  or  repairing  the  railroad.  Dudley  v.  Toledo.  A. 
A.  &  N.  M.  R.  Co.  (Mich.),  30  Am.  &  Eng.  R.  Gas.  336. 

In  Oppenheimer  f.  Morrell,  118  Pa.  St.  189.  alien  was  claimed  for  lum- 
ber furnished  merely  for  the  purpose  of  erecting  scaffolding  for  the  laying 
of  brick  upon  a  building.  'The  Pennsylvania  Statute  of  June  16. 1836, under 
which  it  was  urged  that  the  lien  was  created,  provides  that  buildings  shall 
be  subject  to  liens  for  debts  contracted  for  "  materials  furnished  for  or  about 
the  erection  or  construction  of  the  same."  It  was  held  that  the  plaintiS 
was  not  entitled  to  a  lien.  Sterrett,  J.,  who  delivered  theopinionofthe 
court  said  :  "  The  lumber  was  neither  used,  nor  intended  to  be  used,  in  the 
construction  of  the  building,  and  is  therefore  not  within  either  the  letter 
.or  spirit  of  the  statute.  The  mechanic's  lien  law  is  a  species  of  class  l^ps- 
lation.  giving  to  material-men  and  others  a  special  remedy,  the  scope  oi 
which  should  not  be  necessarily  enlarged  by  a  too  liberal  construction  of 
the  act.  When  lumber  or  other  materials,  suitable  in  kind  and  quality  for 
a  particular  buildine,  is  furnished  to  tlie  contractor,  on  its  credit,  the 
material-man  is  not  bound  to  see  that  it  is  actually  used  in  the  structure. 
He  IS  entitled  to  his  lien  whether  the  material  is  so  used  or  not,  because 
the  contractor,  in  providing  suitable  material  for  the  building,  is  ^wofi  agent 
of  the  owner;  but  when,  as  in  thiscase,  he  knows  the  matenal  is  to  be  used 
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nereljr  for  the  purpose  of  erecting  temporary  scaffolding  to  facilitate  the 
work  of  the  contractora,  and  it  is  in  fact  so  used,  he  has  no  right  to  a  lien, 
notwithstanding  he  may  have  furnished  it  on  the  credit  of  the  building. 
Such  a  claim  is  no  more  within  the  purview  of  the  statute  than  would  be 
oneforpick-handlea  furnished  to  facilitate  the  work  of  excavating  founda- 
titm  for  the  building." 

A  number  of  cases  seem  to  support  the  view  that  the  material  supplied 
must  have  gone  into  the  road  or  structure,  and  to  that  extent  added  to  its 
value.  Thus,  by  Missouri  Rev.  Stat.,)  3200,  it  is  provided  that  "all  persons 
who  shall  do  any  work  or  labor  in  constructing  or  improvingthe  roadbed, 
rolling-stock,  station-houses,  depots,  bridges,  or  culverts  of  any  railroad 
company  incorporated  under  the  laws  of  this  state,  or  owning  or  operating 
a  railroad  withm  this  state,  and  all  persons  who  shall  furnish  ties,  fudT, 
bridges,  or  materials  to  such  railroad  company,  shall  have  *  •  *  a  lien," 
etc.  In  construing  this  statute,  it  was  held,  that  notwithstanding  the  use 
of  the  word  "  (uel  in  addition  to  the  words  •'  labor  and  material,"  the  stat- 
ute was  not  broad  enough  tocreate  a  lien  for  lubricating  oil  furnished  to  a 
railroad,  and  that  with  the  exception  of  fuel,  the  lien  created  must  be  con- 
fined tosuch  labor  and  material  as  have  gone  into  the  building  of  the  road 
(»Btructure.andtothatextentaddedtoitsvalue.  Brkwer,  J.,  said  :  "The 
language  of  the  statute  contains  the  word  '  fuel,'  in  addition  to  the  words 
'labor  and  material ;' and  it  is  claimed  that  the  use  of  the  word  'fuel* 
enlarges  the  meaning  of  the  word  '  material,'  and  makes  it  broad  enough 
to  cover  all  supplies  furnished.  But  for  that  word  '  fuel '  there  would  be 
no  question.  The  idea  which  underlies  these  lien  statutes  is  that  because 
the  labor  and  the  material  have  gone  into  the  building  of  the  road  or 
structure,  and  to  that  extent  added  to  its  value,  therefore  a  lien  for  such 
labor  and  material  should  be  given  to  him  who  does  the  one  and  furnishes 
the  other. 

"  Now,  fuel  does  not  go  into  the  structure  of  a  railroad ;  neither  does 
coal  oil.  It  is  something  used  in  the  running  of  the  road;  a  part  of  the 
sui^lies  necessary  for  the  operation  of  the  road,  but  nothing  which  goes 
into  the  enduring  structure.  While  we  may  be  compelled  to  follow  the 
laneuage  of  the  statute,  and  give  for  the  fuel  furnished  a  lien,  yet  I  think 
in  the  construction  of  these  statutes  we  should  start  from  the  underiyine 
thought  of  giving  security  to  him  who  adds  to  the  value  of  the  road,  and 
that  we  should  never  carry  the  statute  beyond  that,  unless  imperatively 
demanded  by  the  language  used  :  particularly,  as  Brother  Treat  suggests, 
when  it  would  operate  to  override  prior  mortgages.  So  that,  while  that 
word  '  fuel '  is  in  there,  1  take  it  it  is  not  fair  to  give  it  the  force  of  en- 
lai^ng  the  meaning  of  the  other  words,  '  material,'  etc.,  but  it  should  be 
considered  as  a  new  term,  something  added  by  the  legislature,  carrying  its 
own  weight,  but  givinK  no  different  meaning  to  the  word  '  material '  m>m 
that  which  it  possessed  in  prior  statutes,  and,  in  fact,  changing  the  statutes 
only  in  this  respect :  that  it  adds  a  certain  specified  matter  for  which  a  lien 
is  given."    Central  Trust  Co.  v.  Texas  &  St.  L.  R.  Co.,  33  Fed.  Rep.  703. 

In  Central  Trust  Co.  v.  Texas  &  St.  L.  R.  Co.,  27  Fed.  Rep.  178,  a  lien 
was  claimed  under  the  same  statute  for  scales,  trucks,  letter-presses,  and 
other  materials  of  a  similar  nature,  but  it  was  held  upon  the  same  princiirie 
that  no  lien  was  conferred  therefor.  Brewer,  J.,  declared  "The  word 
'  material '  in  the  railroad  lien  law  has  no  broader  or  other  signification 
than  in  ordinary  lien  laws,  and  in  them  it  is  unquestioned  that  it  includes 
'  only  those  things  which  pass  into  the  permanent  structure." 

By  a  Kansas  statute  it  is  provided  that  except  a  railroad  company  con- 
tracting for  the  construction  of  its  road,  shall  take  from  the  person  con- 
tracting a  bond,  conditioned  that  such  person  shall  pay  "all  laborers, 
mechanics  and  material-men,  and  persons  who  aupply  such  contractor  with 
39  A.  A  E.  R.  Cas. — 37 
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provisions  or  goods  of  any  kind"  the  company  shall  be  liable  to  the  pec- 
sons  above  mentioned  for  these  debts.  Under  this  statute,  laborers,  me> 
chanics  and  mate  rial- men  iumishing  work  or  materials  in  the  construction 
of  a  railroad  are  so  protected  that  they  may  recover  against  the  obligon 
on  the  bond  where  a  bond  is  eiven  by  the  contractor  in  pursuance  of  tbe 
statute,  or  against  the  railroad  company  where  no  bond  is  given,  for  every- 
thing furnished  by  them  which  goes  into  the  construction  of  the  railroad, 
whether  such  laborers,  mechanics  or  materia]>men.  are  employed  by  the 
contractor,  or  by  a  sub-contractor,  or  by  a  sub  sub-contractor.  .  Mann  v. 
Corrigan,  28  Kan.  194;  Missouri,  K.  &  T.  R,  Co.  v.  Brown,  14  Kan.  557. 
But  persons  furnishing  only  provisions  or  goods  which  do  not  go  into  the 
construction  of  the  railroad,  are  not  so  protected  unless  such  provisions 
or  goods  are  furnished  to  the  contractor  himself.  Wells  v.  Mehl,  25  Kan. 
205 ;  St,  Louis  W.  &  W.  R.  Co.  v.  Ritz,  30  Kan.  30.  The  statute  does  not 
protect  any  person  who  furnishes  any  kind  of  goods  when  he  furnishes 
them  only  to  a  sub-contractor,  or  Co  a  sub  sub-contractor,  when  it  is  not  the 
intention  of  the  parties  at  the  time  that  the  goods  shall  go  into  the  con- 
struction of  the  railroad  itself,  and  when  they  do  not  go  into  such  con- 
struction.     Parkinson  v.  Alexander,  37  Kan.  no. 

Materials  furnished  for  temporary  structures,  such  as  temporary  trestle 
work  only,  and  never  incorporated  in  the  permanent  roadbed,  are  not  prop- 
er subjects  for  a  lien  upon  a  completed  roadbed.  Knapp  v.  St.  Louis,  tC. 
C.  &  N.  R.  Co..  6  Mo.  App.  305. 

In  Willamette  Falls  Transportation  &  Milhng  Co.  v.  Remick,  i  Or.  169, 
it  was  held,  that  under  a  statute  which  provides  "that  all  persons  perform- 
ing labor  tor  the  construction  of  any  building  shall  have  a  lien  thereon," 
a  person  who  was  entitled  to  a  lien  for  manual  labor  performed,  could  not 
claim  in  addition  a  lien  for  charts  for  ferriage,  postage,  etc.,  connected 
with  the  jjerforniance  of  his  labor. 

In  citing  and  following  Winslow  v.  Urquhart,  39  Wis.  360,  the  court  does 
not  seei^  to  have  had  its  attention  called  to  a  California  case  which  con- 
flicts with  the  Wisconsin  decision,  nor  does  it  seem  to  havp  appreciated  the 
fact  that  the  decision  in  that  case  was  based  upon  other  grounds  in  ad- 
dition to  the  claim  for  services  rendered.  In  Winslow  v.  Urtiuhart,  the 
statute  conferred  a  lien  in  favor  of  any  person  "that  shall  fumisn  any  sup- 
plies or  that  may  do  or  perform,  any  labor  or  services  in  cutting,  felling, 
driving,  running,  rafting,  booming,  cribbing,  or  towing  in  logs  or  timber, ' 
"for  the  amount  due  for  such  supplies,  labor  or  services."  Although  the 
court  in  that  case  sustained  a  lien  in  favor  of  a  person  employed  to  cook 
the  food  of  the  lumbermen,  the  decision  was  based,  not  only  on  the  ground 
that  the  services  rendered  were  rendered  in  cutting,  felling,  driving,  etc., 
the  logs  or  timber,  but  also  upon  the  ground  that  he  who  cooks  the  food 
"furnishes  supplies"  equally  with  the  person  who  furnishes  the  raw  ma- 
terials. In  McCormack  v.  Los  Angeles  City  Water  Co.,  40  Cal.  185.  the  court 
adopted  a  view  diametrically  opposed  to  the  decision  of  the  Wisconsin 
court,  and  held  that  a  lien  for  services  rendered  in  cooking  for  men  em- 
ployed in  constructing  a  reservoir,  was  not  conferred  by  a  statute  which 
declared  that  every' mechanic,  etc.,  performing  labor  upon,  or  furnishing 
materials  of  any  kind  to  be  used  in  the  construction,  alteration  or  repair 
of  any  mining  claim,  building,  etc.,  "shall  have  a  lien  for  the  work  or  labor 
done,  or  materials  furnished!"  In  this  case  the  cooking  was  done  on  the 
ground  as  the  work  progressed,  but  the  court  held  that  the  fact  that  the 
cooking  was  done  at  that  particular  place,  was  entitled  to  no  consideration 
as  affecting  the  question  of  Iten.  Crockett,  J.,  whodelivered  the  opinion 
of  the  court  said ;  "The  proof  shows  that  the  plaintiff  was  employed  by  the 
contractor,  or  superintendent,  to  cook  for  the  men  engaged  m  excavating 
.1 :_  ^j^  j  jjjgj  jjjg  cooking  was  done  on  the  ground  as  the  work 
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progressed.  But  thefactthat  the  cookingwas  performed  at  thatp^icular 
place  is  entitled  to  no  consideration  as  Meeting  the  question  of  lien.  If 
any  lien  exists,  it  arises  not  from  the  place  where  the  cooking  was  done, 
but  from  the  nature  of  the  services  and  its  relation  to  the  work  which  was 
being  constructed.  If  the  plaintiff  can  assert  a  lien  on  the  facts  proved,  he  ' 
could  as  well  have  done  so  if  the  cooking  had  been  performed  at  any  other 

!>Iace ;  and  if  the  mere  fact  that  a  person  is  employed  to  cook  for  the 
aborers  eneaeed  in  erecting  a  building  entitled  him  to  a  lien,  the  same  re- 
sult would  Toilow  if  he  had  furnished  the  provisions  also.  On  the  same 
theory  a  blacksmith  who  shod  the  horses,  or  a  grain  dealer  who  furnished 
them  forage  whilst  employed  on  the  work,  or  a  wagon  maker  who  re- 
paired the  carts  of  the  contractor,  would  be  entitled  to  a  lien  on  the  build- 
ing. And  if  every  one  who  contributed  indirectly  and  remotely  to  the 
work  is  entitled  to  a  lien,  no  reason  is  perceived  why  a  surgeon  called  to 
set  a  broken  limb  of  one  of  the  laborers,  whereby  he  will  be  enabled  at  an 
early  day  to  resume  work  on  the  building,  might  not  assert  a  lien  ;  but  ser- 
vices of  this  character,  not  performed  on  the  building,  are  not  within  the 
province  of  the  statute." 

Two  decisions  appear  in  direct  reference  to  support  the  result  arrived 
at  by  the  supreme  court  of  Nebraska,  but  it  must  be  noted  that  these 
decisions  are  both  by  n/si prins  courts.  In  Dixon  v.  Blanchard,  i  E.  D. 
Smith  (N.  Y,),  722,  it  was  held,  that  under  a  statute  conferring  a  lien  o 


any  materials  furnished  for  building,"  a  person  supplying  a  hoisting  ap- 
paratus necessary  for,  and  used  in  the  construction  of  a  ouilding,  had  a 
lien  for  the  price.  Where  a  building  contract  requires  rock  upon  land  to 
be  blasted  and  removed  preparatory  to  building,  powder  and  fuses  supplied 
to  the  contractor  and  necessarily  used  for  that  purpose,  come  within  the 
terms  "materials  in  building"  as  used  in  the  New  York  lien  law  of  1851, 
Hazard  Powder  Co.  v.  Byrnes,  11  Abb.  Pr.  (N.  Y.)  469;  21  How.  Pr.  (N. 
Y.)  189. 

In  the  official  report  of  Vandergrift^  Fonnan's  Appeal,  83  N.  Y.  136, 
the  syllabus  is  in  the  following  terms :  "  One  who  contracts  to  drill  an 
oil  well  and  to  furnish  the  tools,  ropes,  etc.,  to  be  used  in  the  drilling,  can 
tile  a  mechanic's  lien  against  the  well  for  the  work  so  done  and  the  mate- 
rials furnished  under  the  provisions  of  the  second  section  of  the  act  of  the 
_7th  of  March,  1872."  In  Phillips  on  Mechanics'  Liens,  $  162  a,  treating, 
'  of  "  When  lien  exists  for  machinery,  etc."  this  case  is  cited,and  it  might  be 
inferred  that  it  is  cited  in  support  of  the  proposition  that  the  contractor  was 
held  to  be  entitled  to  a  lien  for  tools,  ropes,  etc.,  supplied.  The  syllabus 
above  quoted  would  also  bear  the  same  construction.  An  examination  of 
the  case  however,  shows  that  no  such  decision  was  rendered  by  the  court. 
The  section  conferring  the  lien  is  in  the  following  terms  :  "  All  persons  do- 
ing work  for,  on  or  about  the  erection,  construction,  or  repair  of  any  engine, 
engine-house,  tanks,  derrick,  building,  machinery,  wood  or  iron  improve- 
ment, erected,  constructed  or  repaired  upon  any  leasehold  estate,  or  for 
boring,  drilling  or  mining  on  said  lease  or  lot  for  the  development  or  im- 
provement of  the  same,  whether  such  labor  is  or  may  be  done  by  the  day, 
month,  or  year,  or  by  contract  for  the  tenant  or  tenants,  lessee  or  lessees 
of  such  lot  or  lease  of  parcel  of  land,  or  for  their  use  and  benefit,  shall  have 
a  lien  upon  the  personal  property  and  fixtures  on  said  lot  or  lease  of  ground, 
and  upon  such  lot  or  leasehold  itself  for  the  price  and  value  of  such  work 
and  labor."  The  report  shows  that  the  contract  of  the  plaintiff  required 
him  to  drill  the  well,  furnishing  tools,  ropes  and  fuel  for  tne  drilling  of  the 
same,  for  a  specified  sum.  The  objection  to  his  claim  was  that  the  statute 
did  not  provide  for  liens  in  favor  of  contractors.  The  court  however,  held 
that  the  fact  that  he  was  a  contractor  did  not  invalidate  his  claim,  and  that 
as  the  statute  directed  that  "  the  price  and  value  "  of  the  work  should  be 
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the  measure  of  the  laborer's  right  of  lien,  and  the  price  and  value  was  fixed 
by  the  claimatit's  contract,  be  was  entitled  to  a  lien  for  the  balance  due  bim 
tnereunder.  The  (question  whether  he  was  entitled  to  a  lien  for  tools,  etc., 
emp]<^ed  in  the  dnlling,  does  not  appear  to  have  been  considered  by  the 
cxnut. 


Heabne. 

(Texas  St^reme  Court,  June  aS,  1889.) 

Raealvcr— Appointment — Venu«. — A  Texas  statute  provides  that  suits- 
against  railroad  companies  may  be  brought  in  any  county  in  which  the  road 
extends.  Another  act  provides,  that  where  it  is  sought  to  put  the  property 
of  a  corporation  in  the  hands  of  a  receiver,  a  suit  to  have  a.  receiver  ap- 
pointed shall  be  brought  in  the  county  where  the  principal  office  of  the  cor- 
poration is  located.  Held,  that  in  view  of  previous  decisions  upon  similar 
statutes,  the  latter  act  was  intended  to  confer  upon  corporations  the  priv- 
il^e  of  having  suits  for  the  appointment  of  receivers  instituted  in  the  coun- 
ties of  their  principal  ofHces,  but  did  not  deprive  any  district  court  of  the 
power  of  making  an  appointment  in  the  event  of  the  corporation  failing  to 
plead  its  privilege. 

Sam ft^ Withdrawal  of  I ntarva nor— Vacation  of  Racalvarahlp. — In  an  action 
brought  by  Jay  Gould  against  the  International  &  Great  Northern  Railroad 
Company  in  Smith  county,  a  stockholder  intervened  to  ask  for  the  appoint- 
ment of  a  receiver.  On  the  same  day  certain  creditors  also  intervened,  and 
madethe  same  request.  Subsequently  a  receiver  was  appointed  on  the  ap- 
plication of  the  stockholder.  Gould  obtained  a  judgment,  and  thereupon 
.  the  intervening  stockholder  withdrew,  and  Gould  filed  a  motion  that  the 
receiversbe  continued,  which  was  granted.  After  Gould  obtained  his^d^- 
mcnt  a  receiver  was  appointed  in  Anderson  county.  Held,  that  the  juris- 
diction of  the  Smith  county  court,  dated  from  the  first  application,  and  that 
the  authority  of  its  receiver  was  derived  from  the  first  appointment.  The 
withdrawal  of  the  intervener  did  not  vacate  the  receivership,  and  the  pos- 
session of  the  Smith  county  receiver  is  legal,  and  he  cannot  be  dispossessed 
at  the  suit  of  the  other  n 


Appeal  from  Anderson  County  District  Court. 

T.  R.  Bonner  and  J.  M.  Eddy,  were  appointed  receivers  of 
the  road  and  property  of  the  International  &  Great  Northern 
Railroad  Company,  by  decrees  of  the  district  court  of  Smith 
county,  on  February  16,  March  11  and  March  30,  1889.  John 
R.  Heame  was  appointed  receiver  of  the  same  property  by 
the  district  court  ot  Anderson  county  by  a  decree  mwJe  April 
15,  and  April  29,  1889.    This  was  a  suit  brought  by  Hearae 
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against  Bonner  and  Eddy  to  recover  possession.  It  was  tried 
before  the  court  without  a  jury,  and  judgment  rendered  in 
favor  of  Heame.  Defendants  appeal  from  a  decision  over- 
ruling a  motion  for  a  new  trial. 

A.  H.  Willie,  W.  S.  Herndon,  J.  M.  Duncan  andU.  CkUtm  for 
appellants. 

Burnet  &  Hays  and  Gregg  &■  Reeves  for  appellee. 

Gaines,  J. — This  action  was  brought  in  the  district  court 
-of  Anderson  county  by  appellee,  as  receiver  of  the  Interna- 
tional &  Great  Northern  Railroad  Company,  ap- 
pointed by  a  decree  of  that  court,  to  recover  pos-  '^•"■'"•*- 
session  of  the  property  of  that  corporation  in  the  hands  of  appel- 
lants, as  receivers  appointed  by  a  decree  of  the  district  court  of 
Smith  county.  The  case  was  submitted  below  to  the  judge 
without  a  jury,  who  filed  the  following  as  his  conclusious  of  law 
and  fact :  Conclusions  of  Fact :  "The  facts  are  of  record,  and, 
so  far  as  they  affected  the  rulings  made  and  judgment  rendered 
upon  the  trial  of  this  cause,  are  undisputed.  Ishall  state  only 
the  facts  upon  which  the  judgment  is  based.  (1)  It  appears 
from  the  record  that  plaintiff  claims  title  to  the  possession  of 
the  International  &  Great  Northern  Railroad  and  its  proper- 
ties by  virtue  of  ordersof  the  district  court)of  Anderson  county 
appointing  and  qualifying  him  asreceiverof  such  property. 
(2)  That  defendants  assert  right  to  the  possession  of  the  same 
property  under  prior  orders  of  the  district  court  of  Smith 
county,  constituting  them  receivers  thereof-  (3)  It  appears 
affirmatively  from  the  record  of  the  proceedings  in  the  district 
court  of  Smith  county,  resulting  in  the  appointment  of  defend- 
ants, that  the  property  sought  to  be  placed  in  their  hands  was 
and  is  that  of  a  railroad  corporation  organized  and  acting  un- 
der the  laws  of  Texas,  and  whose  property  was  and  is  situated 
in  this  state ;  and  that  at  the  time  such  proceedings  were  in- 
stituted, and  when  the  various  appointments  of  aefendants 
were  made,  such  corporation  had  its  principal  office  estab- 
lished, not  in  Smith  county,  but  in  Anderson  county,"  Con- 
clusions of  Law :  From  these  facts  I  conclude — First,  that 
the  district  court  of  Smith  county  had  not  jurisdiction  to  make 
the  appointment  of  receivers  as  attempted,  and  that  its  orders, 
under  which  defendants  claim,  are  void  ;  and,  second,  that  the 
district  court  of  Anderson  county  did  have  jurisdiction  to  ' 
make  the  appointment  of  receiver,  and  that,  by  virtue  of  its 
orders  appointing  him,  plaintiff  was  invested  with  the  right  to 
the  possession,  control,  and  management  of  the  property  sued 
for,  and  is  therefore  entitled  to  recover  it  from  the  possession 
■of  defendants." 

If  the  conclusion  of  the  court  below  that  the  district  court 
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of  Smith  county  did  not  have  jurisdiction  to  appoint  a  re- 
ceiver  of  the  property  of  the  corporation  be  correct,  then  the 
judgment  below  should  be  affirmed;  for  if  the  appointment 
be  void,  the  appellants  are  in  possession  of  the  property  with- 
out authority  of  law,  and  appellee  is  entitled  to  recover  it. 
If,  on  the  other  hand,  the  court  of  Smith  county  had  authority 
to  make  the  appointment,  then  the  appointment  of  appellants 
■  must  be  held  valid,  and  their  possession  of  the  property  legal, 
and  the  property  must  be  considered  in  the  custody  of  the 
court  which  appointed  them,  and  not  subject  to  be  interfered 
with  by  the  action  of  any  court  of  co-ordinate  jurisdiction. 
The  determination  of  the  question  depends  upon  the  con- 
stniction  of  §  13  of  the  act  of  the  twentieth  legislature  con- 
earning  receivers,  approved  April  2,  1 887.  The  section  reads 
as  follows :  "  If  the  property  sought  to  be  placed  in  the  hands' 
of  a  receiver  is  a  corporation  whose  property  lies  within  this 
State,  or  partly  within  this  state,  then  the  action  to  have  a  re- 
ceiver appointed  shall  be  brought  in  this  state  in  the  county 
where  the  principal  officer  of  said  corporation  is  located." 

The  question  is,  was  it  the  intention  of  the  legislature  in 
the  enactment  quoted  to  take  from  all  courts  in  the  state  the 
power  to  appoint  a  receiver  of  the  property  of  a 
JjtJJI"™  corporation  exceptjthose  in  which  the  pnncipal  of- 
fice of  the  company  is  situated,  or  merely  to  confer 
upon  the  corporation  the  privilege  of  having  receivers  of 
their  effects  appointed  in  the  county  of  their  general  office  ? 
It  is  contended  on  behalf  of  appellee  that  the  intention 
was  to  deny  power  absolutely  to  all  but  the  one  court,  and  it 
is  insisted  that  there  are  considerations  of  public  policy  'un- 
derlying the  statute  which  make  this  intention  ap- 
parent. It  is  argued  that  in  passing  the  act  under 
consideration  the  leeislature  had  prominently  in 
view  the  appointment  of  receivers  of  railroad  companies,, 
and  that  the  injustice  and  inconvenience  which  had  resulted 
from  the  appointment  of  receivers  of  such   corporations  at 

{)laces  remote  from  their  general  ofhces  were  recognized  by  the 
egislature,  and  were  sought  to  be  remedied  by  the  statute. 
It  is  claimed  that  by  the  appointment  .of  receivers  in  the 
county  of  the  general  office  of  a  corporation  fraud  may  be 
prevented,  and  that  the  affairs  of  the  corporation  will  be 
managed  more  to  the  interest  of  the  public  at  large.  The 
fallacy  of  the  argument  consists  in  the  assumption  of 
J^™*J*' •*  the  premises  upon  which  it  is  based.  Does  it  tend 
iMtenu.  '  ^"^  prevent  fraud  between  the  managers  and  lien 
creditors  of  a  railroad  company,  in  the  appoint- 
ment of  a  receiver,  to  require  absolutely  that  no  court  shall 
appoint  him  except  a  court  of  the  county  in  which  the  prin- 
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cipal  oflfice  of  the  company  is  sittiatedP  If  so,  how  does  it 
prevent  it  ?  If  the  managing  officers  of  such  a  corporation 
and  its  bondholders  conspire  together  to  place  its  property 
in  the  hands  of  a  receiver.why  cannot  this  be  as  speedily  and 
effectually  accomplished  in  any  one  court  as  in  another  ?  We 
see  nothing  in  the  requirement  as  to  venue  to  prevent  such  a 
result.  Then,  again,  let  us  ask  in  what  way  does  a  provision 
that  a  receiver  snail  be  appointed  by  a  court  of  the  county  in 
which  the  company's  principal  office  is  located  tend  to  sub- 
serve the  public  interest?  If  the  requirement  was  that  the 
receiver  should  be  a  resident  of  that  county,  or  should  abide 
or  make  his  office  in  the  county  during  the  term  of  his  ap- 
pointment, we  could  see  some  reason  for  it.  But  such  is  not 
the  requirement  of  the  statute.  It  merely  provides 
that,  if  the  property  lies  within  this  state,  the  re-  J^^JJJ^"" 
ceivershall  be  a  iowfl  _;?</<■  citizen  and  qualified  voter  °  ■**•"''■ 
in  the  state.  Laws  20th  Leg.  p.  120,  §  2.  Hence  iffollows  that 
it  is  not  true,  as  the  appellee's  argument  seems  to  imply,  that 
the  law  was  intended  to  secure  the  appointment  of  a  re- 
ceiver resident  in  the  county  of  the  principal  office  of  the 
corporation.  There  is  nothing  in  the  law  to  have  prevented 
the  district  court  of  Smith  county,  if  it  had  jurisdiction,  from 
appointing  appellee,  nor  to  preclude  the  district  court  of  An- 
derson county  from  appointing  appellants.  Looking  at  the 
statute  from  another  stand-point,  we  do  not  see  a  reason  why 
the  legislature  may  have  deemed  it  proper  to  con- 
fer upon  railroad  companies  the  privilege  of  being  TnB*or 
proceeded  against  for  the  appointment  of  receivers  ""•  •e«i»»t 
of  their  property  in  the  counties  of  their  principal  ^" 
offices  only.  We  do  not  concur  in  the  proposition  1 
that,  in  fixing  the  venue  of  ordinary  suits,  a  pur- 
pose is  manifested  to  disregard  their  rights  or  to  embarrass 
them  in  the  defense  of  actions  brought  against  them.  In  de- 
termining  the  venue  of  such  suits  it  was  the  duty  of  the  leg- 
islature to  consider  the  rights  and  interests  of  the  citizens  as 
well  as  those  of  the  companies,  and  to  so  frame  the  law  as  to 
afford  the  former  a  fair  opportunity  to  prosecute  and  main- 
tain their  actions,  and  in  such  a  manner  as  not  unreasonably 
to  embarrass  the  companies  in  making  their  defenses.  It  is 
a  necessary  incident  to  the  operation  of  a  railroad  that  claims 
for  injuries  to  persons  and  property,  for  loss  and  damage  to 
goods  in  transit,  as  well  as  for  many  other  wrongs,  arise  all 
along  its  line  of  road.  These  claims  are  frequently  small  in 
amount.  It  results  from  this  state  of  affairs  that  if  each 
claimant  was  required  to  bring  his  suit  in  the  court  'of  the 
county  where  the  principal  office  of  the  company  is  situated, 
it  would  in  many  cases  work  a  practical  denial  of  justice. 
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The  expense  of  prosecuting  their  suits  in  a  distant  forum 
would  preclude  many  poor  men  with  just  claims  from  litigat> 
ing  their  rights,  and  in  cases  where  the  demands  were  small 
would  make  it  folly  for  those  who  are  pecuniarily  able  to  at- 
tempt there  enforcement  in  the  courts.  The  practical  result 
of  the  statute  as  it  exists  is  almost  universally  to  cause  the 
action  to  be  brought  at  some  place  on  or  very  near  the  com 

fiany's  line,  where  it  may  make  its  defense  at  comparatively 
ittle  expense.  Section  21  of  article  1198  of  the  Revised 
Statutes  reads  as  follows :  "  Suits  against  any  private  cor- 
poration, association,  or  joint-stock  company  may  be  com- 
menced in  any  county  in  which  the  cause  of  action  or  a  part 
thereof  arose,  or  in  which  such  corporation,  association,  or 
company  has  an  agency  or  representative,  or  in  which  its 
principal  ofBce  is  situated,  and  suits  against  a  railroad  cor< 
poration  *  *  •  may  also  be  brought  in  any  county  through 
or  into  which  the  railroad  of  such  corporation  extends  or  is 
operated."  It  seems  to  us  that  in  thus  departing  from  the 
general  policy  of  the  statute,  manifested  by  the  requirement 
that  gives  to  a  defendant  the  privilege  of  being  sued  in  the 
county  of  hisresidence,  the  legislature  has  careiuUy  weighed 
the  rights  of  the  railroad  companies  as  well  as  those  of  the 
citizens,  and  have  restricted  the  privilege  of  the  former  no 
further  than  the  demands  of  justice  required.  It  follows  that 
in  our  opinion  the  assumption  that  the  legislation  upon  this 
subject  manifests  an  unfriendly  spirit  towards  corporations 
cannot  be  maintained,  and  that  the  argument  that  section  13 
of  the  act  of  1887  is  to  be  construed  as  if  imbued  with  the 
same  spirit  falls  to  the  ground.  We  repeat,  then,  that  there 
does  not  appear  a  good  reason  why  it  may  have  been  thought 
proper  to  restrict  the  operation  of  section  21  of  article  i  ig8, 
quoted  above,  and  to  confer  upon  corporations  the  privilege 
of  being  sued  for  the  appointment  of  receivers  in  the  coun- 
ties of  their  principal  offices  only.  In  such  actions  the 
reasons  for  extending  the  venue  to  other  counties  no  longer 
'  exist. 

Suits  for  the  appointment  of  receivers  are  from  the  very 
nature  of  the  case  infrequent,  and  the  plaintiffs  are  ordinarily 
abundantly  able  to  prosecute  their  actions  as  well  in  the 
proper  court  of  the  county  of  the  defendant's  principal  office 
as  in  any  other  forum.  TTiere  being  no  reason  for  restricting 
the  privilege  of  the  defendant  in  such  cases,  there  is  good 
reason  why  there  should  be  a  return  to  the  general  policy 
of  the  venue  statutes,  and  to  require,  if  the  defendant  shall 
so  demand,  that  suits  for  the  appointment  of  a  receiver  of  a 
corporation  shall  be  brought  onfy  in  the  county  of  its  princi- 
pal office,  which  by  analogy  of  law,  is  the  county  of  its  resi- 
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dence.  Therefore,  if  we  look  to  the  reason  and  spirit  of  the 
law  under  consideration,  they  would  indicate  rather  that  by 
§  13  the  legislature  intended  to  confer  a  privilege  upon  the 
defendant  than  that  it  intended  absolutely  to  deprive  any 
district  court  of  the  state  of  the  power  and  jurisdiction  to 
appoint  a  receiver  in  the  event  the  defendant  waived  the 
question  of  venue.  Recurring,  then,  to  the  language  of  §  13, 
if  the  act  stood  alone,  if  there  were  no  other  statutes  in  pari 
materia,  if  there  were  no  authoritative  constructions  of  similar 
statutes,  and  if  there  were  no  constitutional  restrictions  in 
the  way,  it  might  be  held  that  the  construction  claimed  by 
appellee  is  correct.  The  language  "  shall  be  brought  *  *  • 
in  the  county  where  the  principal  office  of  said  corporation 
is  located,"  when  literally  construed,  implies  that  it  ^all  not 
be  brought  elsewhere.  But  we  have  had,  and  still  have, 
statutes  fixin.g  the  venue  of  causes,  not  less  mandatory  and 
not  less  plain  in  their  terms,  which  have  been  con- 
strued, not  to  deprive  any  district  court  of  the  jur-  ^,"'^'*" 
isdiction  conferred  by  the  constitution,  but  merely  lUtatsL 
to  confer  a  privilege  upon  the  defendant  to  confer 
the  jurisdiction  to  the  courts  of  the  counties  specihed  in  the 
statute.  The  counsel  for  appellee,  with  all  their  industry  and 
research,  have  cited  us  to  no  case  in  this  court  in  which  a 
contrary  ruling  has  been  made.  In  De  La  Vega  v.  League, 
64  Tex.  214,  it  is  said  :  "Our  statutes  in  force  at  the  time  the 
reconvention  was  filed  provided  that  suits  for  the  recovery 
of  land  should  be  brought  in  the  county  where  the  land,  or  a 
part  thereof,  is  situated.  This  is  one  or  the  exceptions  to  the 
general  rule  requiring  suits  to  be  brought  in  the  county  of 
the  defendant's  residence.  This  requirement  is  not  a  matter 
that  affects  the  jurisdiction  of  the  district  courts  over  the 
subject  matter  of  controversies  about  the  title  or  possession 
of  lands.  Every  district  court  in  the  state  has  cognizance 
of  such  suits.  The  requirement  as  to  the  county  in  which 
the  suit  may  be  brought  is  a  mere  personal  privilege  granted 
to  the  parties,  which  may  be  waived  hke  any  other  privilege 
of  this  character."  The  language  of  the  act  referred  to  in 
the  opinion  is :  "(i  i)  In  cases  wnere  the  recovery  of  land  or 
damages  thereto  is  the  object  of  a  suit,  in  which  cases  suit 
must  De  instituted  where  the  land  or  a  part  thereof  is  situ- 
ated." Pasch.  Dig.  art.  1423.  The  same  ruling  was  made  in 
Ryan  v.  Jackson,  1 1  Tex.  391,  and  was  subsequently  approved 
in  Morris  Ti.  Runnells,  12  Tex.  176.  In  Cavanaugh  v.  Peter- 
son, 47  Tex.  206,  Chief  Justice  Roberts  says  :  "The  statute 
provides  for  a  mortgage  on  land  to  be  foreclosed  in  the 
county  where  the  land  is  situated.  It  does  not  follow  from 
that  that  a  judgment  of  foreclosure  wo.uld  be  void  if  it  was 
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foreclosed  in  another  county,  the  district  court  having  gen- 
eral jurisdiction  of  the  subject  matter.  *  *  *"'  The  prin- 
ciple has  been  recognized  in  the  following  cases:  Hutchins 
V.  Chapman,  37  Tex,  612  ;  Burnley  v.  Cook,  13  Tex.  585  ;  Pool 
V.  Pickett)  8  Tex.  122;  Masterson  v.  CundifF,  58  Tex.  472  ; 
Beazley  v.  Denson, 40  Tex,  416;  Lewis  v.  Davidson,  51  Tex. 
251  ;  Kendall  v.  Hackworth,  66  Tex.  499.  The  doctrine  was- 
again  very  distinctly  recognized  in  State  v.  Snyder,  66  Tex. 
687,  as  applied  to  a  statute  which  specially  provided  that 
suits  to  set  aside  certain  sales  of  school  lands  should  be 
brought  in  the  district  court  ot  Travis  county.  In  the  opin- 
ion in  that  case  the  present  chief  justice  says:  "District 
courts,  under  the  constitution,  having  jurisdiction  over  the 
subject  matter  of  such  an  action,  the  state,  as  might  any 
other  plaintiff,  mi^ht  maintain  such  an  action  in  any  county 
in  the  state  in  so  far  as  jurisdiction  over  the  subject  matter  is 
concerned."  In  cases  of  doubt,  statutes  in  pari  materia  are 
to  be  construed  together.  When  language  in  a  statute  has 
been  construed  by  the  courts,  and  the  same  language  is  used 
in  a  subsequent  statute  relating  to  the  same  subject  matter 
it  is  presumed  to  have  been  adopted  with  the  interpretation 
precisely  placed  upon  it  by  judicial  construction.  In  view 
CoBciaiiouor  °^  '■'^^  previous  decisions  of  our  courts  upon  similar 
e„rt.  statutes  and  these  rules  of  construction,  we  do  not 

hesitate  to  hold  that  §  13  of  the  act  of  April  2,  1887, 
was  intended  to  confer  upon  corporations  the  privilege  of 
having  suits  for  the  appointment  of  receivers  of  their  prop- 
erty instituted  in  the  counties  of  their  principal  offices,  and 
not  deprive  any  district  court  of  the  power  of  making  such 
appointment  in  the  event  the  corporation  failed  to  plead  its- 
privilege.  It  follows  that  we  are  of  opinion  that  the  district 
court  of  Smith  county  had  jurisdiction  to  appoint  the  appel- 
lants receivers  of  the  property  of  the  International  &  Great 
Northern  Railroad  Company  when  it  made  its  decree  to  that 
effect.  This  view  of  the  case  renders  it  unnecessary  to  pass- 
upon  several  questions  presented  in  the  briefs  and  arguments 
•  01  counsel.  Since  we  hold  that  it  was  not  the  intention  of  the 
legislature  to  deprive  the  district  courts  other  than  those  of 
the  counties  in  which  the  corporations  of  the  state  have  their 
principal  offices  of  power  to  appoint  receivers  of  their  prop- 
erty, it  is  not  necessary  to  deciae  whether  the  legislature  has 
the  power  to  take  away  that  jurisdiction  or  not.  Upon  that 
point  we  give  no  opinion.  Nor  do  we  decide  whether  or 
not  §  13,  was  intended  to  apply  to  all  receiverships  of  the 
property  of  corporations,  or  only  to  cases  of  insolvent  cor- 
porations in  which  the  corporation  itself  and  all  its  assets  .■"c 
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taken  into  the  hands  of  the  court  for  the  purpose  of  winding- 
up  its  business. 

There  is,  however,  one  other  question  raised  by  appellee 
which  it  is  necessary  briefly  to  consider.     The  history  of  the 
litigation  is  as  follows:  On  the  4th  of  February, 
18^,  Jay  Gould  brought  an  action  of  debt  against  J^^^^' 
the  International  &  Great  Northern  Railroad  Com-  ** 

pany  in  the  district  court  of  Smith  county,  for  about  the  sunt 
of  $450,000.  On  the  nth  day  of  the  same  month  the  Mis- 
souri, Kansas  &  Texas  Railway  Company,  claiming  to  be  a 
stockholder  of  the  former  company  intervened  in  the  suit,  and 
asked  the  appointment  of  a  receiver.  On  the  same  day  J.  \V. 
Mitchell  and  others,  claiming  to  be  creditors,  also  intervened^ 
and  also  asked  that  a  receiver  be  appointed.  On  the  i6th  re- 
ceivers were  appointed  upon  the  application  of  the  Missouri, 
Kansas  &  Texas  Company,  the  couit  being  in  doubt  as  to  its 
power  to  appoint  upon  the  application  of  the  other  inter- 
veners. They  were,  however,  permitted  to  prosecute  their 
pleas  of  intervention  in  the  suit.  On  March  11,  1889,  Gould 
obtained  a  judgment  which  was  declared  a  lien  upon  the  earn- 
ings of  the  defendant  company.  Thereupon  the  intervening 
corporation  immediatelj  withdrew  its  plea  of  intervention, 
and  Gould  filed  a  motion  that  the  receivers  be  continued, 
which  was  granted.  The  petition  asking  the  appointment  of 
a  receiver  was  filed  in  the  district  court  of  Anderson  county 
on  March  22,  1889.  It  is  now  insisted  that  when  the  Missouri, 
Kansas  &  Texas  Company  withdrew  its  intervention  the  re- 
ceivership was  vacated,  and  that  the  authority  of  the  appel- 
lants therefore,  dates  from  a  period  subsequent  to  the  time  that 
the  proceedings  were  commenced  in  the  Anderson  county" 
district  court.  It  is  argued  that  since  at  the  time  the  proceea- 
ings  were  instituted  under  which  appellants  hold  their  ap- 
pomtment,  the  suit  for  the  appointment  of  a  receiver  had  been 
instituted  in  the  district  court  of  Anderson  county,  the  form- 
er court  had  lost  its  jurisdiction  of  the  subject-matter  of  the 
receivership,  and  that  therefore  appellants'  appointed  is  void. 
We  think,  however,  that  the  jurisdiction  of  the  Smith  county 
court  dates  from  the  first  application,  and  that  appellants'  au- 
thority is  derived  from  the  first  appointment.  The  withdrawal 
of  the  intervening  corporation  from  the  suit  did  not  vacate 
the  receivership  mhough  the  appointment  was  made  upon  its 
application.  Immediately  upon  the  withdrawal  of  the  plea 
of  intervention  the  receiversnip  was  continued  upon  the  ap- 
plication of  the  plaintiff.  Whether  these  proceedings  were 
regular  or  not,  we  need  not  determine ;  whether  they  were 
erroneous  or  not  we  need  not  determine.  They  were  not 
void,  and  therefore  the  possession  of  appellants  of  the  prop- 
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erty  placed  in  their  hands  by  the  order  of  that  court  is  legal, 
ana  they  cannot  be  dispossessed  at  the  suit  of  another  receiver 
appointed  at  a  subsequent  time  by  another  court  of  co-ordinate 
jurisdiction. 

In  determining  the  case  we  have  individually  read  and  con- 
sidered the  numerous  able  arguments  of  counsel,  together  with 
the  well  considered  opinion  of  the  learned  judge  who  tried 
the  case  below,  and  upon  consultation  have  arrived  at  the  con- 
clusion that  the  law  is  with  appellants,  and  that  the  judgment 
should  be  reversed  and  here  rendered  for  them.  It  is  accords 
ingly  so  ordered. 


Easton  et  at. 


Houston  &  Texas  Central  R.  Co.  et  oL 

{U.  S.  Circuit  Court,  E.  D.  Texas,  March  ij,  1889.) 

Rec«iv«r — PrtorFtls*— LoM  of  Qoodi  by  Carrier.  A  claim  for  the  value  of 
goods  lost  by  fire  while  in  the  possession  of  a  railroad  company  as  carrier, 
and  before  the  road  is  placed  In  the  hands  of  a  receiver  in  a  foreclosure 
suit,  is  not  entitled  to  be  allowed  as  prior  in  equity  to  the  ctaim  of  bood- 
tK^ders. 

In  equity.     On  exceptions  to  master's  report 

Greskam  &  Jones  for  intervenor. 

Farrar,  Jonas  &  Kruittschnitt  for  receiver. 

Pardee,  J.— This  intervention,  filed  June  29, 1887,  is  by  tiie 
Pemberton  Company,  a  corporation  created  and  existing  by 
^^  and  under  the  laws  of  Massachusetts,  and  having 

its  domicil  at  the  town  of  Lawrence  in  that  state, 
against  the  Houston  &  Texas  Central  Railway  Company,  as 
a  common  carrier,  for  the  value  of  freight  lost  while  in  transit 
over  its  road.  The  intervenor  seeks  to  have  its  claim  de- 
clared  a  charge  upon  the  net  earnings  of  the  defendant  com- 
pany's road,  and,  if  need  be,  upon  the  corpus  of  its  estate  in 
the  nands  of  the  receivers  appointed  in  the  above  cause,  su- 
perior to  the' equities  of  the  bondholders,  whose  contract  liens 
are  sought  to  be  enforced  in  the  above  suit ;  and  to  that  end 
the  said  receivers  and  the  complainants  and  defendants  to  the 
original  bill  are  made  parties  to  this  proceeding,  is  so  far  as 
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the  assertion  of  the  petitioner's  rights  may  afifect  them  or  the 
interests  they  represent.  Intervener  lays  its  damage  at  $4,000. 
The  facts,  as  alfeged  in  the  petition,  and  as  reported  by  the 
master,  are,  briefly,  as  fallows:  On  the  12th  day  of  Septem- 
ber, 1884,  there  were  shipped,  by  Robertson  &  Co.,  from 
Ennis,  Tex.,  a  station  upon  the  Houston  &  Texas  Central  Rail- 
way, 100  bales  of  cotton,  the  property  of  the  intervenor,  the 
Pemberton  Company,  for  which  the  railway  company  execu- 
ted to  Robertson  &  Co.,  a  bill  of  lading  for  the  delivery  of 
the  cotton  to  their  order  at  Lawrence,  Mass.,  which  bill  of 
lading,  at  the  time  of  the  shipment  of  the  cotton,  was  by  Rob- 
ertson &  Co.,  the  consignees  therein  named,  indorsed  in  blank 
and  delivered  to  intervenors,  the  cotton  being  the  latter's- 
property  and  the  shipment  thereof  for  its  benefit.  On  the  14th 
of  September,  1884,  and  while  the  cotton  was  in  transit  over 
said  railway,  and  in  the  custody  of  the  railway  company,  under 
its  contract  of  carriage,  40  bales  thereof  were  destroyed  by 
fire ;  the  cotton  so  burned  being  of  the  aggregate  weight  of 
20,132  pounds,  and  of  the  value,  at  the  time,  01  11  cents  per 
pound,  or,  in  the  aggregate,  $2,2 14.52,  On  the  23d  of  Febru- 
ary, 1885,  Benjamin  G.  Clarke  and  Charles  Dillingham,  under 
an  order  made  February  20,  1885,  in  equity  cause  No.  185, 
styled  "  Southern  Development  Co.  ei  als.  v.  Houston  &.  T.  C. 
Ry.  Co.,"  went  into  possession  of  the  road  and  other  properties 
of^the  said  railway  company,  and  so  continued  until  such  prop, 
erties  passed  into  the  custody  of  the  present  receiver  in  thi& 
cause  under  an  order  of  court  of  date  May  26,  1886,  where 
they  have  since  continuously  remained. 

The  master  finds  and  reports  that  intervenor's  demand 
against  the  defendant  railway  company  accrued  within  six 
months  prior  to  February  20,  1885  ;  that  the  earn-  _^^,  . 
ings  from  the  property  of  the  defendant  company  ^^^ 
in  the  custody  of  the  court  have  been,  since  Febru- 
ary 23,  1885,  in  excess  of  what  has  been  necessary  to  defray 
all  expenses  incurred  during  such  period  in  the  care,  manage- 
ment, and  operation  thereof,  and  in  excess  of  what  also  have 
been  adjudged  in  said  cause  equitable  charges  upon  such  earn- 
ings, superior  to  the  equities  of  said  complamants,  to  an  extent 
at  least  equal  to  intervenor's  demand  against  defendant  com- 
pany;  but  also  finds  that  there  are  interventions  upon  other 
demands  against  such  company  pending  in  this  court,  which, 
if  held  to  be  entitled  to  eauitable  priority  over  complainants, 
would  be  more  than  sucn  excess  to  a  greater  amount  than 
intervenor's  said  demand.  The  record  in  the  above  cause 
(No.  ig8)  discloses  the  fact  that  since  the  road  and  other  prop- 
erties  of  the  defendant  company  have  been  in  the  custody  and 
under  the  management  and  control  of  the  receivers,  at  least 
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J|6oo,ooo  of  the  net  earnings  during  such  period  have  beea 
expended  by  the  said  receivers  in  the  payment  of  interest 
accrued  on  the  bonds  held  by  the  said  complainants,  in  the 
erection  and  completion  of  costly,  depot  buildings,  in  fencing 
right  of  way,  and  in  otherwise  permanently  improving  and 
bettering  the  said  property.  The  master,  upon  the  foregoing 
facts,  concludes  and  finds  as  a  matter  of  law  that  the  said 
claim  of  the  Pemberton  Company  is  not  an  indebtedness  of 
such  a  character  as  entitles  the  said  intervener  to  payment 
thereof  either  from  the  income  or  the  corpus  of  the  estate  in 
preference  to  the  contract  liens  of  complainants,  and  that  the 
intervenor  is  not  entitled  to  the  relief  sought  by  it  as  against 
the  funds  or  the  properties  of  the  defendant  railway  company 
in  the  custody  of  the  receivers  in  this  cause ;  and  he  recom- 
mends that  it  be  decreed  accordingly,  and  that  the  petition  of 
intervenor  be  dismissed. 

The  questions  arising  upon  the  exceptions  to  the  master's 
report  are  stated  by  counsel  for  intervenor  as  follows : 

"First.  Whether  or  not  a  claim  by  the  consignee,  or  his 
assignee,  against  an  insolvent  railroad  company  as  a  common 
carrier  of  goods,  for  the  value  of  freight  lost  with- 
^"^"  in  six  months  next  before  the  company's  road  and 
npuoa"  '*"  other  propet-ties  passed  into  the  possession  of  a  re- 
ceiver appointed  in  a  suit  for  foreclosure  of  a  mort- 
gage given  to  secure  the  company's  bonded  indebtedness  is 
enforceable  against  the  net  earnings  in  that  officer's  hands,  as 
a  charge  superior  to  the  equity  of  the  bondholders  ;  and  if  yea, 
then,  second,  whether  such  a  claim  is  not  enforceable  against 
'  the  corpus  of  the  estate  in  the  possession  6f  the  receiver,  prior 
to  the  claims  of  the  bondholders,  where  there  are  no  such 
funds,  or  an  insufficiency  thereof,  by  reason  of  the  fact  that 
they  have  been  applied  to  the  payment  of  interest  accrued  oa 
the  mortgage  debt,  or  to  the  lasting  and  valuable  improve- 
ment  or  betterment  of  the  mortgaged  property." 

It  is  not  considered  necessary  to  specifically  answer  either 
one  of  these  questions.  A  debt  of  a  railroad  company  arising 
out  of  the  loss  by  fire  of  goods  while  in  possession 
«p*raUaiex.  ^j  ggj^j  railroad  company  as  a  common  carrier  is 
Prtoritj.  generally,  and  perhaps  properly,  classed  as  an  oper- 
ating expense  ;  but,  when  presented  against  an  in- 
solvent railroad  company  over  four  months  after  the  railroad 
property  is  placed  in  the  hands  of  a  receiver  in  a  foreclosure 
suit,  and  urged  as  a  lien  upon  the  income  of  the  property 
earned  by  the  receiver,  it  is  necessary  to  discriminate  such  a 
debt  from  debts  arising  for  labor,  supplies,  equipment  fur- 
nished for  and  necessary  for  keeping  up  the  railroad  as  "a 
going  concern."    "There  is  authority  for  holding — in  fact  it 
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is  practically  decreed  by  the  supreme  court  of  the  United 
States — that  debts  contracted  by  a  railroad  corporation,  as  a 
part  of  the  necessary  operatingjexpense,  for  labor  and  supplies, 
or  for  necessary  equipment  or  improvement  of  the  mortgaged 
property,  are  privileged  debts  entitled  to  be  paid  out  of  the 
current  income,  if  the  mortgage  trustee  takes  possession,  or 
if  a  receiver  is  appointed  in  a  foreclosure  suit.  Fosdick  v, 
Schall,  99  U.  S.  235  ;  Burnham  v,  Bowen,  in  U.S.  ^^6,  4  Sup. 
Ct.  Rep.  675.  And  if  current  earnings  are  used  for  the  ben- 
efit of  mortgage  creditors  before  current  expenses  are  paid, 
the  mortgage  security  is  chargeable  in  equity  with  the  restor- 
ation of  the  fund,  which  has  thus  been  improperly  applied  to 
their  uses.  General  creditors  of  a  railroad  corporation,  which 
includes  those  claiming  damages  for  negligence  in  operating 
the  railway,  have  never  been  held  as  having  any  privilege  on 
the  income  of  the  property,  *  *  *  but  there  are  many 
cases  to  the  effect  that  no  such  privilege  or  equity  exists. 
Davenport  v.  Receivers,  2  Woods,  519;  Jn  re  Manufacturing 
Co.,  4  Fed.  Rep.  873  ;  Hiles  v.  Receiver,  14  Fed,  Rep.  141 ; 
Hervey  v.  Railway  Co.,  28  Fed.  Rep.  169;  Olyphant  v.  Steel 
Co.,  Id.  729;  Trust  Co,  v.  Railway  Co.,  Id.  871."  See  Trust 
Co.  V.  Railroad  Co.,  30  Fed.  Rep.  895.  In  the  case  of  Daven- 
port V.  Receivers,  cited  above,  Mr.  Justice  WoODS  said: 

"  It  cannot  be  said  that  the  giving  of  a  prior  lien  to  a  trav- 
eler  for  damages  is  an  expense  incident  to  the  execution  of 
the  trust  which  was  created  in  behalf  of  the  mortgagees. 
Such  a  claim  is,  in  fact,  no  'expense'  at  all,  in  the  proper  or 
ordinary  sense  of  the  word.  It  is  a  liability  resulting  second- 
arily from  operating  the  road,  and  that  is  all." 

The  case  of  Trust  Co.  v.  Railway  Co.,  cited  above,  was  a 
case  identical,  except  in  point  of  time,  with  the  one  now  in 
hand.  In  all  the  cases  that  I  have  examined,  where  debts 
arising  before  the  receivership  have  been  allowed  as  prior  in 
equity  to  the  claim  of  the  bondholder  on  the  earnings  during 
the  receivership,  the  underlying  principle  is  that  the  debt, 
when  incurred,  operated  in  a  direct  way  to  the  advantage  of 
the  mortgage  holders ;  and  in  all  the  cases  that  I  have  ex- 
amined debts  arising  for  damages  growing  out  of  the  trans- 
portation of  passengers  and  freight  have  been  classed  as  gen- 
eral debts,  except  in  relation  to  traffic  balances  due  other 
roads  at  the  time  a  receiver  was  appointed,  and  such  traffic 
balances  have  been  put  upon  the  special  footing  that  the  pay- 
ment of  the  same  operated  as  a  specific  advantage  to  the  prop- 
erty. "  Many  circumstances  may  exist  which  may  make  it 
necessary  and  indispensable  to  the  business  of  the  road  and 
the  preservation  of  the  property  for  the  receiver  to  pay  pre- 
existing debts  of  certain  classes  out  of  the  earnings  of  the  re- 
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ceivership,  or  even  the  corpus  of  the  property,  under  the  or- 
der  of  the  court,  with  a  priority  of  lien.  Yet  the  discretion 
to  do  so  should  be  exercised  with  very  great  care.  The  pay- 
ment  of  such  debts  stands  prima  facie  on  a  different  basis  from 
the  payment  of  claims  arising  under  the  receivership  while  it 
may  be  brought  within  the  principle  of  the  latter  by  special 
circumstances.  It  is  easy  to  see  that  the  payment  of  unpaid 
debts  for  operating  expenses  accrued  within  ninety  days,  due 
by  "a  railroad  company  suddenly  deprived  of  the  control  of 
its  property  due  to  operatives  in  its  employ,  whose  cessation 
from  work  simultaneously  is  to  be  depreciated  in  the  interest 
both  of  the  property  and  of  the  public,  and  the  payment  of 
limited  amounts  due  to  other  connecting  lines  of  road  for 
materials  and  repairs,  and  for  unpaid  ticket  and  freight  bal- 
ances, the  outcome  of  indispensable  business  relations,  where 
a  stoppage  of  the  continuance  of  such  business  relations  would 
be  a  probable  result  in  the  case  of  non-payment,  the  genera! 
consequence  involving  largely  also  the  interests  and  accom- 
modation of  travel  and  tranic,  may  well  place  such  payments 
in  the  category  of  payments  to  preserve  the  mortgaged  prop- 
erty, in  a  large  sense,  by  maintaining  the  good  wiU  and  in- 
tegrity of  the  enterprise,  and  entitle  them  to  be  made  a  first 
lien."  Miltenberger  v.  Logansport,  C.  &  S.  W,  R,  Co.,  ro6 
U.  S.  286,  12  Atn.  &  Eng.  R.  Cas,  464.  The  exceptfon  to  the 
master's  report  in  this  case  will  be  overruled,  ana  the  report 
will  be  confirmed ;  the  decree  to  be  entered,  however,  will 
dismiss  the  intervention  without  prejudice  to  any  rights  that 
intervener  may  have  to  proceed  as  a  general  creditor  against 
the  Houston  a.  Texas  Central  Railway  Company, 

RMaiver — Priority  of  Clftlm—ContracttoTaks  up  Freight  &t  C«rbu'n  Point. 
— Defendant  railroad  had  a  sand  switch  at  a  certain  point  on  its  road,  at 
which  it  was  in  the  habit  of  getting  sand  for  the  purpose  of  repairinK  it» 
track,  but  which  it  did  not  use  for  the  purpose  of  receiving  freight.  Near 
that  switch  was  a  saw-mill,  the  owner  of  which  applied  to  have  cars  setout 
at  the  switch  for  the  puqx»e  of  loadinglumber,  and  the  officers  of  the  road 
stated  that  they  would  take  up  lumber  at  that  point  whenever  a  certain 
quantity  was  offered.  About  a  month  later  they  notified  the  owners  of  the 
mill  that  it  was  impracticable  to  take  up  lumber  at  that  point  any  longer, 
and  refused  to  do  so.  The  road  subsecjuently  passed  into  the  hands  of  a 
receiver,  and  the  owners  of  the  mill  claimed  damages  for  the  violation  of 
the  contract.  Held,  that  whether  the  contract  was  one  which  could  be  ter- 
minated at  the  pleasure  of  the  railroad  company  or  not,  the  claim  was  not 
one  of  a  preferential  character  which  would  entitle  the  claimants  to  an  al- 
lowance a^insl  the  property  in  the  hands  of  the  receivers,  or  oat  of  the 
earning  ot  the  road  in  preference  to  the  mortgage  bondholders.  Centnd 
Trust  Co.  V.  Wabash,  St  L.  &  P.  R.  Co..  31  Fed.  Rep.  566. 

ReMlv8ri—C«rtiflcate«—Validtt)F—Pro«««ding;tln  Stats  udFtdvral  Co  urtc 
— S.  brought  suit  in  a  state  court  to  enforce  his  lien  for  the  unpaid  pur- 
chase price  of  three  lots  sold  by  him  to  a  railroad  company,  and  over  wnicb 
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it  constructed  its  road.  He  made  the  Central  Trust  Cornpany,  which  held 
a  mortgage  on  the  entire  road  and  all  its  property,  a  pany  delendant.  The 
suit  resulted  in  an  order  that  the  lots  be  sold  to  satisfy  the  claim,  and  if 
the  proceeds  were  insufficient,  then,  that  the  entire  road  be  sold.  The 
trust  company  did  not  appeal  from  that  decree,  but  afterwards  brought  suit 
in  the  United  States  court  to  foreclose  its  mortgages.  A  receiver  was  ap- 
pointed and  an  order  made  reciting  the  proceedmgs  in  the  state  court,  and 
directing  the  receiver  to  issue  to  S.  a  preferred  certificate  for  the  amount 
of  his  judgment  and  interest.  This  was  done  and  S.  entered  satisfaction 
of  his  judgment  in  the  state  court.  The  road  was  afterwards  sold,  and  the 
court  directed  payment  out  of  the  proceeds  of  the  full  amount  of  S.'s  certifi- 
cate. /^i?/rf,thattheirust  company  could  not  complain,  and  that  it  was  im- 
material whether  the  certificates  were  properly  issued  for  tlie  reason;  (i)It 
is  apparent  that  the  order  of  the  state  court  under  which  they  were  issued 
was  the  result  of  an  agreement  between  the  parties,  and  (2)  if  they  should 
be  held  to  be  invalid,  the  appellee  could  not  be  restored  to  the  nghts  un- 
der a  decree  of  the  state  court  which  he  had  surrendered.  Central  Trust 
Co.  V.  Seasongood,  130  U.  S.  482.' 

Liability  of  Receiver  upon  Sleeping  Car  Leasa—Covsnantt  of  insolvent  Road. 
— Where  receivers  of  a  railroad  company,  under  an  order  of  court  author- 
izing them  to  take  charge  of  all  the  company's  property  of  every  descrip- 
tion, including  leases,  cany  on  the  road,  and  have  the  use  and  benefit  of 
certain  sleeping-cars,  with  knowledge  of  the  terms  of  a  lease  under  which 
the  cars  were  held  and  used  by  the  company,  they  become  the  assignees  of 
the  company,  and  are  bound  to  perform  its  covenants  as  to  the  care  and 
return  of  the  leased  cars,    Easton  v.  Houston  AT.  C.R.  Co.,  38  Fed.  Rep.784.' 

Reoelven^Rentai  of  Leased  Llne^Ordera  of  Court. — ^The  property  of  the 
defendant  railway  company,  which  was  insolvent,  was  made  up  of  the  con- 
solidation of  a  number  of  lines,  some  of  which  were  taken  by  lease.  Re- 
ceivers were  appointed  to  manage  the  entire  system,  and  it  was  provided  that 
any  lessor  might  at  any  time  assert  his  right  to  possession  of  Imes  leased  by 
him  for  unpaid  rent.  On  the  petition  of  the  receivers,  showing  that  one 
branch  of  tne  system  leased  to  the  defendants  by  the  intervenor,  was  earn- 
ing more  tlian  operating  expenses,  an  order  was  made  directing  that  after 
meeting  obligations  which  had  been  directed  to  be  discharged  by  former 
orders  the  rental  on  such  branch  should  be  paid  to  the  intervenor,  until 
otherwise  directed,  out  of  the  rents  and  profits,  //e/d,  that  as  the  obliga- 
tions directed  to  be  paid  by  former  orders  Amounted  to  a  large  sum,  and 
were  never  paid,  the  intervenor  had  no  right  to  rely  upon  said  order,  and 
was  not  entitled  to  rent  under  it.  Centr^  Trust  Co.  v.  Wabash,  St,  L,  & 
P.  R.  Co.,  38  Fed.  Rep.  63. 

Recelvor^Creatlon  of  Lien  by  PurchMo  of  Rolling  Stock— Authority  of 
Court. — A  court  of  equity  having  possession  in  a  foreclosure  action,  through 
Its  receiver,  of  the  property  of  a  railroad  company,  has  jurisdiction  to  au- 
thorize the  creation  of  a  debt  for  the  purchase  of"^  rolling  stock  and  other 
purposes,  when  in  its  discretion  it  is  necessary  so  to  do,  and  to  cbai^ge  the 
debts  so  created  as  a  first  lien  on  the  mortgaged  property.  Vilas  «*.  Page. 
106  N.  Y.  430. 

39  A.  &  E.  R.  Cas.— 38. 
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{Wiscotain  Supreme  Court,  October  15, 1889.) 

Clewing— Horaa  Frightsned  by  NoIh  from  Engine. — The  authoritr  to  o^ 
erate  a  railway  includes  the  right  to  make  the  noises  incident  to  tne  man- 
agement of  its  engines  aod  rattling  of  its  cars:  and  a  railway  company 
while  exercising  this  right  in  a.  reasonable  and  lawful  manner  and  not  mak- 
ing any  undue  and  unnecessary  noises,  is  not  liable  for  an  injury  caused  by 
horses  taking  fright  at  noises  proceeding  from  an  engine  near  a  cross- 
ing. In  the  present  case  the  court  should  have  instmcted  the  jury  that 
there  was  no  evidence  of  n^hgence  in  the  management  of  defendant's  lo- 
f:omotive. 

Errok  to  Winnebago  County  Circuit  Court. 

Defendants  bring  error  to  review  a  verdict  and  iudgnient 
for  plaintiff  in  an  action  by  Albert  Kalbus  against  E.  H.  Ab- 
bot and  John  H.  Stewart,  trustees  of  the  Wisconsin  Central 
Railroad  Company. 

Chas,  W.  Felker  \D.  S.  Wegg  and  Howard  Morris,  of  counsel,) 
for  plaintiffs  in  error. 

Gabriel  Bouck  for  defendant  in  error. 

Cole,  C.  J. — We  are  of  the  opinion  that  this  cause  was  not 
fairly  submitted  on  the  questions  involved,  and  that  there 
should  be  a  new  trial.  The  action  is  brought  to  re- 
cm>«ui*4.  cover  damages  for  an  injury  sustained  by  the  plaints 
iff  below  through  the  alleged  negbgence  of  the  servants  of  the 
railroad  company  in  operating  the  road.  The  plaintiff  was 
driving  a  team  on  Jackson  street,  in  the  city  of  Oshkosh,  from 
the  north  towards  the  railroad  crossing.  The  track  of  the 
railway  crosses  Jackson  street  nearly  at  a  right  angle.  The 
plaintiff  drove  down  near  the  crossing  while  the  servants  of 
the  railroad  were  doing  switching  at  or  near  the  crossing. 
He  stopped  his  team,  and  waited  until  the  flagman  at  that 
point  gave  him  the  signal  to  cross  the  track.  As  he  drove  the 
team  onto  the  track  the  horses  became  frightened  at  the  locomo- 
tive which  was  moving  west  near  the  highway,  and  ran  away. 
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and  the  plaintiS  was  thrown  from  the  wagon  and  injured. 
Of  course  it  was  essential  to  a  recovery  to  show 
that  the  servants  of  the  railway  were  guilty  of  ac-  iJ^^"*  ■** 
tionable  negligence  in  operating  the  locomotive  at 
the  time  and  place,  which  negligence  caused  the  injury,  and 
that  the  plaintiff  himself  was  exercising  due  care  in  driving 
the  team  as  he  did.  The  act  of  negligence  on  the  part  of  the 
company  which  was  alleged  and  attempted  to  be  established 
was  that  its  servants  wantonly,  recklessly,  and  negligent- 
ly run  and  operated  the  locomotive  and  cars  with  undue 
speed,  making  a  great  and  unnecessary  noise  and  commotion 
and  wantonly,  and  with  unnecessary  violence,  exhausted  and 
blew  off  steam,  and  violently  rung  the  bell,  etc.,  which  fright- 
ened the  horses,  and  caused  them  to  run  away. 

These  are  the  facts  upon  which  the  negligence  of  the  com- 
pany is  predicated.  Now,  after  a  careful  examination  ol  the 
evidence,  we  think  it  fails  to  show  any  negligence 
on  the  part  of  the  company's  servants  in  operating  stskt  u«  «>■ 
the  locomotive,  and  in  doing  the  work  in  which  tiworeoBp^ 
they  were  engaged.  It  is  true  that  this  and  other  '^"j^*" 
■courts  have  often  said  that  whether  there  was  neg-  ""*"  °"" 
Hgence  in  a  particular  case  was  one  for  the  jury  to  determine 
upon  all  the  facts  shown ;  and  there  was  certainly  evidence 

fiven  on  the  part  of  the  plaintiff  that  the  engine  which  was 
oing  its  switching  had  "a  pretty  big  head  of  steam  on,  and 
was  exhausting  outside ;"  that "  it  nad  its  cylinder  cocks  open, 
and  made  a  great  deal  of  noise  in  blowing  off  steam."  But 
it  is  a  matter  of  common  knowledge  that  cars  cannot  be  moved, 
nor  switching  done,  by  a  locomotive,  without  making  a  noise, 
-either  by  exhausting  steam  or  otherwise.  The  question  in 
the  case,  however,  was,  did  the  servants  of  the  company  op. 
■erate  the  engine  with  due  and  proper  care,  or  did  they  run  it 
carelessly  and  improperly,  and  blow  off  or  exhaust  steam, 
making  unnecessary  and  unusual  noises,  which  were  calcula- 
ted to  frighten  horses  traveling  on  the  highway  in  the  vicin- 
ity? The  court  was  asked,  on  behalf  of  the  defendant,  to  in- 
struct that  the  company  had  the  right  to  place  the  switch 
where  the  evidence  snowed  it  was  placed,  and  to  use  its  track 
across  Jackson  street  in  a  reasonable  and  proper  manner  ;  that 
the  authority  to  operate  a  railroad  includes  the  right  to  make 
the  noises  incident  to  the  movement  and  workings  of  its  en- 
gines, as  in  the  escape  of  steam,  and  the  noise  and  rattling  of 
■cars;  that  it  was  not  liable,  white  exercising  its  right  m  a 
lawful  and  reasonable  manner,  for  injuries  occasioned  by 
horses,  when  being  driven  upon  the  highway,  taking  fright 
at  such  noises  ;  that  there  was  no  evidence  in  the  case  tending 
to  show  that  the  operation  of  the  engine  and  cars,  immediate. 
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ly  preceding  the  accident  whereby  the  plaintiff  was  injured, 
was  attended  with  any  unusual  noises,  or  any  unusual  escape 
of  steam,  and,  so  far  as  these  matters  were  concerned,  the  de- 
fendants were  not  guilty  of  failing  to  use  ordinary  care.  This 
instruction  was  applicable  to  the  testimony,  and  was  strictly 
in  accord  with  it,  and  should  have  been  given.  It  is  true  the 
court,  in  its  general  charge,  did  instruct  that  in  operating  its 
railroad  and  in  doine  the  switching  at  the  crossing  on  ^ck- 
son  street  the  defendant  had  the  right  to  make  the  noises  nec- 
essary and  reasonably  incident  to  tne  movement  and  working 
of  its  engines,  as  in  the  escape  of  steam,  and  the  rattling  of 
cars ;  and  if  in  this  case  the  defendant  used  its  engines  and 
cars  in  doing  the  switching  in  the  usual  and  ordinary  manner, 
and  made  no  unnecessary,  unusual,  or  unreasonable  noise, 
then,  even  if  the  horses  the  plaintiff  was  driving  became  fright- 
ened by  such  noise,  so  made  in  doing  the  switcning,  the  plaint- 
iff could  not  recover.  It  will  be  seen  that  in  this  charge  the 
court  does  not  tell  the  jury  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendant  in  the  management 
of  the  locomotive  when  the  horses  took  fright  at  it,  as  we 
really  think  there  was  not.  The  jury  would  not  have  been 
warranted  in  finding  upon  the  testimony  that  the  locomoti%'e 
was  not  operated  in  a  prudent  manner  while  doing  the  switch- 
ing, or  made  any  unusual  or  extraordinary  noises. 

The  court  was  further  asked  to  instruct  that  if  the  jury  be- 
lieved and  found  from  the  testimony  that  the  plaintiff  drove 

a  team  of  horses  that  he  knew  became  easily  fright- 
bmumu.       cncd  at  a  locomotive,  wl  ile  such  locomotive  was 

used  in  switching  cars,  it  was  negligence  on  his  part 
to  drive  such  a  team  of  horses  in  close  proximity  to  the 
defendant's  road,  and  if  the  horses  became  frightened  by 
such  locomotive,  and  ran  away,  and  the  plaintiff  was  injured 
thereby,  there  could  be  no  recovery.  It  was  shown  by 
the  plaintiff's  testimony  that  the  horses,  about  three  weeks 

Etrevious  to  this  accident,  at  the  same  place,  took  fright  at  a 
ocomotive  and  ran  some  distance  before  he  stopped  them. 
Further  than  this  it  was  not  shgwn  that  tne  horses  were  vi- 
cious, and  had  the  habit  of  taking  fright  at  a  locomotive  mov- 
ing, and  running,  away.  It  might  be  going  too  far  to  hold,  on 
the  facts  appearing  on  the  record,  that,  as  a  matter  of  law, 
the  plaintiff  was  guilty  of  contributory  negligence  in  driving 
his  team  upon  the  railroad  crossing,  though  his  recent  expe- 
rience must  have  taught  him  they  were  likely  to  be  frightened 
at  a  locomotive  which  was  switching  cars.  A  prudent  man 
would  doubtless  use  greater  care,  and  be  more  watchful,  in 
driving  such  a  team  m  close  proximity  to  a  railroad,  and  in 
exposing  himself  to  such  danger.     In  Pennsylvania  the  court 
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has  held  that  "when  a  man  drives  an  unbroken  or  vicious 
horse,  or  one  that  is  easily  frightened  by  a  locomotive,  along 
a  public  road  running  side  by  side  with  a  railroad,  and  liable 
to  be  met  or  overtaken  by  a  train,  he  does  so  at  his  own  risk. 
It  is  an  act,"  say  the  court,  "amounting  to  recklessness." 
Phila.  W.  &  B.  R.  Co.  v.  Stinger,  ;8  Pa.  St.  219.228.  It  is  not 
necessary  to  go  that  length  in  this  case,  and  we  do  not. 

We  think  there  must  Be  a  new  trial  for  the  failure  to  give 
the  instructions  which  were  first  noticed,  and  we  do  not  de- 
cide that  it  was  error  to  refuse  the  last  instruction. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new 
trial  ordered. 

Frightsning  Hortai  NsAr  Crouing — N«gl^int  Blowing  of  YTh title— Proxi- 
mate CauiSi — In  Duean  v.  St.  Paul  &  D.  R.  Co.,  deciacd  by  the  supreme 
court  of  Minnesota  May  31.  1S89.  the  complaint,  in  substaiice,  alleged  that 
-defendant,  white  using  and  operating  one  of  its  locomotives  at  a  certain 

Cint  where  defendant's  tracks  cross  a  certain  avenue  in  the  city  of  Ehi- 
h,  did,  in  violation  of  city  ordinance  No.  28,  entitled  "Railroad,"  unlaw- 
fully and  negligently  blow  the  steam-whistle  of  said  locomotive  near  said 
crossing,  and  within  the  limits  prescribed  by  said  ordinance,  and  the  same 
was  not  so  blown  as  an  alarm  of  fire,  or  any  person  or  object  on  de- 
fendant's track;  and  that  defendant  did  then  ana  there  carelessly,  negli- 
gently, wantonly,  and  recklessly  cause  the  whistle  to  be  furiously  blown 
off,  with  a  frightful  noise,  near  a  certain  team  of  horses  attached  to  a  wag- 
on, and  did  violently  frighten  said  team  of  horses,  and  cause  them  to  be- 
come unmanageable,  and  to  run  away;  and  that  the  careless,  negligent, 
and  unlawful  blowing  of  said  whistle  was  the  sole  cause  of  said  team  run- 
ning away ;  and  that  by  reason  thereof,  and  without  negligence  on  the  part 
of  said  driver,  said  team  ran  away,  and  ran  down  a  certain  avenue,  and 
ran  against  plaintiff,  without  negligence  on  her  part,  and  struck  her  with 
great  violence  on  the  head  and  shoulder,  and  threw  her  to  the  ground  in 
an  insensible  condition  ;  and  that  she  was  badly  bruised  and  wounded,  etc. 
//eld,  that  the  complaint  was  sufficient  to  show  on  its  face  that  the  alleged 
wrongful  act  of  the  defendant  was  the  proximate  cause  of  the  Injury  com- 
plained of. 

Same— Delay  of  Train  or  Eieap*  of  Steam  as  Pronlmate  CauM. — In  An- 
drews V.  Mason  City  &  F.  D.  R,  Co.,  decided  by  the  supreme  court  of 
Iowa,  May  24,  1889,  which  was  an  action  for  personal  injurv  caused  by  a 
team  becoming  frightened  while  crossing  a  railroad  track,  the  defendant 
urged  that  the  entire  evidence  tended  to  show  that  the  proiimate  cause 
of  the  injury  was  the  discharge  of  steam  while  the  team  was  passing, 
and  that  any  other  evidence  ofnegligence  was  immaterial,  and  hence  that 
it  was  error  to  frame  instructions  for  the  jury  based  upon  such  testimony. 
The  instructions  referred  to  treated  of  the  negligence  on  the  part  of  the 
company  in  leaving  its  engine  on  the  street  for  an  unreasonable  length  of 
lime,  it  being  the  defendant's  theory  that  if  the  injury  was  caused  by  the  ' 
discharge  of  steam  it  could  not  make  any  difference  how  long  the  engine 
had  been  there,  or  to  use  the  language  of  the  ailment,  "Suppose  it  was 
n^ligence,  the  fact  of  itsstoppingat  the  place  of  the  accident  and  remain- 
ing an  unreasonable  time  was  in  no  manner  connected  with  the  in- 
jury directly."  The  court  Ae/d,  however,  that  the  negligence  in  delaying 
the  engine  in  the  street  for  an  unreasonable  length  of  time  was  the  prox- 
imate cause  of  the  injury,  and  it  was  not  error  to  give  the  instructions. 
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8«m«—  Centrlbutonr  N«f;l!g;enoe  of  Driver — Evidonea  u  to  Height  of 
Tntok. — In  an  action  for  an  injury  caused  by  a  team  of  horses  becomine 
frightened  by  the  noise  of  steam  escaping  from  an  engine  at  a  railroad 
crossing,  there  was  testimony  on  the  trial  directed  to  the  question  whether 
it  would  not  have  been  safer  for  the  plaintiff  to  have  crossed  over  to  the 
other  side  of  the  track,  as  bearing  upon  the  gueation  of  plaintiff's  contribu- 
tory n^ligence.  //^lif,  that  considering  this  testimony,  it  was  proper  K> 
eonsider^l  the  surroundings  in  passing  upon  the  question  of  contributory 
.  negligence,  and  that  the  court  did  not  err  in  admitting  testimony  as  to  the 
'  height  of  the  ground  in  the  vicinity,  Andrews  v.  Mason  City  &  F.  D. 
R.  Co.,  Iowa  Supreme  Court,  May  34,  1889. 

Sams — Instructlontas  to  Contributory  Negligence  In  Attempting  to  Pas* 
Engine  with  Team  of  HorMt.— In  an  action  lor  personal  injuries  happening 
to  the  driver  of  a  team  of  horses  which  became  frightened  by  the  noise  (3 
steam  escaping  from  a  locomotive  standing  near  a  crossing,  the  court  in- 
structed the  jury  that  "it  was  theduty  of  pTaintilT  in  approaching  an  engine 
to  have  exercised  that  d^jee  of  care  and  prudence  tor  his  safety  which 
an  ordinarily  prudent  man  would  have  exercised,"  and,  that  if  the  jury  be* 
lieve  that  the  exercise  of  such  care  would  have  avoided  the  injury  th^ 
should  find  for  the  defendant.  Heldi'xhax.  considering  this  instruction.it 
was  not  error  to  refuse  to  charge  that  "the  fact  that  the  defendant  negli- 
gently allowed  its  engine  to  stand  upon  the  street  would  not  authorize  the 
plaintiff  to  make  the  attempt  to  pass  if  he  knew  or  had  good  reason  to  be- 
lieve that  such  attempt  would  be  accompanied  with  peril.  Andrews  v. 
Mason  City  &  F.  D,  R.  Co..  Supreme  Court  of  Iowa,  May  24,  1889. 

Horses  Frightened  at  Hand-Car  and  Tiei  Near  Croulng— Qron  Negllgeno* 
of  Sorvantf.— An  action  for  the  death  of  aperson  caused  by  his  being  thrown 
from  his  wagon  owing  to  his  horses  taking  fright  at  a  hand-car  and  a  pile 


I  at  the  other  side  of  railroad  crossing,  was  brought  under  Rev. 
3iai.  Tex.,  art.  3899,  providing  for  an  action  "when  the  death  of  any  person 
is  caused  by  the  Diligence  or  carelessness  of  the  proprietor,  etc.,  of  any 
railroad  •  •  •  or  by  the  unfitness  or  gross  negligence  or  careless- 
ness of  their  servants. '  The  petition  alleged  that  the  accident  was 
caused  by  the  gross  negligence  of  the  servants,  and  the  evidence  showed 
that  the  ties  and  hand-car  were  placed  there  byafencinggang.  //!;/</,  that 
the  refusal  of  the  court  to  chat^  that  though  the  act  oT  leaving  the  car 
there  was  ordinary  negligence,  yet,  if  placed  there  by  the  fencing  gang  or 
their  foreman,  defendants  are  not  liable,  and  that  they  are  only  liable  for 
willful  orgrossly  negligent  acts  of  employes,  wasreversible  error.  Missouri 
Pac  R.  Co.  V.  Hill,  Texas  Supreme  Court.  Oct.  16. 1888. 

Same— HorMS  Prevloualy  Frightened  at  Same  Objects.— The  fact  that 
horses  had  often  been  frightened  at  the  same  objects,  and  that  the  railroad 
company  had  allowed  them  to  remain  there  long  afterwards   does  not 

Snve  gross  negligence/^  se,  and  is  a  fact  to  be  decided  by  the  jury, 
lissouij  Pac  R.  Co.  v.  Hill,  Texas  Supreme  Court.  Oct.  16, 1S88. 
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Delaware,  Lackawanna  &  Western  R.  Co. 

(A^MC  KwA  Court  of  A^tds,  yune  4,  1889.) 

DtfaetWs  Cronlng  Causing  Ptrsonal  Injury— Ownerahip  of  Crouing—Pleatf- 
litgt. — A  child  was  injured  at  a  crossing,  owing  as  alleeed,  to  the  defective 
construaion  thereof.  In  the  complaint  it  was  alleeed  that  the  injury  oc- 
curred at  a  crossing  "belonging  to  such  railroad.'  The  complaint  also 
charged  defective  construction  by  defendant.  It  appeared  however,  that 
the  railroad  was  constructed  beforethe  crossing  was  opened,  //ir/t/,  that 
the  complaint  fairly  averred  an  ownership  of  the  crossing  by  the  railroad 
company,  and  as  the  answer  did  not  deny  ownership,  no  issue  was  raised 
as  to  such  ownership. 

Stuna — Child's  Foot  Caught  Betwoen  Rail  and  Plank — Quection  for  Jury. — 
It  is  a  question  for  the  jury  whether  a  railroad  company  is  guiltv  of  n^Ii- 
eence  in  laying  a  plantc  upon  a  highway  crossing  about  two  and  a  half  inches 
from  the  rail,  with  a  straight  edge,  it  appeanng,  that  the  safer  method  it 
to  round  oS  the  edge  of  the  plank,  allowing  it  to  touch  tl^e  rail  at  the  bot- 
tom. 

8am« — EnginMr't  Naeligenes  in  Running  ovar  Cliild. — Plaintifl  testified 
that  she  saw  the  train  at  a  station  about  half  a  mile  from  the  crossing,  and 
went  upon  the  track  to  take  some  smaller  children  therefrom,  in  order  to 
save  them  from  danger.  After  she  caught  her  foot,  she  waved  her  hands 
as  a  signal  to  the  approaching  train,  but  no  attempt  was  made  to  stop  it 
until  it  was  about  zto  feet  distant.  The  engineer  did  not  succeed  in  stop- 
iii%  the  train  until  the  engine  had  passed  over  her  foot,  although  he  saw 
ler  at  least  854  feet  distant  from  the  place  of  the  accident.  Another  wit- 
ness testified  that  the  plaintiff  did  not  leave  the  track  after  she  stepped 
upon  it.  Defendant's  witnesses,  however,  testified  that  plaintiS  was  plac- 
ing on  the  track  and  after  being  driven  oS  by  a  warning  signal,  came  on  it 
again  immediately  in  front  of  the  eiu;ine,  which  was  stopped  as  quickly  as 
possible.  Held,  that  the  question  oEthe  engineer's  negligence  was  for  the 
jury. 

Sama — Prasumption  that  Parson  on  Track  will  Step  Off— Instruction. — 
The  court  charged  that  the  engineer  might  prudently  assume  that  persons 
on  the  track  will  step  o&  as  tne  train  approaches,  except  when  tney  are 
"persons  apparently  mcapable  of  taking  care  of  themselves,  such  as  young 
children,  and  persons  lying  helpless  on  the  track."  Held,  that  the  instruc- 
tion was  not  objectionable,  as  the  plaintiff  was  sui  juris,  and  capable  of 
avoiding  danger,  although  she  was  a  child  towards  whom  more  watchful 
care  was  due,  and  in  a  helpless  position  of  which  her  conduct  gave  wam- 

Same— Instniotion. — The  court  instructed  the  jury  that  "if  as  soon 
as  the  engineer  saw  plaintiff  fall  upon  the  track  or  discovered  that  for 
some  reason  she  could  not  or  might  not  get  out  of  the  way  in  time,  he 
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made  diligent  use  of  all  the  means  at  his  command  in  order  to  scop  the 
train,  and  avoid  injuring  plaintiff,  he  did  all  he  was  required  to  do  and  was 
([uilty  of  no  negligence. '  Held,  that  in  view  of  this  char^,  and  of  plaint- 
ifi's  condition,  it  was  not  error  to  refuse  Co  charge  that  the  engineer  had  a 
right  to  assume  that  the  plaintiff  would  step  aside. 

Same — Plaintiff  not  a  Treipauer.— The  plaintifl  having  gone  upon  the 
track  in  order  to  save  younger  children  from  danger,  was  not  a  trespasser. 

Appeal  from  the  General  Term  of  the  Supreme  Court, 
Second  Department 

Walter  C..  Spooner  as  guardian  ad  litem  for  Ethel  A.  Spoon- 

er,  brought  this  action  against  the  Delaware,  Lackawanna  &. 

Western    Railroad    Company.     Defendant  appeals   from  a 

,  judgment  for  plaintiff  which  was  affirmed  by  the  General 

Term  of  the  Supreme  Court. 

Hamilton  Odell  for  appellant. 

A.  W.  Tetmey  for  respondent 

Finch,  J. — This  action  was  for  negligence,  and  resulted  in 
a  verdict  against  defendant  of  $20,000.  The  general  term, 
which  had  authority  to  consider  and  question  its  amount,  has 
affirmed  it,  and  our  duty  is  confined  to  the  inquiry  whether 
any  errors  of  law  require  its  reversal. 

I.  At  the  close  of  plaintiff's  case  the  defendant  moved  to  dis> 
miss  the  complaint  upon  the  ground  that  the  action  was  not 
brought  in  the  name  of  the  real  party  in  interest 
**^M'  The  motion  wasdenied,  and  there  was  an  exception. 
No  objection  had  been  taken  by  demurrer  or  answer. 
If  it  was  apparent  upon  the  face  of  the  complaint,  it  could  have 
been  reached  by  demurrer,  for  there  would  have  been  a  de- 
fect of  parties.  Otherwise  it  is  new  matter  to  be  pleaded  in 
the  answer,  and,  if  not,  no  such  issue  is  raised,  and  no  such 
question  can  be  tried.    Smith  v.  Hall,  67  N,  Y.  50.     The  ob- 

t'ection  was  one  which,  if  taken  in  proper  season,  could  have 
teen  obviated  by  a  very  simple  and  purely  formal  amend- 
ment, and,  when  not  taken  by  either  demurrer  or  answer, 
must  be  deemed  to  have  been  waived,  and  may  be  disre- 
garded.  The  difficulty  was  one  rather  of  form  than  substance, 
and  had  its  basis  in  the  title  of  the  action  alone,  which  was 
"  Walter  C.  Spooner,  as  guardian  ad  litem  o{  Ethel  A.  Spooner, 
an  infant  under  the  age  of  fourteen  years."  .The  complaint, 
however,  stated  a  cause  of  action  in  favor  of  the  infant,  aver- 
ring a  wrong  done  to  her  and  damages  suffered  by  her,  and 
so  indicating  that  she  was  the  real  plaintiS  appearing  by  her 
guardian  aa  litem.  The  defendant  was  not  misled.  The  an- 
swer correctly  interpreted  the  meaning  of  the  complaint  in 
spite  of  the  informality  of  its  title,  for  the  defense  was  vested 
upon  a  denial  of  the  negligence  alleged,  and  an  assertion  ol 
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•contributory  negligence  on  the  part  of  the  infant.  The  for- 
mal defect  in  the  title  was  therefore  properly  disregarded 
when  raised  at  the  close  of  the  plaintiff's  case,  and  the  trial 
court  was  justified  in  construing  the  complaintas  setting  out 
a  cause  of  action  in  the  name  and  behalf  of  the  infant  appear- 
ing  by  her  guardian. 

2.  One  ground  of  negligence  asserted  was  the  defective 
construction  of  the  crossing  at  which  the  plaintiff  was  injured. 
It  appeared  during  the  progress  of  the  trial  that 

the  railroad  was  constructed  and  operated  before  »»f»««»» 
the  highway  was  laid  out,  and  that  the  latter  crossed  olJt'*^^ 
the  radroad,  and  therefore  it  is  claimed,  in  the  ab- 
sence of  any  statutory  provision  of  the  state  of  New  Jersey, 
within  whose  territory  the  accident  occurred,  it  must  be  pre- 
sumed that  the  duty  of  making  and  maintaining  the  crossing 
was  upon  the  highway  authorities,  and  not  upon  the  railroad. 
The  complaint,  no wever,  fairly  averred  an  ownership  of  the 
crossing  by  the  railroad  company.  It  alleged  that  the  plaint- 
iff "had  her  foot  inextricably  caught  ana  fastened  between 
the  rail  and  the  planks  at  the  crossmg  belonging  to  such  rail- 
road," and  charged  that  ihe  defendant  negligently  permitted 
an  arrangement  of  the  planks  to  be  and  remain  defective. 
The  answer  denied  that  defective  arrangement,  but  did  not 
deny  the  ownership  of  the  plank  crossing,  and  raised  no  is- 
sue over  that  ownership  and  the  duty  flowing  from  it;  and 
this  construction  of  thepleadii^s  becomes  entirely  just  when 
we  observe  that  the  plaintiff  oliered  proof  of  a  reconstruction 
of  the  crossing  after  the  accident  by  the  railroad  company 
was  excluded,  upon  the  defendant's  ooiection.  While  it  was 
inadmissible  upon  the  question  of  negligence,  it  would  have 
shown  that  the  railroad  company  exercised  the  dominion  of 
an  owner  over  the  plank  crossing,  and  its  rejection  was  jus- 
tifiable  only  upon  the  ground  that  no  such  issue  was  raised 
by  the  pleadings. 

3.  whether  the  crossing  was  defectively  built  and  main- 
tained was  properly  submitted  to  the  consideration  of  the 
jury.     The  plank  at  the  point  of  the  accident  was 

new,  and  laid  parallel  with  the  rail  on  its  inside,  ■<w"e»"t"«- 
and  two  and  a  naif  inches  therefrom.  It  was  laid  !',^Ii"(J, 
with  a  straight  edge,  and  the  opening  thus  made  jbit. 
for  the  flanges  of  passing  wheels  was  the  one  in 
which  the  child's  foot  was  caught.  The  other  planks  at  the 
same  crossing  had  the  edge  of  the  plank  parallel  to  the  rail 
beveled  off  or  rounded,  so  that  at  the  bottom  it  touched  the 
rail,  and  the  flanges  had  room  to  pass,  while  no  opening  such 
as  to  catch  or  fasten  an  incautious  foot  was  left.  There  is 
-evidence  that  a  similar  mode  of  construction  existed  at  many 
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Other  crossings  of  the  company,  and  was  uniformly  used  upon 
some  other  railroads,  although  many  retained  the  straight 
edges.  The  beveled  edge  seems  to  be  an  obviously  prudent 
mode  of  construction  known  to  the  company,  and  adopted 
by  it  at  this  very  crossing.  It  prevents  any  such  possible 
trap  for  a  child's  or  a  woman's  foot  as  is  created^  by  the 
straight  edge,  and,  while  such  an  accident  had  never  before 
occurred  in  the  history  of  the  company,  its  possibility  was 
quite  obvious  to  any  ordinary  observation.  Many  accidents 
have  occurred  from  feet  becoming  caught  in  a  frog,  and  such 
incidents  should  naturally  have  drawn  attention  to  the  simi- 
lar danger  where  unrounded  plank  were  laid  at  crossings. 
It  was  not  error,  therefore,  to  submit  the  question  of  defec- 
tive construction  to  the  jury. 

4.  There  was  also  a  basis  in  the  proof  for  alleging  the  neg- 
ligence of  the  engineer,  and  the  propriety  of  the  child's  pres- 
ence upon  the  track.  How  she  came  there,  and 
PuiaUPi  what  she  was  doing,  depends  wholly  upon  a  dis- 
JwrtHift?  puted  question  of  fact.  The  defendant's  witnesses 
jarj.  insisted  that  she  was  playing  upon  the  track  at  the 

Greenwood  Avenue  crossing,  and  that,  after  one 
warning  whistle  had  driven  her  oS,  she  came  back  in  front  of 
the  approaching  engine,  which  was  stopped  with  all  possible 
promptness  andeffort.  If  that  was  true,  she  was  a  trespasser, 
and  grossly  negligent.  But  she  tells  a  very  different  story. 
She  came  to  the  track  to  see  the  train  go  by. '  It  was  then  at 
Roseville,  a  station  about  half  a  mile  away,  in  a  straight  line,, 
and  plain  to  her  obsefvation  as  she  approached  the  track- 
She  found  some  children  smaller  than  nerself  playing  about 
the  rails,  and  in  danger  from  the  train  soon  to  arrive.  She  told 
them  to  get  off  of  tTie  track,  and,  they  not  heeding  her  warn- 
ing, she  stepped  upon  it  to  make  them  get  out  of  the  way,  and 
in  the  process  her  foot  was  caught  between  the  plank  and  the 
rail.  She  waved  her  hands  wildly  as  a  signal  to  the  engineer, 
who  reversed  his  engine  and  applied  the  brakes  when  about 
360  feet  from  the  crossing,  ana  stopped  his  train  just  as  the 
truck  wheels  of  the  engine  had  passed  over  the  imprisoned 
foot.  Between  RoseviUe  station  and  the  Greenwootf  Avenue 
station  there  is  no  obstruction  to  the  view  in  either  direction, 
except,  possibly,  the  bridge  over  the  track,  which  was  854  feet 
from  the  scene  of  the  accident.  The  plaintiff  saw  the  train 
beyond  the  bridge  at  Roseville.  The  engineer  while  at  that 
station  either  saw,  or  might  have  seen,  the  plaintiff  upon  the 
track.  At  all  events,  he  did  see  her  as  he  passed  the  bridge. 
He  then  saw  a  small  child  upon  the  track  waving  her  hands, 
and  not  stepping  aside.  He  should  have  checked  his  train  at 
once.     There  was  ample  time  in  which  to  do  it,  for  he  swears 
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that  he  could  and  did  stop  it  within  360  feet.  On  this  state 
of  facts  the  action  of  the  engineer  raised  a  question  of  negli- 
gence for  the  jury,  and  it  was  for  them  to  say  whether  he 
ought  not  to  have  acted  sooner,  in  presence  01  what  he  saw 
before  him.  The  plaintiff's  statement  is  corroborated  by  a 
witness  who  saw  her  upon  the  track,  and  who  testifies  tnat 
she  remained  upon  it  without  leaving  from  the  first  moment 
of  her  arrival.     That  contradicted  the  account  of  the  engineer. 

5.  And  this  brines  us  to  the  questions  raised  upon  the  charge. 
The  court  ruled  distinctly  that  an  engineer  may  prudently 
assume  that  persons  on  tne  track  will  step  off  as 
the  train  approaches,  and  is  not  negligent  for  acting  iB»t™rtiaM 
on  that  assumption,  except  when  tney  are  "  persons  ~^"""'' 
apparently  not  capable  of  taking  care  of  themselves,  „"  ^^aT^ 
such  as  very  youne  children,  and  persons  lying  help-  tnet.. 
less  on  the  track.!      The  criticism  is  that  Ethel  was 
sui  juris,  and  capable  of  avoiding  danger.     But  she  was  a  child 
towards  whom  more  watchful  care  was  due,  and  in  a  perfectly 
helpless  position  of  which  her  action  and  conduct  gave  a 
warning  which  might  or  should  have  been  heeded. 

That,  also,  is  the  answer  to  defendant's  tenth  request,  which 
was  that  the  engineer  had  a  right  to  act  on -the  .assumption 
that  Ethel  would  step  aside,  and  which  was  refused.  That 
would  have  been  true  if  all  that  the  en^necr  could  see  was  a 
young  child  on  the  track.  Chrystal  ^.  Troy  &  B.  R,  Co.,  loj 
W.  Y.  164,  31  Am.  &  Eng.  R.  Cas.  41 1.  But  when  he  reached 
the  bridge  more  than  that  was  obvious.  Ethel  did  not  move 
aside,  and  was  waving  her  hands  and  trying  to  signal  the  en. 

fineer.  While  he  could  not  see  her  foot  fast  in  the  crossing, 
e  could  see  that  for  some  reason  she  did  not  leave  the  track,, 
and  that  something  unusual  had  happened.  He  should  have- 
taken  the  alarm  at  once  when  he  saw  that  the  child  was  look- 
ing towards  him,  that  she  saw  the  engine,  and  yet  did  not 
step  aside,  and  was  waving  her  hands  wildly  and  in  alarm. 
All  this  the  first  glance  must  have  disclosed,  and  it  called  upon 
him  to  act  on  the  instant.  Whether  he  did  so  as  soon  as  he  ' 
could,  or  with  reasonable  promptness  under  the  circumstances, 
was  the  question  for  the  jury.  The  trial  judge  made  his  posi- 
tion entirely  plain.  He  explicitly  said:  "  I f ,  as  soon  as  th& 
engineer  saw  the  plaintiff  fall  upon  the  track,  or  discovered 
that  for  some  reason  she  could  not  or  might  not  get  out  of 
the  way  in  time,  he  made  diligent  use  of  all  the  means  at  his 
command  in  order  to  stop  the  train  and  avoid  injuring  the 
plaintiff,  he  did  all  that  he  was  required  to  do,  and  was  guilty 
of  no  negligence."  The  charge,  taken  together,  accurately 
covered  the  situation,  and  fairly  presented  the  question  of 
lact  to  the  jury. 
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Further  requests^to  charge,  which  were  refused,  were  found- 
ed upon  the  theory  that  Etnet  was  a  trespasser  upon  the  track, 
_.  ._  but  that  was  not  true  if  her  statement  received  be-  . 
'  tief.  If  she  stepped  upon  the  track  in  the  humane 
effort  to  save  younger  children  from  danger  she 
was  not  a  trespasser.  Eckert  v.  Railroad  Co.,  43  N.  Y.  502. 
The  answer  made  is  that  there  was  no  approaching  danger, 
and  she  was  merely  meddlesome,  and  the  contrary  theory  is 
pure  sentiment.  But  she  saw  the  train  at  Roseville;  she  knew 
it  was  coming ;  she  knew  that  it  moved  swiftly,  and  the  little 
children  playmg  on  the  track  were  in  danger;  and- whoever 
■saw  them  there  would  naturally  be  alarmed  for  their  safety, 
and  try  to  warn  them  off. 

Some  other  objections  to  the  charge  have  been  considered, 
but  their  discussion  does  not  seem  to  us  necessary.  The  judg- 
ment should  be  affirmed,  with  costs.     All  concur. 

Gray,  J, — I  concur,  except  so  far  as  the  opinion  implies  a 
doubt  as  to  the  right  of  the  guardian  to  sue  m  his  own  name 
for  his  ward,  there  being  no  objection  to  that,  if  the  action  is 
brought  for  the  ward's  benefit. 

Chlld'i  Foot  Caught  BetWMn  Rolli  at  Croulng — Failure  to  Koap  Lookout. 
— See  Louisville,  etc.,  R.  Co.  v.  Head,  4  Am.  &  Eng.  R.  Cas.  619. 

Pmumption  that  Peraon  on  Track  at  Crouins  Will  Leave  H. — See  John- 
son V.  Louisville  &  N.  R.  Co.,  13  Am.  &  Eng.  R.  Cas.  623,  note  626;  Ohio, 
«tc.,  R.  Co.  V.  Walker,  32  16.  121 ;  Lesan  w.  Maine  Cent.  R.  Co.,  23  /A  245. 
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Bridges. 

{Texas  Supreme  Court,  October  15,  1889.) 

CroMlng^Defectivs  Conrtruction — Road  not  Public— A  railroad  company 

is  liable  for  injuries  caused  by  a  defectively  construeted  crossing  at  a  road 
not  made  public  by  law,  if  it  maintains  the  crossing  there,  knowing  that  such 
road  is  in  common  use  by  the  public 

Error  from  Wood  County  District  Court.    The  case  is 
stated  in  the  opinion. 

Wkitaker  &■  Bonner  for  appellant 
Giles  &  Hicks  for  appellees. 
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Gaines,  J. — This  suit  was  brought  by  defendants  in  error 
to  recover  of  plaintiff  in  error  damages  for  injuries  resulting 
in  the  death  01  their  minor  son.     The  accident  oc-  ^^ 

curred  at  a  point  on  the  company's  track  where  it 
was  crossed  by  a  road  which  was  used  by  the  public  as  a  high- 
way.  The  crossing  was  at  Golden,  an  unincorporated  village 
in  Wood  county.  The  road  was  not  recognized  as  a  pubfic 
highway  by  the  authorities  of  the  county.  The  railroad  com- 
pany had  constructed  a  crossing  for  the  road,  and  had  made 
a  bridge  across  a  ditch  on  the  side  of  its  track.  The  bridge, 
having  become  old  and  out  of  repair,  was  reconstructed  oy 
the  section  hands  with  the  old  material,  and  dirt  was  thrown 
upon  it,  which  concealed  its  defects.  James  D,  Bridges,  the 
son  of  defendants  in  error,  attempted  to  cross  the  bridge  on 
a  mule,  but  the  bridge  gave  way  under  the  mule,  and  caused 
him  to  fall  and  to  receive  injuries  from  which  it  is  claimed 
that  he  died.  For  the  purposes  of  this  appeal  it  is  conceded 
in  the  brief  of  counsel  for  plaintiff  in  error  that  the  injuries  so 
received  resulted  in  his  death.  The  court  charged  the  jury 
in  effect  that  when  a  railway  company  recognized  and  main- 
tained a  crossing  over  its  track  for  the  benefit  of  the  public 
the  company  would  be  liable  for  injuries  resulting 
to  any  one  using  the  crossing  by  reason  of  defects  U">iiUi'o' 
in  its  construction.  This  charge  is  assigned  as  er-  J^JUJ^'I.fc, 
ror.  It  is  also  assigned  that  the  verdict  of  the  jury  ik, 
is  contrary  to  the  law  and  evidence,  because,  as  is 
insisted,  tne  road  not  being  a  public  one,  the  company  was- 
not  liable  in  damages  for  the  injury.  In  Missouri  Pac.  R.  Co. 
V.  Lee,  70  Tex,  490,  35  Am.  &  Eng.  R.  Cas.  364,  the  doctrine  is 
laid  down  that  a  road  not  established  by  authority  of  law, 
which  crosses  the  track  of  a  railroad,  may  be  so  used  by  the 
public  and  recognized  by  the  company  as  to  impose  upon  the 
employes  of  the  latter  in  operating  its  trains  the  duty  of  ring- 
ing  a  bell  or  blowing  a  whistle  upon  approaching  the  cross- 
ing, as  is  prescribed  oy  article  4232  of  the  Revised  Statutes, 
in  reference  to  the  crossing  of  public  roads.  It  is  claimed, 
however,  that  there  is  a  distinction  between  that  case  and  the 
case  now  before  us.  This  may  be,  but  if  a  road  may  be  made 
public  merely  by  use  and  recognition,  so  as  to  impose  upon 
railroad  companies  a  duty  purely  statutory,  .we  think,  for  a 
stronger  reason,  that  if  they  assume  the  duty  of  maintaining  a 
crossmg  upon  such  a  road,  and  thereby  impliedly  invite  the 
public  to  use  it,  they  should  be  held  bound  to  maintain  it  in  a 
safe  condition.  It  is  so  held  by  the  supreme 'court  of  Minne- 
sota in  the  case  of  Kelly  v.  Southern  Minn.  R.  Co.,  28  Minn. 
98,  6  Am.  &  Eng.  R.  Cas.  264.  The  court,  in  support  of  this 
opinion,  cite  Webb  v.  Portland  &  K.  R.  Co.,  57  Me.  1 17,  which 
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volume  is  not  accessible  to  us  at  this  branch  of  the  court.  The 
companymay  be  underno  obligation  to  maintain  the  crossing  of 
a  road,  not  made  public  by  law.which  its  track  intersects  i  but, 
if  it  voluntarily  assumes  to  do  so,  knowing  that  it  is  a  road  in 
common  use  by  the  public,  it  in  effect  invites  the  use  of  it  and 
proclaims  it  safe,  and  should  be  held  liable  for  any  injuries  re- 
sulting to  passengers  over  the  crossing  by  reason  of  its  neg- 
ligent construction.  We  conclude  that  under  the  undisputed 
facts  of  the  case  the  plaintifis  were  entitled  to  recover,  and 
that  there  is  no  error  in  the  charge  of  the  court  which  re- 
quires a  reversal  of  the  judgment.  The  damages  are  large, 
but  not  so  excessive  as  to  authorize  us  to  set  aside  the  verdict 
on  that  ground.  We  declined  to  set  aside  a  larger  verdict 
under  a  very  similar  state  of  facts  in  Mo,  Pac.  Co.  v.  Lee,  su- 
pra.     The  judgment  is  affirmed.  • 

Injuries  QauMd  by  Dafectlva  Croulngtat  Roadt  not  mada  Public  byLaw.- 
Where  a  road  is  openly  and  notoriously  used  as  a  highway,  and  a  railroad 
company  recognizes  it  assuchby  permitting  the  public  to  cross  their  track, 
and  by  assuming  to  maintain  a  public  crossing  at  that  point,  it  is  im- 
material whether  the  road  be  a  legal  highway  or  not.  Under  such  circum- 
stances the  company  was  bound  to  exercise  the  same  precautions  to  keep 
the  road  in  repair  as  if  the  road  were  in  fact  a  l^;al  highway.  KcUey  v. 
Southern  Minnesota  R.  Co..  28  Minn.  98 ;  6  Am.  &  Erg.  R.  Qts.  264.  But 
in  an  action  to  recover  damages  for  personal  injury  sustained  in  con- 
sequence of  a  defective  crossing,  a  complaint  is  bad  which  does  not  show 
with  sufficient  certainty  that  the  railroad  company  ever  held  out  any  invi- 
tation express  or  implied,  to  cross  at  the  crossing  in  question  which  is  not 
shown  to  have  been  part  of  a  public  highway.  The  averment  that  the 
company  eave  a  license  to  the  public  to  cross  at  that  point  is  insufficient  to 
render  it  fiable.  Where  however,  the  answer  of  the  company  in  such  a  case 
avers  that  after  the  public  had  b^un  to  use  the  place  in  question  as  a  cross- 
ing, the  same  was  constructed  and  repaired,  as  allied  in  the  complaint,  for 
the  accommodation  and  convenience  of  the  persons  crossing  said  railroad 
and  not  otherwise,  this  averment  practically  admits  that  the  company  had 
invited  the  public  to  use  the  crossing,  and  that  it  was  liable  accordingly. 
Stewart  v.  Penns.ylvania  R.  Co.,  (Ind.,)  14  Am.  &  Eng.  R.  Cas.  6^9 ; 
and  see  note  to  this  case  p.  681.  But  a  railroad  is  not  bound  to  keep  a 
crossing  in  good  order,  and  maintain  bridges,  etc.,  wherever  it  happens  to 
cross  an  unfrequented  way ;  such  ways  are  not  private  ways  in  the  sense  of 
the  road  laws.  Berry  v.  Northeastern  R.  Co.,  71  Ga.  137 ;  28  Am.  A  Eng. 
R.  Cas.  57  5. 

In  Flint  &  P.  M.  R.  Co.  v,  Willey,  4,7  Mich.  88 ;  j  Am.  &  Eng.  R.  Cas.  305, 
it  was  held,  that  a  road  that  has  never  been  regularly  laid  out  or  opened  t^ 
the  proper  authorities,  and  which  is  in  fact  unused,  and  unfit  for  travel  and 
closed  against  the  public  is  not  a  "highway"  within  the  meaning  of  the  pro- 
vision 01  the  railroad  law  which  makes  a  company  laying  a  track  across 
public  highways  liable  for  injuries  resulting  from  n^lect  to  restore  them  to 
a  proper  condition,  even  though  the  owners  of  land  along  the  road  have 
moved  their  fences  back  so  as  to  open  it  as  a  highway,  and  had  been  paid 
for  their  lands  by  the  township,  and  a  bridge  had  been  built  upon  it  by  the 
public  authorities, 

In  Missouri,  etc.,  R.  Ca  v.  Long,  27  Kan.  684 ;  6  Am.  &  Eng.  R.  Cas.  254, 
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it  appealed  that  a  Kansas  statute  provided  that  it  shall  be  the  duty  of  each 
and  every  raiiway  company  or  corporation,  owning,  controlling  or  operat- 
ing any  line  of  railroad  within  the  state  to  construct  and  keep  in  repair  at 
each  crossing  "any  regularly  laid  out  public  highway  "  a  good  and  sub- 
stantial crossing.  Heia,  that  the  words  "any  regularly  laid  out  public  high- 
way" do  not  apply  to  roads  which  have  become  sucn  by  use  merely,  and 
that  therefore  the  company  was  not  liable  for  injuries  received  owing  to  its 
failure  to  construct  a  safe  crossing  at  the  point  where  the  track  crossed  such 
road.  The  court  distinguished  this  case  from  that  of  Kelly  v.  Southern 
Minnesota  R.  Co.,  supra,  remarking :  The  allegations  in  the  petition  do  not 
present  such  a  case  as  referred  to  in  that  decision.  It  is  nowhere  alle^d  in 
the  petition  that  the  railway  company  attempted  to  maintain  a  crossing  at 
the  point  where  the  plaintiff  below  was  injured.  On  the  other  hand  the 
alle^tions  are  that  while  the  public  travelled  continuously  on  the  way  as  a 
highway  for  twenty-one  years  the  railroad  company  "  wholly  failed,  neg- 
lected and  refused  to  construct  a  good,  sufficient  ana  safe  crossing  at  the 
point  where  said  railroad  crosses  said  public  highway  and  for  more  than  ten 
years  last  past  has. wholly  neglected  and  refused  to  construct  a  good,  suf- 
ficient and  safe  crossing  whatever  at  the  point  where  the  railro^  crosses 
said  public  road,  although  often  requested  so  to  do."  Instead  of  alleging 
that  the  railroad  company  recognized  the  way  as  a  public  highway  and  jjer- 
mitted  the  public  to  use  itasapub1ichic;hway,  and  attempted  to  maintain  a, 
crossing  at  the  point  where  the  railroad  crosses  the  way,  these  latter  alle- 
gations tend  to  show  that  the  raiiway  company  did  not  recognize  or  treat 
the  road  as  a  regularly  laid  out  public  highway,  or  as  any  legal  highway,  be- 
cause the  inference  of  such  allegations  is  that  the  railway  company  never 
constructed  or  maintained  any  crossing  at  the  point  where  the  injuries 
complained  of  were  infliaed.' 


Port  Royal  &  Western  Carolina  R.  Co. 

■  (South  Carolina  Supreme  Court,  October  16,  1889.) 

Def«ctiv»  Croulng— Change  of  Highway  by  County  Commiuionert. — Gen. 
Stat.  S.  Car.  §  1 535,  provide  that  the  county  commissioners  of  any  county 
may  layouta  highway  across  arailroad  previously  constructed  after  giving 
the  railroad  company  due  notice.  In  this  case  the  commissioners  without 
giving  any  notice  changed  the  course  of  a  highway  so  as  to  run  it  under  a 
na'rrow  span  of  a  railway  trestle.  The  plaintiff  was  injured  by  his  ^rnggy 
striking  against  the  trestle,  owing  to  the  narrowness^  the  span.  Held, 
that  the  company  was  not  liable  for  damages. 
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Appeal  from    Laurens    County   Common  Pleas  Circuit 
Court. 
Benet  &■  McGowan  for  appellant. 
Jos.  Gaftaiand  H.  Y.  Simpson  for  respondent. 

McGoWAN,  J. — This  was  an  action  by  the  plaintiff  against 
the  defendant  corporation,  claiming  damages  for  a  personal 
injury  received  by  the  plaintiff  by  coming  in  con- 
c*w  (taM.  j^^j.  ^jj.jj  jjjg  timSers  of  defendant's  trestle,  near 
Badgett's  mill  in  Laurens  county.  The  complaint  alleged 
"  that  the  defendant  corporation,  m  buildine;^aiid  maintainmg 
its  roadbed  across  the  public  highway  at  Badgett's  mill,  in 
Laurens  county,  so  wrongfully  and  negligently  built  and  main- 
tains the  trestle  of  its  road  over  and  across  said  highway  at 
said  place,  by  reason  of  the  narrowness  of  the  passage,  the 
great  obliquity  to  the  public  highway,  the  close  proximity  of 
said  passage  to  the  steep  grade  of  said  highway,  and  the  want 
of  repair  of  said  crossmg,  that  the  said  crossing  was  and  is 
extremely  dangerous  to  the  travelling  public.  *  »  *  That 
in  consequence  of  the  defendant's  n^igence  in  regard  to  said 
crossing,  the  buggy  of  the  plaintiC^  in  which  he  was  riding 
along  said  highway,  on  September  26,  1887,  at  said  crossing, 
was  dashed  against  the  timbers  of  the  defendant's  trestle  at 
the  side  of  the  narrow  pasage  of  said  crossing,  without  fault  of 
the  plaintiff,  and  was  thereby  broken  ana  overturned,  by 
means  of  which  the  plaintiff  received  great  bodily  injuries,  and 
a  tjroken  leg  and  other  wrongs  and  injuries,  to  his  damage,  ten 
thousand  dollars,"  etc.  The  defendant  corporation  answered, 
denying  that  it  had  been  guilty  of  "  any  negligence  in  building 
and  maintaining  its  roadbed  at  the  place  designated  in  the  com- 
plaint, orin  failing  to  make  repairs  of  the  crossing  at  said  place, 
and  denying  that  the  passage  of  said  crossing  has  been  made, 
or  is,  by  any  acts  of  negligence  of  the  defendant,  dangerous  to 
the  travelling  public,"  etc.  The  cause  came  on  for  trial  before 
judge  Hudson  and  a  jury.  There  was  much  testimony,  all 
printed  in  the  brief,  wnicn  as  well  as  we  can  summarize  it,  was 
substantially  as  follows ;  The  trestle  in  question  was  construc- 
ted in  the  year  1884,  and,  at  that  time,  what  was  spoken  of  in  the 
testimony  as  the  "  old  road,"  the  "old  route,"  and  the  "  straight 
road,"  was  the  acknowledged  highway.  The  trestle  crossed 
this  highway  nearly  at  ri^t  angles,  the  benches  at  the  cross- 
ing being  II  feet  apart.  This  road  under  thetrestle  wasvery 
bad,  rocky,  and  hard  to  keep  in  repair;  but  it  was  worked 
by  the  country  road-hands  until  1886, — two  years  after  the 
construction  ot  the  trestle.  In  the  year  named  (1886)  the 
overseer  of  the  road,  by  the  auhortity  of  the  supervisor  of 
roads,  and  with  the  consent  of  Mr.  Badgett,  (who  owned   a 
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mill  on  the  stream  just  above  the  trestle,)  opened  a  new  public 
road  over  Mr.  Bad^ett's  land,  which  left  the  old  road  at  a 
point  some  distance Irom  the  trestle  on  the  side  towards  Lau- 
rens. This  new  road  crossed  undeJ-  the  trestle  at  a  diSerent 
point  from  that  where  the  old  road  crossed.  It  approached 
the  trestle  down  a  hill,  and  at  an  oblique  angle,  and  crossed 
under  it  by  an  abrupt  turn.  The  public  generally  used  the 
new  road,  and  the  road-hands  worked  it ;  but  it  did  not  ap- 
pear that  the  crossing  of  the  old  road  had  been  formally 
closed,  or  that  the  new  road  had  been  made  at  the  instance  of, 
or  upon  notice  to  the  defendant  corporation.  On  the  even- 
ing of  September  26, 1887,  the  plaintiff  and  a  companion  in  a 
buggy,  were  on  their  way  home,  travelling  "down  the  new 
cut  road,"  and  when  they  were  within  65  or  70  yards  of  the 
trestle,  the  mule  drawing  the  buggy  got  into  and  continued 
in  a  very  fast  trot  down  the  hiU,  and  in  making  the  sharp 
turn  under  the  trestle,  the  buggy  was  dashed  against  the  tim- 
bers of  the  trestle,  was  turned  over,  and  the  plamtiff's  leg  was 
broken,  inflicting  a  very  severe  injury  upon  him.  Upon  the 
close  of  the  plaintiff's  testimony,  the  defendant  corporation 
moved  for  a  nonsuit,  which  the  judge  granted,  saying  among 
other  things:  "So  that  the  plaintiff,  in  my  opinion, lias  cer- 
tainly failed  to  show  that  the  railroad  company,  by  negligence^ 
caused  this  accident.  There  is  nothing  in  that  point  to  go  to 
the  jury,"  etc.  From  this  order  of  nonsuit  the  plaintil  ap- 
pealed upon  the  following  grounds:  "(i)  Because  his  honor 
erred  in  nnding  that  the  pTaintiff  has  entirely  failed 
toshow  that  the  railroad  company  caused  the  ac-  «"«■*••' 
cident,  (2)  That  he  erred  in  finding  that  there  *"*^ 
was  no  evidence  whatever  that  the  old  road  was  abandoned, 
because  of  the  benches  being  only  eleven  feet  apart.  (3}  Also 
in  finding  that  the  abandonment  of  the  old  road  has  nothing 
to  do  with  this  particular  accident.  (4)  That  he  erred  in  con- 
sidering  the  question  of  contributory  negligence,"  "(6)  In 
finding  that  it  was  clear  as  the  noon-day  sun  that  the  accident 
resulted  from  the  fact  that  this  mule  cantered  off  or  ran  off, 
and  that  the  driver  lost  control  of  the  mule,  and  was  thrown 
in  that  way  against  the  benches.  (7)  That  he  erred  in  finding 
that  there  is  not  only  no  evidence  of  negligence  on  the  part 
of  the  railroad  company,  but  that  there  is  proof  positive  that 
the  mismanagement  of  the  mule  on  that  occasion,  and  noth- 
ing else,  caused  this  very  severe  injury  to  this  old  gentleman. 
(8)  That  he  erred  in  holding  that  he  had  the  same  power  to 
grant  a  nonsuit  as  he  would  nave  to  set  aside  a  verdict  for  in- 
sufficient proof.  (9)  That  he  erred  in  not  holding  that  the 
testimony  mtroduced  at  the  trial  tended  to  sustain  tlie  plaint- 
iff's cause  of  action,  and  should  go  to  the  jury.  (10)  Because 
39  A.  &  E.  R.  Cm.— 39 
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he  erred  in  not  holding  that  it  was  the  duty  of  the  defendant 
corporation  to  restore  the  highway  to  its  proper  width  and 
safety,  both  at  the  original  crossing  and  the  adopted  crossing, 
and  to  keep  said  crossings  in  good  repair  ;  and  that,  if  any  one 
suffered  injury  in  consequence  of  such  neglect  of  duty,  the 
defendant  should  be  held  responsible,  (i  i)  Because  he  erred 
in  not  holding  that  the  defendant  had  no  decree  from  the 
county  commissioners  for  constructing  this  track  in  any  par- 
ticular manner  over  the  branches  of  the  highway  near  Bad- 
gett's  mill,  and  that  the  encroachment  of  the  trestle  of  de- 
^ndant  upon  the  highway  was  a  nuisance  and  negligence  of 
defendant /«■  se,"  etc. 

The  proof  was  ample  that  the  plaintiff  received  quite  a 
severe  injury  from  his  buffgy  striking  with  great  force  against 
the  trestle  of  the  railroad ;  and  the  only  question 
wutkaiB*  is  whether  that  injury  was  caused  by  the  negli- 
IrntM^'*  g^"ce  of  the  defendant  corporation.  A  railroad 
B«ciig>aMt  company  which  runs  its  track  across  a  public  high- 
way must  not  injure  the  public  road,  and  for  the 
neglect  of  that  duty  is  responsible  for  the  damages  caused 
thereby.  Section  1531,  Gen.  St.,  (railroad  act),  declares  that 
"  when  a  railroad  is  laid  out  across  a  highway  or  other  way  it 
shall  be  constructed  so  as  not  to  obstruct  the  same."  Was 
the  injury  complained  of  here  caused  by  the  neglect  of  this 
duty  by  the  railroad  company  ?  If  the  injury  had  been  re- 
ceived at  the  crossing  of  the  road  which  was  the  highway 
where  the  trestle  was  built,  there  would  have  been  .some 
questions  of  fact  for  the  jury  as  to  whether  the  company  had 
been  guilty  of  negligence  in  making  the  trestle-span  across 
the  highway  too  narrow,  or  in  allowing  the  crossing  to  get 
out  of  repair,  etc.  The  damage,  however,  was  done  at  a  new- 
crossing,  made,  as  it  seems,  after  the  trestle  had  been  built, 
and  ataplace  which  the  company  could  not  have  anticipated 
would  afterwards  be  made  the  public  crossing.  When  the 
change  in  the  highway  was  made  without  notice  to  the  com- 
pany, were  the  company  bound  to  adopt  the  change,  conform 
to  it,  and  make  its  trestle  at  the  new  crossing  such  as  the  law 
requires  as  to  "  public  crossings,"  thus  having  two  instead  of 
one  crossing  ?  Section  1 535,  Gen.  St.,  declares  that  "  a  high- 
way or  town-way  may  be  laid  cut  across  a  railroad  previously 
constructed,  when  the  county  commissioners  adjudge  that 
the  public  convenience  and  necessity  require  the  same  ;  and 
in  such  case,  after  due  notice  to  the  railroad  corporation,  and 
hearing  alt  parties  interested,  they  may  thus  lay  out  a  high- 
way across  a  railroad  *  *  *  in  such  manner  as  not  to  in- 
jure or  obstruct  the  railroad."  It  does  not  appear  that  the 
new  road  in  this  case  was  "  laid  out "  in  the  manner  above 
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prescribed  ;  and,  as  far  as  the  company  was  concerned,  the 
new  crossing  was  not  the  crossing  of  a  highway,  in  the  sense 
of  the  law.  "  Thus,  while  it  is  the  duty  of  railroad  com- 
panies  to  restore  highway  crossings,  wherever  their  roads 
cross  over  highways,  to  a  safe  condition,  and  to  keep  them 
so,  and  to  mate  the  approaches  thereto,  yet  such  is  not  their 
duty  in  reference  to  crossingsof  public  highways  over  railroads 
where  the  public  highway  is  laid  out  and  opened  subsequent 
to  the  erection  of  tne  railroad."  i  Ror.  R.  R.  554,  It  is 
urged,  however,  that  the  change  here  was  not  really  the  lay- 
ing out  of  "  a  new  road,"  but  only  one  of  those  "  slight  altera- 
tions "  which  may  be  made  by  the  local  authorities  without 
□otice  as  in  the  case  of  Maddox  v.  Ware,  2  Bailey  (S.  Car.), 
314.  As  to  the  public  generally,  and  especially  as  to  the  right 
to  make  the  road-hands  work  it,  we  can  well  understand  tnat 
such  a  change  would  not  be  held  to  destroy  the  general 
identity  of  the  road.  But  we  cannot  understand  that  such 
a  change  making  a  new  crossing  under  a  railroad  trestle 
could  OT  considered,  as  to  the  railroad  company,  "  merely  a 
slight  alteration," 

But  it  is  still  further  urged  that,  while  the  company  may 
not  have  caused  the  injury  to  the  plaintiS  directly,  it  did  so 
indirectly',  by  allowing  the  original  crossing  to  get 
into  bad  condition,  which  was  the  cause  of  the  new  "^iSjl^'' 
road  and  new   crossing  being  made,   which  re-  ciohIw. 
.  suited  in  the  injury  to  the  plaintiff:     The  injury 
was  not  received  at  the  original  crossing,  and  we  need  not 

to  into  the  question  whether  that  crossing  was  in  bad  con- 
ition  from  the  negligence  of  the  company.  If  so,  there  was 
a  way  to  correct  it.  But  instead  of  talcing  the  course  in  such 
case  indicated,  the  local  authorities  took  the  responsibility 
of  changing  the  crossing,  and  in  doing  so  they  made  the  road 
down  anill^  with  an  abrupt  turn  under  the  narrow  span  of 
thetrestleat  the  new  crossing,  which  circumstances  combined 
caused  the  injury.  We  agree  with  the  circuit  judge,  that  in 
this  view  the  consequences  were  too  remote  and  speculative, 
and  the  defendant  corporation  could  not  be  made  responsi- 
ble. "  In  civil  cases  a  defendant  is  not  responsible  for  re- 
sults, except  such  as  are  natural,  proximate,  and  direct.  If 
such  consequences  are  caused  by  the  acts  of  others  so  operat- 
ing on  his  acts  as  to  produce  the  injurious  consequences,  then 
he  is  not  liable."  See  State  v.  Rankin,  3  S,  Car.  438,  and  au- 
thorities; 2  Greenl,  Ev.  §  256;  Whatley  v.  Morrell,  1  Strob. 
^S  Car.V  389 ;  Harrison  v.  Berkley,  Id.  548 ;  Carey  v.  Brooks, 
I  Hill  (8.  C),  365.  The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 
Simpson,  C.  J.,  and  McIver,  J.,  concur. 
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MOONEY. 

{^om^bMUaa  St^reme  Court,  May  6,   1889.) 

Craulng— Duty  to  Stop,  Look  and  Listan—PrMumptlonr- While  there  i» 
a  presumption  that  a  person  struck  and  killed  by  a  l&comotlve  at  a  niil- 
n»d  crossing,  performed  his  legal  duty  of  stopping,  looking,  and  listening, 
this  presumption  is  very  slight,  and  is  completely  overborne  by  affirmative 
fvool  that  he  was  struck  the  moment  he  set  foot  upon  the  track. 

Sams — Dirty  to  U>t«n  u  Well  as  Look. — The  law  requires  a  listening  as 
well  as  looking  for  coming^  trains  at  a  highway  crossing,  and  obstructUHi 
ot  vision  is  no  defense  against  a  failure  to  listen. 

Error  to  Philadelphia  County  Court  of  Common  Pleas. 

Action  by  Margaret  Mooney  to  recover  damages-  for  the- 
death  of  her  husband,  Thomas  Mooney,  who  was  killed  by 
one  of  defendant's  locomotives.  Plaintiff  obtained  a  verdict 
and  judgment  for  $8,000,  and  defendant  brings  error. 

Gavin  W.  Hart  and  David  W.  Sellers  for  plaintiff  in  error. 

David  H.  Ross,  James  Harland,  and  Charles  F.  Warwick  for 
defendabt  in  error. 

Green,  J. — There  was  no  evidence  but  that  of  the  plaintiff 
on  the  trial  of  this  case.  Three  witnesses  were  examined 
who  were  present  at  the  occurrence  of  the  accident,  but  only 
one  of  the  three  saw  and  described  the  actual  collision  which 
caused  the  death  of  the  plaintiff's  husband.  It  was  testified 
by  all  the  witnesses  that  the  deceased  and  several  others,  all 
in  the  employ  of  the  defendant,  were  walking  along  the  rail- 
road track  on  their  way  to  do  some  work  on  the  road.  The 
deceased  left  the  track  shortly  before  reaching  Green  Lane 
crossing  to  attend  to  a  call  of  nature.  No  witness  seems  to 
have  observed  his  return  to  the  track,  and  no  one  describes 
it.  Archer,  the  only  witness  who  saw  the  very  fact  of  the 
collision,  thus  described  it:  "  Question.  Where  were  you  at 
the  time  of  the  accident?  Answer.  About  one  hundred,  or 
perhaps  one  hundred  and  fifty,  yards  below  the  crossing,  to 
the  best  of  my  knowledge.  1  didn't  measure  it,  but  to  the 
best  of  my  knowledge.    *    *    *    Q,  Did  you  see  Mooney 
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■struck  by  that  passenger  train?  A.  Yes,  sir.  Q.  Where 
was  he  at  the  time  he  was  struck,  to  the  best  of  your  knowl- 
edge? A.  To  the  best  of  my  knowledge  he  was  just  about 
in  the  act  of  stepping  across  the  crossing,  *  *  *  Q.  Did 
you  see  from  where  Mooney  came?  A.  No,  sir.  Q.  He  was 
just  walking  along  the  tracK,  then,  the  same  as  the  rest  of  you  ? 
A.  No,  sir.  Q.  What  was  he  doing?  A.  He  was  in  the  act 
of  going  across  the  track  at  the  time  I  saw  him.  There  was 
a  man  walked  with  me,  and  the  track  I  was  walking  on  was 
just  only  made.  I  was  walking  along,  and  the  man  made  the 
remark.  Q.  What  did  you  see?  A.  At  the  time  I  saw  him 
he  was  just  struck  by  tne  train.  Q.  And  he  was  struck  by 
the  train  at  this  crossmg?  A.  To  the  best  of  my  knowledge. 
I  judge  it  was  about  the  crossing.  Q.  Are  you  positive  of  it  ? 
A.  To  the  best  of  my  knowledge.  Q.  Are  you  positive  of 
it?  A.  Yes,  sir;  for  we  examined  it  there  the  next  day — 
that  afternoon,  Q.  How  was  it  that  you  did  not  see  where 
Mooney  came  from  if  you  saw  him  struck?  A.  This  man 
made  the  remark  to  me  firs*  walking  down.  I  happened  to 
look  up,  Q.  And  you  looked  up  and  saw  Mooney  right 
at  the  crossing  and  instantly  struck?  A.  Yes,  sir."  The 
witness  Mulhearn  says  nothing  about  seeing  Mooney 
until  after  he  was  struck,  and  the  only  remaining  witness, 
Welsh,  said  he  had  passed  on  about  100  or  150  yards  be- 
yond  Green  Lane  crossing  when  the  accident  occurred ; 
that  he  did  not  see  the  killing ;  and  that  he  next  saw  Mooney's 
body  about  90  feet  on  the  other,  or  western,  side  of  the  cross- 
ing.  Neither  Welsh  nor  Mulhearn  saw  the  actual  collision, 
and  the  only  witness  to  that  fact  was  Archer,  the  whole  of 
whose  testimony  on  that  subject  is  quoted  above.  The  con- 
sideration  of  the  case  becomes  very  much  simplified  in  view 
of  the  state  of  the  testimony  upon  this  vital  suoiect.  There 
was  much  contention  in  the  argument  as  to  whetner  Mooney 
was  walking  along  the  track  and  on  it,  or  across  it  on  the 
highway  called  Green  Lane,  at  the  moment  he  was  struck. 
It  15  difficult  to  understand  how  he  came  to  be  crossing  the 
track  transversely  on  the  highway,  when  he  and  all  the  others 
were  proceeding  lengthwise  along  the  track  on  the  way  to 
their  work,  but  Archer  testifies  to  it,  and,  although  he  says 
he  was  100  to  150  yards  away,  he  says  he  saw  Mooney  as  he  , 
was  struck,  and  that  he  was  at  that  moment  crossing  the  track, 
It  matters  but  little,  however,  whether  Mooney  was  crossing 
the  highway  lengthwise  and  between  the  rails  of  the  track, 
or  crossing  the  railroad  and  between  the  rails  on  the  high- 
way, at  the  moment  he  was  struck.  He  was  on  the  track,  or 
he  would  not  have  been  struck.  If  he  was  crossing  the  high- 
way he  was  a  trespasser,  and  there  could  be  no  recovery ; 
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and  if  he  was  crossing  the  track  he  was  guilty  of  most  mani- 
fest  contributory  negligence  in  stepping  upon  the  track  im- 
mediately in  front  of  an  approaching  engine.  We  have  passed 
decisively  upon  these  facts  in  a  number  of  our  recent  de- 
cisions. In  Carroll  v.  Railroad  Co.,  I2  Wkly.  Notes  Cas.  348, 
we  held  there  could  be  no  recovery,  although  the  plaintiEl 
testified  that  before  he  stepped  upon  the  track  he  stopped 
and  looked  and  listened,  but  neither  saw  nor  heard  the  ap- 
proaching train.  Wesaid:  "Theinjuryreceivedbytheplaintift 
was  attributable  solely  to  his  own  gross  carelessness.  It  is  in 
vain  for  a  man  to  say  that  he  looked  and  listened  if,  in  despite 
of  what  his  eyes  and  ears  must  have  told  him,  he  walked 
directly  in  front  of  a  moving  locomotive."  Similar  cases  are 
Monongahela  City  v.  Fischer,  1 1 1  Pa.  St.  9 ;  Mulherrin  v.  Del- 
aware L.  &  W.  R.  Co.,  81  Pa.  St.  366;  Moore  v.  Phila.  W. 
&B,  R.  Co.,  108  Pa.  St.  349;  Baltimore, etc.,  R.  Co.  w.Sch wind- 
ling,  loi  Pa.  St.  258,  5  Am.  &  Eng.  R.  Cas.  544;  Pennsylvania 
R.  Co.  V.  Bell,  122  Pa.  St.  58.  In  the  present  caSe  there  was  no 
proof  that  Mooney  stopped,  looked,  and  listened  before 
stepping  upon  the  track.  In  thfs  respect  the  plaintiff's  case  has 
notnmg  to  sustain  it  but  the  presumption  that  the  deceased 
performed  his  legal  duty  of  stopping,  looking,  and  listening, 
but  that  presumption,  slight  and  faint  at  the  best,  in  this  class  of 
cases,  is  completely  overborne  by  the  affirmative  proof  to  the 
contrary  that  he  was  struck; the  moment  he  set  foot  on  the 
track.  It  is  impossible  that  he  could  have  looked  and  listened, 
when  the  indisputable  fact  is  that  he  stepped  on  the  track 
immediately  in  front  of  an  approaching  locomotive.  In  the 
very  recent  case  of  Marland  v.  Pittsburgh  &  L.  E.  R.  Co., 
(Pa.)  16  Atl.  Rep.  623,  we  said:  "  On  the  trial  of  this  case  the 
plaintiff  testified  that  he  stepped  upon  the  track,  and  was  in- 
stantly struck  and  injured.  It  is  true,  he  said  he  looked  up 
and  down  the  track,  and  saw  nothing,  but  it  is  necessarily 
true,  also,  that  if  he  made  use  of  his  eyesight  he  must  have 
seen  the  approaching  train.  He  could  not  possibly  look 
along  the  track  in  the  direction  of  the  approaching  train  and 
fail  to  see  it,  since  his  presence  on  the  track  and  the  collision 
were  simultaneous,"  It  was  suggested  in  the  argument  of 
the  case  at  bar  that  Mooney 's  view  of  the  approacning  train 
might  have  been  obscured  by  the  smoke  01  another  train 
which  was  passing  in  the  opposite  direction,  and  which,  it 
was  said  by  some  of  the  witnesses,  hugged  the  track.  But 
that  theory  is  entirely  dispelled  by  the  affirmative  testimony 
of  Archer,  the  plaintiff's  chief  witness,  who  testified  that  he 
saw  the  train  strike  Mooney,  although  he  was  a  hundred  to 
a  hundred  and  fifty  yards  away.  Moreover  the  law  requires 
a  listening,  as  well  as  a  looking,  for  a  coming  train,  and  ob- 
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scuration  of  vision  is  no  defense  against  a  failure  to  listen. 
These  considerations  sustain  the  seventh  assignment  of  error,   ■ 
and  it  is  unnecessary  to  consider  the  others.    Judgment  re- 
versed. 

Pretumptioni  u  to  Stopping.  Looking  and  Liitening  at  Railroad  Crosf 
lnf».-^Where  there  is  no  direct  evidence  that  a  traveller  did  not  stop,  look 
and  listen,  the  presumption  of  law  is  that  he  perfonned  his  full  duty ;  but 
where  there  is  direct  afGrmative  and  creditable  evidence  to  the  contrary, 
this  presumption  is  rebutted  and  will  give  way  to  the  actual  truth.  Reading 
&  C.  R.  Co.  T-.  Ritchie,  102  Pa.  St.  425  ;  19  Am.&  Eng.  R.  Cas.267;  Schum 
V.  Pennsylvania  R.  Co.,  107  Pa.  St.  8  ;  52  Am.  Rep.  468  ;  Pennsylvania  R. 
Co.  -v.  Weber.  76  Pa.  St.  1 57  ;  Lehigh  VaUey  R.  Co.  v.  Hall.  61  Pa.  St.  361 ; 
Louisville,  etc,  R.  Co.  -v.  Goetz,  79  Ky.  42;  14  Am.  &  Eng.  R.  Gas.  627; 
Petty  w.  Hannibal  &  St.  J.  R.  Co.,  88  Mo.  306;  28  Am.  &  Eng.  R.  Cas.618; 
Philadelphia,  etc.  R.  Co.  v.  Stebbing,  62  Md.  504;  19  Am.  &  Eng.  R.  Caa. 
36.  Thus,  while  in  an  action  against  a  railroad  lor  causing  death  at  a 
crossing,  the  burden  of  proof  is  upon  the  piaintid  to  show  a  want  of  negli- 
gence in  the  deceased  contributing  to  the  injury,  yet,  he  is  not  obliged  to 
repel  any  presumption  arisiiig  from  the  mere  fact  of  the  collision,  that  the 
deceased  did  not  look  and  listen,  or,  if  he  did,  rode  heedlessly  and  pur- 
posely to  his  death.  "We  know  of  no  presumption  of  law,"  said  the  court, 
"  that  in  a  case  of  collision  under  ordinary  circumstances  the  injured  per- 
son did  not  look  and  listen  or,  if  he  looked  and  listened,  that  he  heedlessly 
disregarded  the  knowledge  obtained  by  looking  and  listening."  Gugen- 
hcim  *.  Lake  Shore  &  M.  S.  R.  Co.,  66  Mich.  1  ;o  132  Am.  S  Eng.  R.  Cas. 
89.  Compare,  however.  Chase  w,  Maine  Cent.  R.  do.,  77  Me.  62;  19  Am. 
&  Eng.  R.  Cas.  356  ;  State  v.  Maine  Cent.  R.  Co.,  76  Me.  357;  19  Am.  & 
Eiig.  R.  Cas.  312;  Indianapolis,  etc.,  R.  Co.  v.  Green,  io6Ind.279:  2;  Am. 
ft  Eng.  R,  Cas.  352  ;  Cincinnati,  etc.,  R.  Co.  v.  Butler,  103  Ind.  31 :  23  Am. 
ft  Eng.  R.  Cas.  262;  Wakelanw.  London,  etc.,  R.  Co.,  L.  R.,  12  App.  Cas. 
41 :  29  Am.  ft  Eng.  R.  Cas.  435. 


Terre  Haute  Sl  Indianapolis  R.  Co. 


{Illinois  Supreme  Court,  June  17,  1889.) 

Crowing— Contributory  Nagllge nee— Duty  to  Stop,  Look  and  Listen.— In 
an  action  for  an  injury  received  at  a  railroad  crossing,  it  is  not  error  for 
the  court  to  refuse  to  instruct  the  juiy.  that  the  act  of  going  upon  a  rail- 
road track  at  a  crossing  without  lookmg  or  listening  for  approaching  trains 
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is  negligence /i^r  te,  and  that  such  conduct  constitutes  contributory  ne^- 
gence  which  will  bar  a  recovery.    The  qaestion  is  one  for  the  jury. 

Sams-^minlon  of  Statutory  Signal — Negilgencs  per  *«■ — Non-perfonn- 
Ance  of  the  statutory  duty  of  giving  a  signal  on  the  approach  of  a  train  to 
a  railroad  crossing  which  results  in  injury  to  another,  pronounced  n^i- 
-gence  as  a  conclusion  of  law. 

Same— Special  QuKtion— Modification. — Defendant    submitted    several 

rations  of  fact  to  the  jury,  the  following  one  of  which  was  modified  1^ 
court  by  the  insertion  of  the  clause  in  Italics :  "  Could  the  deceased  if 
JU  Mad  itsi  J  ordinary  care  and  diligetu:e\ia.vfiaee:aOThcaiA  the  defendant  s 
train  approach  *  *  *  if  he  had  looked  or  listened  for  its  approach  to 
said  crossing  before  he  drove  or  went  on  said  crossing  at  the  time  he  re* 
ceived  the  in^ry."  J/eid,  that  the  court  committed  no  error  in  making 
the  modification,  as  without  it  the  question  called  for  mere  evidentiary 
and  not  controlling  facts. 

Appeal  from  Fourth  District  Appellate  Court.  The  case 
is  stated  in  the  opinion. 

yo^H  G.  Wi//iams and  A.  S.  WUderman  for  appellant 
W.  C.  Kueffner  for  appellee. 

Bailey,  J. — This  was  an  action  on  the  case,  brought  by 
Julia  Voelker,  administratrix  of  the  estate  of  Edwara  Voel- 
ker,  deceased,  against  the  Terre  Haut&&  Indianapolis  Rail- 
road Company,  to  recover  damages  for  the  death  of  the  plaint- 
-.tod  '^'^  intestate.  The  trial,  which  was  had  before  the 
court  and  a  jury,  resulted  in  a  verdict  in  favor  of 
the  plaintiff  for  $3,500,  and  for  that  sum  and  costs  the  court, 
after  denying  the  defendant's  motion  for  a  new  trial,  gave 
judgment  for  the  plaintiS.  Said  judgment  was  affirmed  by 
the  appellate  court  on  appeal,  and  by  an  appeal  from  that 
court  the  record  is  brought  here  for  review. 

The  declaration  contams  five  counts,  but,  a  demurrer  hav- 
ing been  sustained  to  the  first  and  second,  only  the  remaining 
three  are  brought  up  by  the  transcript  of  the  record.  Each 
of  said  counts  alleges  that  the  deceased,  at  the  time  he  re. 
ceived  the  injuries  of  which  he  died,  was  riding,  with  all  due 
care  and  caution,  in  a  wagon  drawn  by  two  horses,  along  St. 
Clair  avenue,  in  the  city  of  East  St.  Louis,  and  that  at  the 
point  where  said  avenue  crosses  the  track  of  the  defendant's 
railroad  the  wagon  in  which  he  was  riding  was  struck  by  a 
locomotive  engine  running  on  said  railroad,  and  that  the  de- 
ceased thereby  received  the  injuries  of  which  he  soon  there- 
after died.  The  third  count  alleges  a  breach  by  the  defend- 
ant of  its  statutory  duty  to  cause  a  bell  of  at  least  30  pounds 
weight  to  be  rung  or  a  steam  whistle  to  be  sounded  on  the 
engine,  at  least  80  rods  from  the  highway,  and  kept  ringing 
or  whistling  until  the  highway  was  reached,  and  tnat  by  rea- 
son of  such  breach  of  its  statutory  duty  said  locomotive  en- 
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¥'ne  collided  with  said  wagon,  and  inflicted  said  injuries, 
he  fourth  count  alleges  an  ordinance  of  the  city  of  East  St. 
Louis  limiting  the  sfjeed  at  which  passenger  trains  should  be 
run  in  or  through  said  city  to  10  miles  per  hour,  and  also  al- 
leges that  the  servants  of  the  defendant,  at  the  time  the  de- 
ceased was  injured,  were  running  its  engine  and  train  within 
said  city  at  a  rate  exceeding  10  miles  per  hour,  to  wit,  at  the 
rate  of  30  miles  per  hour,  and  that  in  consequence  thereof  the 
deceased  received  said  injuries.  The  fifth  count  merely  al- 
leges  that  the  defendant,  by  its  servants  in  charge  of  said 
locomotive  engine  and  train,  so  negligently  and  carelessly 
run  and  drove  the  same  that,  by  reason  of  such  negligence 
and  carelessness,  said  engine  run  against  said  wagon,  'and  in- 
flicted said  injuries,  thereby  causing  the  death  of  the  de- 
ceased. 

The  first  question  presented  by  the  counsel  for  the  defend- 
ant arises  upon  the  evidence  offered   to  prove   the  existence 
of  the  ordinance  alleged  in  the  fourth  count.   A  doc- 
ument was  oSered  containing  what  purported  to  •'™<*«' 
be  certified  copies  of  two  ordinances  of  the  city  of  '^^^ 
East  St.  Louis,  and  said  ordinances  were  thereupon 
■objected  to  by  counsel  for  the  defendant  upon  the  specific 
ground  that  they  were  not  signed  by  the  mayor  or  city  clerk 
of  said  city.     This  was  the  only  objection  made,  and,  it  being 
overruled,  an  exception  was  duly  preserved  by  the  defend- 
ant.    The  first  of  said  ordinances  provided,  among  other 
things,  that  no  locomotive  or  train  of^  cars  should  run  or  be 
■drawn  within  the  limits  of  said  city  at  a  greater  rate  of  speed 
than  six  miles  an  hour,  and  the  second   was  an  amendatory 
ordinance,  providing  that  no  passenger  train  should  run  or 
be  driven,  within  the  limits  of  said  city,  at  a  greater  rate  of 
speed  than  ten  miles  an  hour,  and  no  other  locomotive  or 
train  at  a  greater  rate  of  speed  than  six  miles  an  hour.     Ap- 

E ended  to  each  was  a  certificate  of  the  city  clerk,  under  his 
and  and  the  corporate  seal  of  the  city,  that  such  ordinance 
was  a  true  and  correct  copy  of  the  original  ordinance  of  the 
city,  as  the  same  appeared  of  record  in  his  office.  The  signa- 
ture of  the  mayor  did  not  appear  at  the  bottom  of  either  or- 
dinance. 

The  charter  of  the  city  of  East  St.  Louis  empowers  the  city 
council  of  said  city,  by  ordinance,  to  provide  for  and  regu- 
late various  matters,  and,  among  others,  "to  direct  and  regu- 
late  the  speed  of  locomotive  engines  and  cars,"  Said  charter 
also  authorized  the  city  council  to  make,  pass,  publish,  amend, 
and  repeal  all  ordinances  not.inconsistent  with  the  constitu- 
tion 01  the  United  States,  or  of  this  state,  for  the  good  gov- 
•crnment,  peace,  and  orderof  the  city,  and  the  trade  and  com- 
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merce  thereof,  that  might  be  necessary  and  proper  to  carry 
into  effect  the  powers  vested  by  said  cnarter  in  said  city.  A 
subsequent  section,  and  the  one  upon  which  the  objection 
now  under  consideration  is  based,  is  as  follows :  "  All  ordi- 
nances and  resolutions  shall,  before  they  take  effect,  be  placed 
in  the  office  of  the  mayor,  and,  if  he  shall  approve  thereof,  he 
shall  sign  the  same  ;  and  such  as  he  shall  not  approve  of  he 
shall  return  to  the  city  council,  with  his  objections  thereto; 
upon  which  return  the  vote  by  which  such  ordinance  or  res- 
olution was  passed  shall  be  reconsidered,  and  if,  after  such 
reconsideration,  a  majority  of  all  members  elected  shall  agree 
(by  the  ayes  and  noes,  which  shall  be  entered  upon  the  jour- 
nal) to  pass  the  same,  it  shall  go  into  effect ;  ana  if  the  mayor 
shall  neglect  to  approve  or  object  to  or  retain  any  such  ordi- 
nances or  resolutions  for  a  longer  period  than  five  days  after 
the  same  shall  be  placed  in  his  office,  as  aforesaid,  the  same 
shall  go  into  effect,"     i  Priv.  Laws  1869,  p.  896. 

By  this  section  three  separate  modes  are  provided  by  which 
an  ordinance,  after  being  passed  by  the  city  council,  may  be- 
come operative,  viz.:  (i)  oy  the  approval  of  the  mayor,  evi- 
denced oy  his  signature  ;  (2)  by  a  majority  vote  of  the  council, 
on  reconsideration,  after  being  returned  by  the  mayor  with 
his  objections :  and  (3)  by  being  retained  by  the  mayor  more 
than  five  days.  The  objection  offered  is  merely  that  the  or- 
dinances in  question  did  not  appear  to  have  become  operative 
by  a  particular  one  of  these  modes.  The  fact  alleged,  viz., 
that  they  had  not  been  signed  by  the  mayor,  may  be  admitted, 
and  the  "conclusion  that  they  nave  never  taken  effect  by  no 
means  follows.  A  specific  objection,  .ba^ed  solely  upon  a  par- 
■  ticular  fact,  is,  strictly,  a  waiver  of  all  objections  based  upon 
other  facts  not  specified  or  relied  upon.  This  rule  is  based 
upon  the  equitable  consideration  that,  if  the  other  objections 
had  been  made,  it  might  have  been  within  the  power  of  the 
party  oSering  the  evidence  to  obviate  them.  It  it  had  been 
objected  that  the  ordinances  had  not  gone  into  effect  in  either 
of  the  modes  provided  by  the  charter,  the  plaintiff  might  have 
been  able  to  show  that  they  had  been  passed  by  the  council 
over  the  mayor's  veto,  or  that  they  had  become  operative  by 
his  retaining  them  more  than  five  davs  without  signing  them. 
But  the  propriety  of  the  admission  of  said  ordinances  in 
evidence  may  be  placed  on  other  grounds.  The  signature  of 
the  mayor,  where  he  approves  an  ordinance,  is  manifestly  no 
part  of  the  ordinance  itself.  It  is  merely  the  evidence  01  his 
approval  required  by  the  charter.  But  it  is  no  more  a  part 
01  the  ordinance  than  are  the  minutes  of  the  proceedings  of 
the  city  council  in  which  is  recorded  the  vote  by  which  the 
ordinance  is  passed.     True,  an  ordinance  can  have  no  validity 
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until  it  has  been  passed  by  the  council,  and  then  placed  in  the 
mayor'-s  office,  and  afterwards  approved  and  signed  by  him, 
or  retained  without  action  beyond  the  prescribed  penod,  or 
passed  over  his  veto.  The' ordinance,  however,  need  not  bear 
upon  its  face  the  evidence  of  all  or  any  of  these  proceedings  ^ 
except,  of  course,  where  it  is  signed  by  the  mayor,  such  sig- 
nature will  necessarily  appear.  Possibly,  if  no  provision  had 
been  made  by  statute  as  to  thp  mode  of  proving  the  ordinances, 
it  would  have  been  incumbent  on  the  party  alleging  their  ex- 
istence to  prove  each  of  the  steps  by  which  they  were  passed 
and  given  effect.  Article  7,  §  13,  of  the  charter,  however,  pro- 
vides as  follows :  "  All  ordinances  and  resolutions  of  the  city 
may  be  proven  by  the  seal  of  the  corporation ;  and  when  * 
printed  or  published  in  pamphlet  or  booK  form,  and  purport- 
ing to  be  printed  or  puDlisned  by  the  authority  of  the  city 
council,  the  same  shall  be  received  in  evidence  in  all  courts- 
and  places  without  further  proof."  Here  the  proof  was  made 
by  the  corporate  seal,  and  a  certificate  of  the  city  clerk,  who 
was  the  proper  custodian  of  the  seal.  This  was  all  that  was 
required  to  establish,  at  \sast  prima  facie,  the  existence  of  the 
ordinance,  and  its  terms.  In  Pendergast  v.  City  of  Peru,  20' 
111.  51,  it  was  held,  under  a  similar  provision  of  the  charter 
there  in  question,  that  a  copy  of  the  city  by-laws,  certified  by 
thccity  clerk,  and  verified  by  the  corporate  seal,  was  a  literal 
compliance  with  the  charter,  and  was  properly  admitted  in 
evidence.  In  Lindsay  v.  City  of  Chicago,  115  111.  120,  where 
the  question  arose  under  the  provisions  of  article  5,  §  4,  of  the 
general  statute  for  the  incorporation  of  cities  and  villages,  it 
was  contended  that  the  passage  of  the  ordinance  could  be  es- 
tablished only  by  the  production  of  the  journal  containing- 
the  proceedings  of  the  city  council,  showing  the  vote  by  which 
it  was  passed,  but  it  was  held  that  a  certified  copy  of  the  or- 
dinance, attested  by  the  clerk  under  the  seal  of  the  corpora- 
tion, was  competent  evidence  of  its  passage.  'In  Schott  v. 
People,  89  III.  19S,  we  said:  "It  is  doubtless  competent  for 
the  legislature  to  enact  that  the  simple  production  of  the  or- 
dinance, or  of  a  copy  thereof,  shall  he  prima  facie  evidence- 
that  every  step  has  been  taken  with  reference  to  it  essential 
to  make  it  a  valid  ordinance ;"  and  it  was  held  that  such  was 
the  effect  of  the  section  of  the  general  incorporation  act  above 
mentioned.  Under  these  decisions,  as  well  as  upon  principle,, 
it  must  be  held  that  the  copies  of  the  ordinances  in  this  case, 
certified  by  the  city  clerk  and  authenticated  by  the  corporate 
seal,  were  competent  evidence,  tending  to  show  that  said  or- 
dinances had  been  duly  passed  by  the  city  council,  and  that 
they  had  gone  into  effect  in  one  of  the  modes  prescribed  by 
the  charter. 
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The  only  remaining  questions  in  the  case  which  are  opea 
for  consideration  here  arise  upon  the  instructions  to  the  jury. 

Thediscussion,  sofaras  it  is  presented  by  the  briefs 
hiiinto  of  counsel,  relates  mainly  to  the  defendant's  first 
Mut'i*^  instruction,  which  was  modified  by  the  court,  and 
SHM  ttt  w.     given  to  the  jury  as  modified,  and  to  the  defendant's 

third  instruction,  which  was  refused.  The  defend- 
ant's first  instruction  was  as  follows,  the  mctdifications  consist- 
ing in  striking  out  the  words  inclosed  in  brackets,  and  inserting 
those  printed  in  italics :  "  The  court  instructs  the  jury  that  it 
is  the  duty  of  a  person  approaching  a  railroad  crossing  to 
look  along  the  line  of  the  railroad  to  see  if  a  train  is  coming, 
■or  to  listen,  or  to  use  any  other  reasonable  means  of  inform- 
ing himself  of  an  approaching  train,  before  going  on  such 
crossing  ;  [and,  if  he  fails  or  omits  to  do  so,  such  omission  on 
his  part  is  negligence  in  itself ;]  and  if  the  jury  believe,  from 
the  evidence  m  mis  case,  that  the  deceased,  Edward  Voelker, 
approached  the  crossing  in  question  in  this  case  in  a  covered 
milk  wagon  which  had  the  sides  thereof  closed,  and  that  he 
did  not  look  or  listen  for  the  approaching  train,  and  that  if  he 
had  looked  or  listen  for  the  approach  of  said  train  he  might 
have  seen  or  heard  said  train  before  driving  or  going  on  said 
crossing,  [then  he,]  and  that  in  so  doing  he  iaXXea  to  exercise 
ordinary  care  to  avoid  the  injury  which  he  received,  [and,] 
then  the  plaintiff  cannot  recover,  even  though  the  jury  may 
further  believe  from  the  evidence  that  the  defendant's  ser- 
vants or  employes  failed  to  ring  the  bell  or  sound  the  whistle 
as  required  oy  law,  and  were  running  said  train  at  a  greater 
rate  of  speed  than  ten  miles  an  hour.'  The  defendant  s  third 
instruction,  which  was  refused,  was  as  follows :  "  The  court 
instructs  the  jury  that  it  is  the  duty  of  a  person  approaching 
the  crossing  of  a  railroad,  over  a  public  highway,  to  listen  and 
to  look  botn  waj's,  along  the  railroad  track,  for  the  approach 
of  the  railroad  train,  before  going  upon  the  railroad  ;  and  if 
he  goes  upon  the  track  without  taking  such  precautions  to 
guard  against  an  accident,  and  sustains  an  injury  in  conse- 
quence of  his  failure  to  take  such  precautions,  he  cannot  re- 
■cover ;  and  if  the  jury  believe  from  the  evidence  that  the 
said  deceased,  Edward  Voelker,  went  upon  the  crossing  of  the 
•defendant's  railroad  at  St.  Clair  avenue  without  looking  or 
listening  for  the  approach  of  the  train,  and  received  the  imury 
from  which  he  died,  then  the  plaintiff  cannot  recover  and  the 
verdict  should  be  for  the  defendant." 

The  proposition  raised  by  both  of  these  instructions,  and 
upon  wtiich  the  circuit  court  ruled  against  the  defendant,  was 
that  going  upon  a  railway  track  at  the  point  where  it  crosses 
the  highway  or  street,  without  looking  or  listening  for  ap- 
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proaching  trains,  is  negligence /cr  s€  ;  and  that  such  conduct, 
in  case  of  an  injury  at  siich  crossing,  constitutes  such  contrib- 
utory negligence  as  will  bar  a  recovery  therefor.  It  has  been 
the  uniform  doctrine  of  this  court  that  negligence  is  ordinarily 
a  question  of  fact  for  the  jury.  Doubtless  there  may  be  con- 
duct so  clearly  and  palpably  negligent  that  all  reasonable 
minds,  without  hesitation  or  dissent,  would  so  pronounce  it. 
When  that  is  so  the  inference  of  negligence  may  properly  be 
said  to  be  a  necessary  one,  and  sucn  conduct  may  be  treated 
as  negligence  per  se.  But,  as  said  in  Cumberland  Valley  R. 
Co.^.  rkftugans,6i  Md.  53,  i8Am.&Eng.  R.  Cas.  182:  "When 
the  question  arises  upon  a  state  of  facts  on  which  reasonable 
men  may  fairly  arrive  at  different  conclusions  the  fact  of  neg- 
ligence cannot  be  determined  until  one  or  the  other  of  these 
conclusions  has  been  drawn  by  the  jury.  T^e  inferences  to- 
be  drawn  from  the  evidence  must  either  be  certain  and  in- 
controvertible, or  they  cannot  be  decided  upon  by  the  court- 
Negligence  cannot  be  conclusively  established  by  a  state  of 
facts  upon  which  fair-minded  men  may  well  differ."  See,  also, 
Baltimore  &  O.  R.  Co.  v.  Owings,  65  Md.  502,  28  Am.  &  Eng. 
R.  Cas.  639.  It  has  frequently  been  said  in  judicial  decisions 
in  this  state  and  elsewhere  that  it  is  the  duty  of  persons  ap* 
proaching  a  railway  crossing  to  look  and  listen  before  going 
upon  the  track,  ana  that  their  failure  to  do  so  is  negligence ; 
but  it  will  be  found  generally,  though  not  uniformly,  on  ex- 
amining the  cases  wnere  such  language  occi^rs,  that  it  has- 
been  used  in  discussing  the  duty  as  to  care  and  caution  in  ap- 
proaching a  railway  crossing,  viewed  as  a  mere  question  of 
fact,  and  not  as  a  question  of  taw.  It  is  doubtless  a  rule  of 
law  that  a  person  approaching  a  railway  crossing  is  bound, 
in  so  doing,  to  exercise  such  care,  caution,  and  circumspection 
to  forsee  danger  and  avoid  injury  as  ordinary  prudence  would 
require,  having  in  view  all  the  known  dangers  of  the  situation ;. 
but  precisely  what  such  requirements  would  be  must  manU 
festly  differ  with  the  ever  varying  circumstances  under  which 
such  approach  may  be  made.  Ordinarily,  of  course,  the  dil- 
igent use  of  the  senses  of  sight  and  hearing  is  the  most  obvious 
and  practicable  means  of  avoiding  injury  in  such  cases ;  but 
occasions  may,  and  often  do,  arise  where  the  use  of  those 
senses  would  be  unavailing,  or  where  their  non-use  may  be 
excused.  The  view  may  be  obstructed  by  intervening  objects, 
or  by  the  darkness  of  the  night.  Other  and  louder  noises,  as 
is  often  the  case  in  a  city,  may  confuse  the  sense  of  hearing, 
and  render  its  use  impracticable.  The  railway  company,  by 
its  flyman  or  other  agent  or  agency,  may  put  the  person  oil 
his  guard,  and  induce  nim  to  cross  the  track  without  resort- 
ing to  the  usual  precautions.    The  duty  may  be  more  or  less- 
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varied  by  the  age,  degree  of  intelligence,  and  mental  capacity 
of  the  party,  and  by  a  variety  of  other  circumstances  by  whicn 
he  may  be  surrounded.  It  follows  that  no  invariable  rule  can 
be  predicated  upon  the  mere  act  of  failing  to  look  or  listen, 
but  a  jury,  properly  instructed  as  to  the  legal  duty,  in  respect 
to  care  and  caution,  of  a  person  approaching  a  railway  cross- 
ing, must  draw  from  such  act,  in  connection  with  all  the  at 
tendant  circumstances,  the  proper  conclusion  as  to  whether 
he  is  guilty  of  negligence  or  not. 

Mr.  Bishop,  in  nis  recent  treatise  on  Non-Contract  Law,  § 
1043,  after  referring  to  the  decisions  wh'ich  seem  to  hold  that 
the  duty  to  look  and  listen  is  an  absolute  one,  and  that  its 
■omission  is  negligence /^r  ii',  says:  "But  it  is  believed  that 
most  courts  more  accurately  regard  this  sort  of  matter  as 
mere  evidence,  like  any  other  in  the  case;  submitting  all, 
with  proper  instructions,  to  the  jury,  yet  with  the  exceptions 
recognized  in  the  general  law  of  negligence.  To  omit  look- 
ing and  listening,  where  neither  can  do  any  good, — as  where 
the  track  is  hidden  from  sight,  and  other  sounds  drown  the 
noise  of  the  cars, — it  is  not  contributory  negligence ;  and 
there  are  other  circumstances  in  which  the  rule  of  looking 
and  listening  cannot,  in  the  nature  of  this  sort  of  thing,  be  in-  " 
flexible.  Therefore,  to  go  upon  the  track  in  disregard  of  it 
is  not  necessarily,  and  as  a  question  of  law,  negligence."  Tn 
T.  &.  P.  R.  Co.  V.  Chapman,  57  Tex.  75,  it  was  held  that  a 
person  approaching  a  railway  track  at  a  road  crossing  is 
bound  to  use  such  precautions  as  a  prudent  man  would  re- 
sort to  under  like  circumstances,  but  any  attempt  by  the  court 
to  prescribe  the  precise  thing  he  should  do  in  exercising  such 
caution  would  be  an  invasion  of  the  province  of  the  jury,  by 
charging  on  the  weight  of  evidence.  In  Laverenz  v,  C.  R,  I. 
&  P.R.  Co.,  56  Iowa,  689, 6  Am.  &  Eng.  R.  Cas.  274,  the  court, 
after  reviewing  various  authorities,  says:  "These,  and  many 
other  cases  which  might  be  cited,  establish  the  doctrine  be- 
yond question  that  a  person  is  not  necessarily,  and  as  a  ques- 
tion of  law,  negligent  in  going  upon  a  railroad  track  without 
looking  and  listening  for  approaching  trains."  In  Plummer 
V.  Easton  R.  Co.,  73  Me.  591,  6  Am.  &  Eng.  R.  Cas.  165,  it  is 
held  that  the  fact  that  a  person  who,  in  attempting  to  cross  a 
railroad,  does  not,  at  the  instant  of  stepping  on  it,  look  to  as- 
certain if  a  train  is  approaching,  is  not  conclusive  of  a  due 
want  of  care  on  his  part. 

The  foregoing  authorities  are  entirely  in  harmony  with  re- 
peated decisions  of  this  court,  but,  as  the  contrary  doctrine  is 
very  strenuously  insisted  upon  by  counsel  for  the  defendant 
in  this  case,  we  have  been  disposed  to  discuss  the  question 
more  at  length  than  the  condition  of  the  decisions  in  this  state 
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would  otherwise  have  seemed  to  demand.  In  Pennsylvania 
Co.  V.  Frana,  112  III.  398,  the  trial  court  refused  to  instruct 
the  jury  that  it  was  the  duty  of  a  person,  before  attempting 
to  cross  a  railway  track,  to  stop,  if  necessary,  and  look  and 
listen  for  the  approach  of  trains,  before  entering  upon  such 
track,  and  that  if,  by  such  precautions,  he  could  have  discov- 
ered the  approach  of  the  defendant's  train,  and  avoided  the 
injury,  he  could  not  recover.  In  affirming  the  judgment  we 
said:  "It  is  no  doubt  true  that  it  is  the  duty  ofa  person 
about  to  cross  a  railroad  track  to  approach  cautiously,  and 
endeavor  to  ascertain  if  there  is  present  danger  in  crossing; 
and,  where  the  railroad  track  and  crossing  are  so  situated 
that  the  approach  of  a  train  cannot  be  seen,  it  may  be  the 
duty  of  a  person  about  tp  cross  to  stop  and  look,  to  ascertain 
if  a  train  is  coming ;  but  it  is  always  a  question  of  fact  for  the 
jury  to  determine  from  the  evidence,  whether  the  person  in- 
jured has  exercised  proper  care  and  caution  in  crossing  a  rail- 
road track,  and  not  a  question  of  law.  It  was  the  province  of 
the  jury  to  determine  whether  the  plaintiff  was  guilty  of  neg- 
ligence, and  not  for  the  court  to  tell  the  jury  that  certain 
facts  constituted  negligence."  In  Chicago  &  E.  I,  R.  Co.  v. 
O'Connor,  119  III.  586,  in  discussing  the  same  proposition, 
we  said :  "  It  is  only  when  the  conclusion  of  negligence  nec- 
essarily results  from  the  statement  of  fact  that  the  court  can 
be  called  upon  to  say  to  the  jury  that  a  fact  establishes  negli- 
gence as  a  matter  or  law.  If  the  conclusion  of  negligence, 
under  the  fact  stated,  may  or  may  not  result,  as  shall  depend 
on  other  circumstances,  the  question  is.  one  of  fact  for  the 
jury."  See  also  Chicago  &  A.  R,  Co.  v.  Pennell,  94  III.  448; 
Schmidt  v.  Chicago  &  N.  W.  R.  Co.,  83  111.  405 ;  Chicago  & 
N.  W.  R.  Co.  V.  Moranda,  108  III.  576. 

It  is  insisted  that  if  the  court  ruled  correctly  in  modifying 
the  defendant's  first  and  in  refusing  its  third  instruction,  it, 
by  the  same  rule,  must  be  held  to  have  committed 
an  error  in  giving  to  the  jury  the  plaintiff's  third  *it"'r'*f?'* 
instruction,  which  held,  m  substance,  that  if  the  ™,^7,^ 
defendant  omitted  to  perform  its  statutory  duty  in 
relation  to  ringing  a  bell  or  sounding  a  wnistle  on  its  engine, 
such  conduct  constituted  a  prhna  facie  case  of  negligence. 
We  are  unable  to  concur  with  counsel  in  this  view.  A  stat- 
ute commanding  an  act  to  be  done  creates  an  absolute  duty 
to  perform  such  act,  and  the  duty  of  performance  does  not 
depend  upon,  and  is  not  controlled  by,  surrounding  circum- 
stances. Non-performance  of  such  statutory  duty,  resulting 
in  injury  to  another,  may,  therefore,  be  pronounced  to  be 
negligence  as  a  conclusion  of  law. 

Several  questions  of  fact  were,  at  the  instance  of  the  defend- 
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ant,  submitted  to  the  jury  for  special  findings,  one  of  which  was 
modified  by  the  court,  and  submitted  as  modified, 
ttw^mliifl.  ^***  action  of  the  court  in  making  such  modifica- 
atuom.  t'O"  's  assigned  for  error.     Said  question  was  as 

follows,  the  modification  consisting  in  the  insertion 
of  the  words  in  italics:  "Could  the  deceased,  Edward  Voelker, 
if  kt  had  used  ordinary  care  and  diligetue,  have  seen  or  heard 
the  defendant's  train  approaching  the  crossing  over  the  St. 
Clair  avenue,  in  East  St.  Louis,  it  he  had  looked  or  listened 
for  its  approach  to  said  crossing  before  he  drove  or  went  onto 
said  crossing,  at  the  time  he  received  the  injury  from  the 
effect  of  which  he  died?"  To  this  question  the  jury  returned 
a  negative  answer.  It  is  clear  that  the  question,  as  proposed 
by  the  defendant,  called  for  a  finding  as  to  mere  evidentiary- 
facts,  none  of  which,  if  found,  could  have  been  controlling. 
There  was  no  error,  therefore,  in  refusing  to  submit  it  to  the 
jury  in  that  form.  Whichever  way  the  jury  might  have  found, 
their  finding  could  have  had  no  effect  upon  the  general  ver- 
dict. On  this  point  we  refer  to  what  we  naVe  more  fully  said 
in  our  discussion  of  the  same  proposition  in  Chicago  &  N. 
W.  R.  Co.  V.  Dunleavy,  ante,  381. 

The  residue  of  the  propositions  discussed  by  the  appellate 
court  in  its  opinion  do  not  seem  to  be  insisted  upon  by  the 
defendant's  counsel  here,  and  we  therefore  infer  that,  as  to 
those  questions,  they  acquiesce  in  the  rules  laid  down  by  that 
court.  None  of  the  assignments  of  error  insisted  upon  here 
are  in  our  opinion  sustained,  and  the  judgment  of  the  appel- 
late court  will  therefore  be  affirmed.     Judgment  affirmed. 

Fkllura  to  Look  and  Llttan— Wh*th«r  NagHcenc*  u  a  Quettion  of  Law  or 
a  Question  for  tha  Jury. — A  number  of  courts  have  decid^  contrary  to  the 
decision  in  the  principal  case,  that  it  is  such  negligence  for  one  to  attempt 
to  cross  or  go  upon  a  railroad  track  at  a  public  crossing,  orelsewhere,  without 
looking  or  fistenin^  for  an  approacjiing  train  as  predudesa  recovery  for  an  in- 
jury sustained  by  him  from  a  passing  train  or  locomotive,  whether  the  com- 
Biny's negligence  also  contributed  toproduce  the  injury  or  not.  Kelley  f. 
annibal4St.J.R.  Co.  7S  Mo.  138;  13  Am.  A.En^R.  Cas.  638;  Maher  w. 
Railroad  Co..  64  Mo.  267 ;  Fletcher  v.  Atlantic,  etc.,  R.  Co.  64.  Mo.  484 ;  Har- 
lan V  St.  Louis,  etc.,  R.  Co.,  64  M0.480;  Harlan  v.  St.  Louis  etc.  R.  Co.  6$ 
Mo.  22 ;  Zimmerman  v.  Hannibal  &  St.  Jo.  R.  Co.  71  Mo.  476 ;  Henze  v. 
St.  Louis,  etc.,  R.  Co.,  71  Mo.  636 ;  a  Am.  &  Eng.  R.  Cas,  21 1  ;  Moody  v. 
Pacific  R.  Co..  68  Mo.  470;  Bell  v.  Hannibal  &  St.  Jo.  R.  Co.,  72  Mo.  50; 
4  Am.  &  Eng.  R.  Cas.  580;  Purl  ».  St.  Louis,  etc.,  R.  Co..  72  Mo.  168; 
Adams  v.  Hannibal,  etc.,  R.  Co.,  74  Mo.  $;3 ;  Donahue  v.  St.  Louis,  etc.,  R. 
Co..  91  Mo.  257  ;  28  Am.  &  Eng.  R.  Cas.  673 ;  Ivens  -v.  Cincinnati,  etc.,  R. 
Co.  103  Ind.  27 ;  23  Am.  &  Eng.  R.  Cas.2$8.  "There  never  was  a  more- 
important  principle  stated  than  that  the  fact  of  the  failure  to  stop  immedi- 
ately before  crossing  a  railroad  track,  is  not  merely  evidence  of  n^ligence 
for  the  jury,  but  is  negligence  per  se,  and  a  question  for  the  court."  Penn- 
sylvania R.  Co.  V.  Beale.  73  Fa.  St;  504 ;  Pennsylvania  R.  Co.  v,  Weber,  26 
P.  F.  S.  (Pa.)  168 ;  Reading  &  C.  R.  Co.  v.  Ritchie.  102  Pa.  St.  425,  19  Am. 
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A  Eng.  R.  Cas.  167 ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Franz,  poi/.  p.  628. 
"  The  rule  is  now  fairly  established  in  thisstateaswellasby  courtsgenerally 
that  it  is  negligence  per  se  for  a  person  to  cross  a  railroad  track  without 
first  looking  ana  listening  for  a  coining  train,  if  there  is  a  chance  to  do  so." 
State  v.  Maine  Cent.  R.  C9.,  76  Me.  357;  19  Am.  &  Eng.  R.  Cas.312  ;  Lesaa 
V.  Maine  Cent.  R.  Co.  77  Me,  85  ;  23  Am.  ft  Eng.  R.  Cas.  245.  See  Tit^ 
"Crossings,"  4  Am.  &  Eng.  Ency.  of  Law,  944 — 946. 

Duty  to  Stop,  Look  and  Liiten  at  Railroad  Croning — RIskAHumod. — It  is: 
the  duty  of  a  person  approaching  a  railroad  crossing  to  stop  and  look  in 
both  dirfctions  for  approaching  trains,  and  also  to  listen  for  the  same  pur- 
pose, particularly  when  he  has  reason  to  believe  a  train  is  likely  soon  to 
pass,  and  if  he  fails  to  perform  this  duty,  or  sees  the  approaching  train  and 
does  not  wait  for  it  to  pass,  he  assumes  the  risk  ol  accident  and  cannot  re- 
cover, unless  defendant's  employes,  seeing  him  on  the  track,  n^lected  to 
use  the  means  reasonably  within  their  power  to  prevent  the  accident. 
Dunning  v.  Bond.  38  Feci.  Rep.  813. 

In  a  case  decided  bytheNew  York  Court  of  Appealsjune4.  i839,Cullen  v, 
Delaware  &  H.  Canal  Co.,  it  appeared  that  three  witnesses  testified  that  dc-  - 
ceased  approached  defendant  s  railroad  track  rapidly,  looking  directly  ahead. 
and  making  no  such  movement  as  would  have  been  necessary  to  enable  him 
to  see  the  approaching  engine,  and  that  they  called  to  him.  but  he  appeared 
not  to  hear  until  he  got  upon  the  track.  At  any  point  within  70  feet  of  the 
crossing  decedent  could  have  seen  the  track  for  a  considerable  distance  in 
the  direction  from  which  the  engine  was  coming,  if  he  had  looked.  The 
accident  occurred  on  5unday,on  which  day  engines  were  seldom  moved  on 
defendant's  road,  //e/ii,  that  decedent's  negligence  in  not  stopping  to  look 
and  listen  wassuch  as  to  preclude  a  recovery,  though  the  engineer  did  not. 
give  the  signals  required  on  approaching  a  crossing.  The  court  said :  "  It. 
seems  very  plain  that  the  duty  which  rests  upon  a  traveller  in  approaching  a. 
railroad  crossing,  to  look  and  listen,  was  not  discharged  by  the  intestate. 
It  may  be  said  that  he  was  thrown  oS  his  guard  by  not  heanng  the  engine  ; 
by  the  omission  of  the  defendant's  servants  to  ring  the  bell  or  sound  tbe- 
whistle ;  by  the  fact  that  engines  or  trains  were  seldom  moved  on  this  rend 
on  Sunday ;  and.  in  addition,  it  is  urged  that  he  could  not  have  looked 
south  without  partially  turning  around,  and  that,  if  he  had  seen  the  engine^ 
he  would  have  had  diniculty  in  turning  his  wagon  in  the  highway  at  that 
point.  But  we  cannot  listen  to  these  suggestions  without  opening  the 
door  to  excuses  which  in  the  end  would  subvert  the  rule  which,  on  the 
whole,  tends,  we  think,  to  protect  life,  viz,,  that  the  omission  of  a  railroad 
company  to  perform  its  duty  under  circumstances  like  these  does  not  justify 
a  traveller  on  a  highway  in  not  observing  care  on  his 'own  part  by  looking 
and  listening  before  crossing  a  railroad  track  in  order  to  escape  the  danger 
of  moving  trains.  There  is  no  evidence  that  the  intestate  did  look  or 
listen.  On  the  contrary,  the  strong  inference  from  the  evidence  is  that  he 
neither  looked  nor  listened,  and  there  is  no  reasonable  ground  tor  the 
supposition  that  he  was  in  a  position  where  he  had  to  choose  between, 
imminent  perils,  and  that  he  could  not  have  escaped  one  without  encoun- 
tering the  other," 

In  Weir  V.Canadian  Pac.  R.  Co.  16  Ont.  App.  Rep.  100,  it  was  held  that 
a  traveller  on  approaching  a  railway  crossing  is  bound  to  use  such  facul- 
ties of  sight  and  nearing  as  he  may  be  possessed  of,  and  when  ne  knows  he 
is  approaching  a  crossing  and  the  line  is  in  view,  and  there  is  nothing  urpre- 
vent  nim  from  seeing  and  hearing  a  train  if  he  looks  for  it,  he  ought  not 
to  cross  thetrackinfrantof  it,  without  looking,  mereljr  because  the  warning 
required  by  law  has  not  been  given.  Osler,  J.  A.,  said :  "  Conceding  that 
there  was  evidence  of  negligence  on  the  part  of  the  defendants  in  omitting 
to  give  the  statutory  warning,  we  must  ocvertbelesa  sec  whether  the  plaintiS 
39  A.  &  E.  R.  Cas,— 40 
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could  not.  by  the  exerciseof  reasonable  care  have^avoided  the  consequence 
of  the  defendants' want  of  it.  1  seenothingto  the  contraiy  of  this  actually 
decided  in  the  case  of  Peart  v.  Grand  Trunk  R.  Co,.  lo  A.  R.  191,  and  it 
accords  with  what  has  been  determined  in  Johnston  v.  Northern  R.  Co^ 
34  U.  C.  R.  432.  See  also  Miller  v.  Grand  Trunk  R.  Co..  25  C.  P.  389.  and 
Bc^^  1/.  Great  Western  R.  Co.,  23  C.  P.  573.  Now,  1  certainly  do  not 
mean  to  lay  it  down  that  it  is  the  duty  of  a  traveller  on  approachine  a  rail- 
way crossing  to  stop,  and  to  get  out  of  his  vehicle  and  examine  tne  line 
before  crossing  it.  If  that  was  the  law,  he  could  hardly  ever  cross  except 
at  his  own  risk,  for  by  the  time  he  had  made  one  examination  and  was 
ready  lo  proceed  it  would  be  said  he  ought  not  to  cross  until  he  had  made 
another,  and  so  ad  infinitum.  But  1  think  he  is  bound  to  use  such  faculties 
of  sight  and  hearing  as  he  may  be  possessed  of.  and  when  he  knows  he  is 
approaching  a  crossing  and  the  line  is  in  view  and  there  is  nothing  lo  pre- 
vent him  from  seeing  and  hearing  a  train  if  he  looks  for  it,  he  ought  no^ 
to  attempt  to  cross  the  track  in  front  of  it  merely  because  the  warning  re- 
quired by  law  has  not  been  given.  The  defendants  no  doubt  in  a  case  like 
that  assume  the  onus  of  making  out  that  there  was  contributory  negligence, 
and  this  is  a  question  to  be  determined  by  the  judge  or  jury,  as  the  case 
may  be,  upon  a  consideration  of  all  the  surrounding  circumstances." 

Same — S«v«ral  Tracki  at  CroMing— View  Obttruct«d,— In  the  case  of 
Ruttsz'.  St,  Louis  I.  M.  &S.  R.  Co., decided  bv  thesupreme  court  of  Mis- 
souri, June  10,  18S9,  which  was  an  action  against  the  defendant  company 
for  causing  the  death  of  plaintiff's  intestate  at  a  highway  crossing,  it  ap- 
peared that  the  deceased,  a  woman  65  yeais  of  age,  while  passing  the  cross- 
ing, where  there  were  six  or  seven  tracks,  from  east  to  west,  was  killed  by 
a  train  detached  from  the  engine  moving  towards  the  north  on  the  second 
track  from  the  west.  As  she  passed  over  the  third  track  from  the  west, 
her  face  was  turned  to  the  west,  and  she  continued  looking  in  that  direc- 
tion until  she  stepped  on  the  second  track.  Her  attention  was  apparently 
attracted  to  a  moving  engine  on  one  of  the  tracks  to  the  north.  It  appeared 
that  cars  extended  on  the  intermediate  tracks  up  to  the  crossing,  but  that, 
afKr  passing  the  third  track,  intestate  would  have  had  an  unobstructed  view 
from  the  south,  if  she  had  looked  around,  and  could  have  seen  the  train  in 
time  to  avoid  injury.  The  petition  alleged  that  intestate  was  killed  just  as 
she  stepped  on  the  second  track,  and  did  not  charge  that  the  railway  em* 
ployes  could  have  prevented  the  injury  after  she  appeared  on  that  track. 
.WfW,  that  intestate  was  guilty  of  contributory  negligence  sufficient  to  bar 
recovery,  though  defendant  was  also  negligent  in  the  management  of  the 

In  Fletcher  v.  Fitchburg  R  Co.,  decided  by  the  supreme  court  of  Massa- 
chusetts, May  9,  1889.  the  plaintiff  approached  a  crossing  from  the  south 
side  of  the  railroad,  driving  a  four  horse  team.  There  were  on  the  railroad 
at  the  crossing  two  main  tracks,  and  two  side  tracks.  The  distance  between 
adjacent  tracks  was  about  seven  feet.  On  the  south  side  of  the  railroad 
and  on  the  east  side  of  the  highway  was  a  barn  thirtv  feet  distant  from  the 
nearest  side  track.  A  person  driving  northerly  on  tne  highway,  as  soon  as 
he  had  passed  the  bam  would  have  an  unobstructed  view  along  the  track 
towards  the  east  for  a  distance  of  over  300  feet.  The  plaintiff  was  struck  by 
the  engine  of  a  regular  passenger  train  coming  from  the  east  on  the  main 
track.  The  plaintiff  had  Known  for  some  years  that  a  passengtr  train  from 
the  east  arrived  there  daily  at  about  that  time.  He  also  knew  that  there 
was  no  flagman  maintained  at  the  crossing.  According  to  the  plaintiff's 
account  a  freight  train  had  backed  up  over  the  crossing  to  get  some  cars 
which  were  standing  on  the  southerly  side  track.  The  plaintiff  as  he  was 
about  crossing  the  track  held  his  horses  back  a  little,  and  just  came  to  a 
stop  as  the  train  was  passing  over  the  crossing.    When  the  cars  got  by,  he 
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started  to  cross,  and  as  soon  as  he  got  across  far  enough  to  enable  him  to 
Jookpast  the  freight  train  he  saw  the  engine  of  the  passei^er  train  right  up- 
on him.  He  testified  that  when  he  stopped  his  team  he  was  right  opposite 
the  bam  ;  that  when  he  started  his  team  the  freight  train  was  going  over 
and  got  over  the  crossing :  that  he  could  not  say  whether  the  rear  car  had 
got  over"roore  than  onecar'slength  or twocar's length"  ;  and  that  thefreight 
train  was  in  such  a  position  that  he  could  not  see  the  northerly  main 
track.  Upon  these  facts,  the  court  held  that  the  plaintiff  was  not  in  the 
exercise  01  ordinary  care,  and  was  not  entitled  to  recover.  Ksowlton,  j., 
said  :  "As  a  general  rule,  a  person  is  not  in  the  exercise  of  due  care  who 
attempts  to  cross  a  railroad  track  without  taking  reasonable  precaution  to 
assure  himself,  by  actual  observance,  that  there  is  no  danger  from  approach- 
ing trains.  It  has  been  held  in  many  cases  that  he  cannot  properly  trust 
his  sense  of  hearing  alone,  but  must  use  his  sight  as  well,  if  it  is  reasonably 
practical  so  to  do.  Butterfield  v.  Western  R.  Co.,  10  Alien,  532  ;  Allyn  v. 
Boston  &  A.  R.  Co.,  105  Mass,  77 ;  Wright  -v.  Boston  &  M.  R.,  129  Mass. 
440;  a6  Am.  &.  Eng.  R.  Cas.  izi;  Tully  i*.  Fitchburg  R.  Co.,  134  Mass.  499; 
14  Am.  4  Eng.  R.  Cas.  68z ;  Wheelwrighlw.  Boston  &  A.  R.  Co..  135  Mass. 
225,  16  Am.  &  Eng.  R.  Cas.  315-  This  rule  has  been  held  applicable  where 
a  plaintiff's  attention  has  been  diverted,  or  his  view  of  a  coming  train  has 
been  obstructed,  by  another  train  which  has  just  passed.  Bancroft  v.  Bos- 
ton &  W.  R„  97  Mass.  375 ;  Mayo  v.  Boston  &  M.  R.,  104,  Mass.  137-141  ; 
Allenon  v.  Boston  &  M.  R.  Co,.  146  Mass.  241,  34  Am.  &  Eng.  R.  Cas.  563; 
Granger  -v.  Boston  &  A.  R.  Co.,  146  Mass.  276.  •  •  •  The  case  is  very 
diflerent  from  French  v.  Taunton  Branch  R.  Co.,  1 16  Mass.  537,  in  which  it 
.appeared  that  the  plaintiff  was  crossing  a  single  track  railroad,  and.  see- 
ing that  a  freight  train  had  just  passed,  did  not  look  to  see  if  another 
train  was  closely  following  it,  and  was  struck  by  a  car  which  had  been  de- 
tached to  make  a  flying  switch.  So,  too,  in  Griffin  v.  Boston  &  A.  R.  Co., 
148  Mass.  143.  the  plaintiff,  having  seen  a  freight  train  go  by,  was  struck  by 
cars  following  close  behind  it,  which  had  acciaentiy  become  separated  from 
the  train.  In  each  of  these  cases  it  was  left  to  the  jury  to  determine  wheth- 
er due  care  required  the  plaintifl  to  look  for  detached  cars  following  imme- 
diately behind  a  passing  train.  The  case  at  bar  is  also  clearly  distinguish- 
able from  Hanks  v.  Boston  &  A.  R.  Co.,  147  Mass.  495,  35  Am.  &  Eng.  R. 
Cas,  321. 

"The  rule  as  to  looking  for  trains  when  about  tocrossa  railroad,  laid  down 
in  the  cases  which  we  have  cited,  prevails  in  nearly  all  the  courts  in  this 
country.  The  material  facts  in  Marty  i/.  Chicago,  St.  P.  M.&O.  R.  Co.,  38 
Minn.  io3,  were  almost  identical  with  those  in  the  case  at  bar.  It  is  said  in 
the  opinion  that,  after  the  plaintiff '  had  crossed  the  track  of  the  St.  Paul  A 
Duluth  road,  ♦  *  *  which  was  used  for  incoming  trains,  and  stopf)ed 
to  wait  for  the  passing  of  the  freight  train  then  occupying  the  crossing, 
and  going  into  the  city,  this  train  obscured  the  view  of  the  other  track,  and 
the  plaintiff  did  not  see  or  hear  the  approach  of  the  outgoing  passenger 
train,  due  at  or  about  that  time  at  the  crossing,  on  its  way  east.  But,  as 
soon  as  the  freight  train  had  passed,  he  immediately  started  up,  and  drove 
on  the  second  track  used  for  outgoing  trains,  and  was  intercepted  by  the 
engine  of  the  passenger  train.  He  knew  that  the  easterly  track  was  used 
for  outgoing  trains,  and  had  before,  on  several  occasions,  seen  two  trains 
there  under  similar  circumstances,  and  knew  that  the  trains  there  were  fre- 
quent, and  knew  that  a  train  went  out  in  the  evening,  and  that  no  flagman 
was  stationed  there.  He  testifies  that  he  could  not  see  the  passenger 
train,  because  the  freight  train  was  in  the  way,  and  he  drove  on  behind  the 
latter,  so  that  he  did  not  discover  the  approach  of  the  engine  till  it  was 
within  a  few  feet  of  him.  ■  •  *  He  admits  that,  but  for  the  freight 
train,  the  track  could  have  been  seen  at  least  500  feet  in  the  direction  from 
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which  the  passenger  train  came.  *  ♦  ♦  A  trifling  delay  would  have  en- 
abled him  to  looK,  and  this  precaution  was  the  mare  important,  because 
the  noise  of  the  passing  freight  train  wouid  prevent  him  from  hearing  the 

Sproach  of  the  other  train.    The  evidence  is  clear,  not  cpnfliaing.  and 
e  facts  not  complicated,  and  the  case  was  properly  passed  on  by  the  court, 
without  submitting  it  to  the  jury.' 

■'  So  in  McCrory  v.  Chicago,  M.  &  St.  P.  R.  Co.,  31  Fed.  Rep.  531.  where 
the  plaintiff's  view  of  the  passenger  train  that  struck  him  was  cut  oS  by 
Gmolce  from  a  freight  train  which  had  just  passed,  the  judge  says  the  plaint- 
iff "must  have  known  that  there  were  two  tracks,  and  that  a  train  was  liable 
to  come  on  each  track;  and  if,  when  approaching-a  track,  he  finds  any- 
thing which  temporarily  obstructs  his  vision,  it  is  his  duty  to  wait  tilt  the 
temporary  obstruction  isremoved.  He  cannot  say, 'there  issomething  tem- 
porarily obstrttcting  my  vision,  but  I  will  take  itforgranted  there  isnodan- 
ger,'and  undertake  tocross  the  track.  •  •  »  The  law  lays  it  down  clearly 
thata  man  must  look  and  listen ;  and  if,  by  looking  and  listening,  he  could 
ascertain  the  approach  of  a  train  and  fails  to  do  so.  he  is  guilty  oT  lontribu- 
tory  negligence  and  cannot  recover."  See.  also,  Railroad  Co.  v.  Butler,  103. 
Ind,  31 ;  Stubiey  v.  Railroad  Co.  L.  R.  I.  Exch..  13 ;  Chase  v.  Railroad  Co. 
78  Me.  346 ;  Heaney  v.  Railroad  Co.  19  N.  E.  Rep,  4.22,  (New  York  Court 
of  App^s) ;  Greenwood  v.  Railroad  Co.  (Pa.),  17  Atl.  Rep.  188." 

Sams — Queitlon  for  Jury, — In  an  action  for  an  injury  occurring  at  a  rail- 
road crossing,  it  is  error  for  the  court  to  instruct  the  jury  that  under  cer-  ■ 
tain  circumstances  there  was  no  occasion  for  plaintiff  to  stop  his  team 
before  crossing  the  track,  as  it  is  for  the  jury  to  say  from  all  the  circum- 
stances of  the  case  whether  it  is  a  traveler's  duty  to  stop,  look  and  listen 
before  attempting  to  cross,  and  whether  failure  to  do  so  amounts  to  con- 
tributory negligence.  Dwinell  v.  Abbott,  Missouri  Supreme  Court.  Oct. 
15,  1889. 

In  an  Illinois  case,  the  plaintiff  while  crossing  a  railroad  track  in  an  old 
wagon  which  made  considerable  noise,  without  stopping  his  team  before 
reining  the  track,  was  struck  and  injured.  He  knew  that  a  train  was  due 
about  that  time.  It  appeared,  also,  that  there  were  obstructions  in  his 
view  of  the  track,  //eta,  that  the  plaintiff  was  not  guilty  of  contributory 
n^igence  as  a  matter  of  law,  and  the  court  committed  no  error  in  submit- 
ting the  question  of  comparative  negligence  to  the  jury.  Chicago  &  lows. 
R.  Co.  V.  Lane,  Illinois  Supreme  Court,  October  31,  1889. 


Lake  Shore  &  Michigan  Southern  R.  Ca 


Franz. 

{Pemt^lvama  Si^eme  Court,  June  28,  1889.) 

CroMlnf—Obftruetod  Via  w— Contributory  Nsgllgane*, — The  tracks  of  two 
lailroad  companies  crossed  a  highway  at  the  place  where  the  plaintiff  wa* 
injured.    When  plaintiff  came  to  the  first  aet  of  tracks  he  found  the  view  of 
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the  second,  defendant's  tracks,  partially  obstructed  by  standing  cars.  The 
gates  provided  at  the  crossing  were  up.  PlaintlH  stopped,  looked  and  list- 
ened,  and  while  so  doing  saw  a  hand-car  pass  on  defendant's  tracks.  He 
then  started  on,  and  saw  nothing  until  he  was  struck  by  a  second  hand-car 
which  was  going  at  a  rapid  rate  and  gave  no  warning  of  its  approi^:h.  It 
was  impossible  to  say,  as  a  matter  of  law,  that  it  was  plaintiff's  dutv  to 
stop  again  before  going  on  defendant's  tracks,  or  that  he  might  have 
stopped  at  a  better  place.  Held,  that  contributory  negligence  on  the  part 
of  the  plaintiff  was  not  clearly  shown,  and  it  was  proper  to  refuse  a  non- 
Same — Duty  to  Stopi  Look  and  Liiten — Open  Cateti — The  fact  that  the 
safety  gates  at  a  highway  crossing  are  itp  does  not  release  a  person  about 
to  cross  the  track  from  the  necesssity  of  stopping,  lookingand  listening  for 
approaching  trains. 

Same — Initructlont. — After  refusing  to  chaise  that  allowing  the  gates  at 
the  crossing  to  be  open  was  negligence  in  law,  and  referring  this  question 
to  the  jury,  the  court  chained  as  follows :  "  The  fact  that  the  gates  were  up 
would  be  notice  to  plaintiff  that  there  would  be  no  danger  in  crossing  the 
track :  it  would  be  an  invitation  to  him  to  cross  the  track ;"  and  "  ii  the 
jury  find  that  there  was  no  warning  given  at  all,  the  plaintiff  had  a  right  to 
suppose  that  the  track  was  dear."  Immediately  after  these  instructions 
the  court  said ;  "  At  the  same  time  it  would  not  excuse  him  from  exercis- 
ing due  care  in  approaching  and  crossing  the  track  and  finding  out  wheth- 
er or  not  there  were  cars  approaching."  Held,  that  judged  in  connection 
with  their  context,  the  charges  were  unobjectionable. 

Parsonal  Injur}^  Elements  of  Damage — Pain  and  Suffering, — In  an  action 
for  personal  injuries  the  court  in  instructing  the  jury  as  to  the  elements  of 
damage  included  as  one  of  them  the  pain  and  suffering  which  the  plaintiff 
"  has  undergone  and  may  undei^."  In  a  subsequent  charge  the  pain  and 
suffering  were  limited  to  "  that  already  exjierienced  and  likely  to  be  yet  ex- 
perienced." Held,  that  while  the  instruction  was  open  to  criticism  m  not 
bringing  out  with  sufficient  prominence  the  idea  ol  compensation,  yet  o 
the  whcrte  it  was  — ■ 


Error  to  Erie  County  Court  of  Common  Pleas. 

Action  by  Albert  Franz  against  the  Lake  Shore  &  Michi- 
gan Southern  Railway  Company,  The  facts  sufHciently  ap- 
pear in  the  charge  to  the  jury,  which  was  as  follows : 

"The  fact  that  on  the  21st  day  of  November,  1884,  the 
plaintiff,  while  going  to  his  work,  about  7  o'clock  in  the  mom. 
mg,  crossing  the  railroad  track  of  the  defendant  company, 
was  in jure(f— seriously  injured — is  not  disputed.  It  is  not 
disputed  that  before  this  injury  he  was  able  to  do  heavy  work, 
and  that  since  the  injury— whether  as  the  result  of  the  injury 
or  not  is  for  you  to  decide— he  has  not  been  able  to  do  the 
same  work  that  he  did  before,  and  latterly  has  not  been  able 
to  work  at  all.  It  is  for  you  to  decide  what  was  the  cause  of 
the  injury  that  he  sustained.  If  it  was  from  the  negligence  of 
the  defendant  company,  without  any  contributory  negligence 
on  his  part,  he  is  entitled  to  recover  damages  for  it.  Every 
corporation  is  liable  for  the  natural  results  of  their  own  neg- 
ligence, unless  the  result  was  partially  caused  by  contribu- 
tory negligence  on  the  part  of  the  one  who  was  injured. 


ty  Google 


630  LAKE  SHORE  &  MICHIGAN  SOUTHERN  R.  CO.  V.  FRANZ. 

What  is  the  testimony  in  this  case  ?  The  testimony  of  the 
plaintiff  is  that  upon  this  morning,  going  to  his  work,  he  was 
overtaken  by  Mr.  Decknor,  going  in  the  same  direction,  and 

§ot  into  his  wagon,  and  rode  with  him  towards  the  track; 
lat  before  he  reached  the  track,  somewhere  at  or  near  the 
track  of  the  Philadelphia  &  Erie  Railroad,  which  crosses  Pa- 
rade street  immediately  south  of  the  tracks  of  the  Lake  Shore 
Company,  they  stopped,  and  looked  and  listened  for  ap- 
proaching trains ;  that  the  gates  provided  by  the  company 
at  Parade  street  were  up ;  that  the  view  was  partially  ob- 
structed to  the  west,  over  the  main  tracks  of  the  defendant 
company,  by  cars  standing  on  the  side  tracks  nearly  to,  and^ 
as  some  witnesses  testify,  extending  into,  the  sidewalk  on 
Parade  street;  that  at  that  time,  while  stopping  there,  and 
waiting  and  looking,  one  hand-car  passed  ;  that  they  then 
started  on,  and  saw  nothing  until  they  were  struck  by  a  sec- 
ond hand-car  ;  that  while  crossing  the  track  the  horses  were 
on  a  walk,  and  that  they  were  struck  by  the  car  going  at  a 
high  rate  of  speed.  Mr.  Decknor,  the  teamster,  who  was  in 
the  wagon  with  the  plaintiS,  and  drove  the  horses,  corrobo- 
rated the  statement  made  by  the  plaintiff.  Mr.  Smith  says 
that  he  saw  the  team  stop,  and  then  start  forward  again  on  a 
walk.     He  says  the  second  hand-car  came  on  as  fast  as  an  ex- 

gress  train.  Frank  Frommnecht  saw  the  team  stop.  John 
owman  saw  the  accident.  I  don't  know  that  he  said  he  saw 
the  team  stop.  He  says  he  saw  the  hand-car  coming  at  a  rapid 
speed,  and  he  and  the  other  witnesses  say  that  the  cars  ex- 
tended to,  and  some  of  them  say  over  into,  the  sidewalk  on 
the  west  side  of  Parade  street.  Mr.  Kellar  says  that  the 
hand-car  was  going  about  ten  miles  an  hour.  Now,  the  de- 
fendant's witnesses  contradict  the  important  portions  of  the 
testimony  on  the  part  of  the  plaintiff.  There  were  eight  of 
them  on  the  car  at  the  time  of  the  accident, — the  foreman^ 
and  seven  men  who  were  assisting  him.  The  testimony  of 
each  of  them  substantially  corroborates  the  testimony  of^the 
foreman,  who  says  that  they  started  at  seven  o'clock  from  the 
round-house  or  engine-house  for  their  work  east  of  the  city- 
He  says  that  they  went  at  the  rate  of  about  five  miles  an 
hour;  that  when  they  came,  or  before  they  came,  to  Parade 
street,  just  before  that,  they  saw  the  horses  coming,  as  they 
all  agree,  upon  a  smart  trot ;  that  they  immediately  nallooed, 
and  gave  wnat  warning  they  could  by  hallooing,  to  the  plaint- 
iff and  his  companion  in  the  wagon,  and  put  on  the  brakes, 
and  reversed  the  power,  and  did  their  utmost  to  check  the 
speed  of  the  car,  and  stop  it,  and  that  when  the  car  did  ac- 
tually  strike  the  horses  it  was  almost  stopped,  and  going  very 
slowly. 
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"  The  first  question  for  you  to  decide  is,  was  there  negli- 
gence on  the  part  of  the  railroad  company  or  its  employes? 
Because,  if  there  was  no  negligence  on  the  part  of  them,  the 
plaintiff  is  not  entitled  to  recover.  His  right  to  recover  de- 
pends on  the  accident  having  been  occasioned  by  the  negli- 
gence of  the  railroad  company  or  its  employes.  It  has  been 
shown  in  evidence  to  you  that  there  is  an  ordinance  of  the 
city  of  Erie  which  requires  the  railroad  companies,  at  this 
street,  to  erect  and  maintain  safety-gates.  These  gates  should 
be  operated  and  watched  at  all  times  when  there  is  much 
travel  across  the  tracks  on  the  street.  At  such  times  when 
there  is  a  good  deal  of  travel,  a  neglect  to  operate  the  gates 
and  lower  them  across  the  street,  when  there  are  cars  ap- 
proaching, would  be  negligence  on  the  part  of  the  railroad 
company.  Whether  at  this  time  it  was  negligence  in  not  hav- 
ing the  gates  so  operated,  at  this  time  ol  day,  depends  on 
how  much  travel  there  was  ordinarily  across  the  tracks  at  that 
time  of  day ;  and  that  is  a  question  for  you  to  decide.  I  can- 
not say  that,  as  a  matter  of  law,  it  was  negligence  in  them 
not  to  nave  the  gates  in  operation  at  that  time.  It  is  for  you 
to  decide,  as  a  question  of  fact. 

"If  at  that  time  there  was  a  considerable  amount  of  travel, 
then  the  fact  that  the  gates  were  up  would  be  notice  to  the 
plaintiff  that  there  was  no  danger  411  crossing  the  track;  it 
would  be  an  invitation  to  him  to  cross  the  track.  At  the 
same  time  it  would  not  excuse  him  from  exercising  due  care 
in  approaching  and  crossing  the  track,  and  finding  out  wheth- 
er or  not  there  were  approaching  cars.  Because  the  fact,  if 
it  is  a  fact,  that  the  railroad  company  were  negligent,  would 
not  excuse  him  for  being  negligent.  He  must  use  proper 
care  in  crossing,  irrespective  of  uie  fact  of  whether  or  not 
the  railroad  company  used  care. 

"It  is  also  the  duty  of  the  employes  of  the  company  to  give 
some  warning  of  their  approach, — riding  on  a  car,  or  of  other 
employes  of  the  company  ;  to  give  some  warning  of  the  ap- 
proach, whether  by  lowering  the  gates,  or  a  watchman,  or 
crying  out.  The  eight  men  on  this  car,  or  such  as  testify, 
tell  you  that  they  did  halloo  at  the  tops  of  theirvoices.     The 

Elaintiff  tells  you  that  he  heard  nothing  of  the  kind,  and  Mr. 
(ecknor  says  he  heard  nothing  of  the  kind.  And  now  it  is 
for  you  to  say  whether  they  did  give  such  warning,  and 
whether  that  warning  was  sufficient  to  excuse  them  from  any 
negligence,  or  relieve  them  from  the  imputation  of  negligence. 
If  you  find  that  the  employes  of  the  railroad  were  guilty  of 
negligence,  it  is  your  duty  to  inquire  whether  or  not  the 
plaintiff  was  negligent ;  for,  if  he  was  guilty  of  negligence 
which  contributed  to  the  accident,  he  cannot  recover,  no 
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matter  how  negligent  the  employes  of  the  railroad  company- 
were.  It  was  tne  duty  of  the  plamtiS  to  use  care  in  approach- 
ing the  tracks,  to  stop  and  look  and  listen  for  approaching 
■cars.  It  was  also  his  duty  to  keep  such  lookout  as  was  rea- 
sonable while  crossing  the  track,  and  avoid  a  car  if  he  could, 
«ven  after  he  had  started  to  cross  ;  and  it  was  his  duty  that 
the  horses  should  be  driven  in  a  careful  and  cautious  manner. 

"  The  plaintiff  and  the  driver  both  say  they  crossed  on  a 
■walk.  The  witnesses  on  the  other  side  say  tney  crossed  on 
a  smart  trot,  and  that  neither  the  plaintiff  nor  the  driver  were 
looking  towards  the  west,  and  paid  no  attention  to  the  warn- 
ing given  them  by  those  on  the  car.  These  are  circumstances 
for  you  to  consider  in  determining  whether  or  not  the  plaint- 
iff was  himself  guilty  of  negligence.  If  you  find  for  the 
plaintiff  on  this  point,  and  findthat  the  railroad  company  were 
negligent,  and  that  this  accident  resulted  from  tneir  negli- 
gence, and  that  the  plaintiff  was  guilty  of  no  contributory 
negligence,  it  would  be  your  duty  to  fix  the  amount  of  dam- 
^es.  In  doing  this  you  should  take  into  consideration  the 
-expense  of  his  sickness,  although  1, think  there  has  been  no 
■evidence  given  of  the  amount  for  medical  attendance,  etc 
You  don't  know  what  that  was.  You  should  take  into  ccn- 
sideration  the  loss  of  wages  that  he  has  suffered  and  will 
suffer  during  his  life  in  consequence  of  this  injury.  Upon 
that  point  you  have  the  testimony  of  witnesses  who  tell  you 
how  much  he  earned  before  the  accident,  and  also  the  testi- 
mony  as  to  how  much  he  has  been  able  to  earn  since  the  ac- 
cident, and  as  to  his  disability  to  work  now.  In  considering 
ing  the  amount  it  is  your  duty  to  consider  the  probability 
•of  his  life.  Tables  of^  mortality  have  been  shown  to  you 
which  show  that  at  the  age  of  23,  when  he  was  injured,  the 
probability  of  life  was  40  years. 

"Now,  It  is  claimed  by  the  defendants  that,  although  the 
plaintiff  was  injured  at  tne  time  of  this  accident,  yet  his  pres- 
ent condition  is  not  wholly  the  result  of  that  injury,  but  par- 
tially the  result  of  the  other  misfortune  which  he  has  had, — 
this  hunch  on  his  back ;  and  the  testimony  of  the  physicians 
as  to  whether  or  not  this  condition  was  produced  by  the  in- 
jury or  the  hunch  is  conflicting.  You  have  only  the  right, 
in  considering  the  damages  you  should  award  him,  if  any- 
thing, to  consider  the  disability  that  resulted  from  this  in- 
jury. If  any  part  of  the  disability  resulted  from  the  other 
misfortune  that  he  has,  you  cannot  take  that  into  consider- 
ation in  fixing  the  damages.  The  defendant  is  only  liable  for 
the  injury  caused  by  its  negligence,  and  for  no  disability  that 
■was  caused  by  other  causes. 

"You  have  also  the  right,  in  estimating  the  damages,  to  con- 


ty  Google 


CROSSING — DUTY   TO   STOP,   LOOK   AND   LISTEN.         633 

sider  the  pain  and  suffering  that  he  has  undergone  and  may 
undergo  in  the  future.  XSce  all  these  matters  into  consider- 
ation, and  I  need  not  remind  you  that  it  would  be  improper 
in  considering  this  case,  to  be  influenced  by  any  considera- 
tion of  sympathy  for  the  plaintiff  or  prejudice  against  the 
defendant,  because  it  is  a  corporation.  You  will  do  justice 
and  what  is  right  between  the  parties,  irrespective  or  their 
condition  of  poverty  or  wealth,  or  anything  of  the  kind.  A 
corporation  has  the  same  right  to  justice  as  an  individual, 
ana  you  will  find  your  verdict  upon  the  evidence,  honestly, 
as  between  man  and  man." 

There  was  a  verdict  for  plaintiff,  and  a  motion  for  new  trial 
was  denied.  Defendant  brings  error,  assigning  the  follow- 
ing : 

"(i)  The  court  erred  in  overruling  defendant's  motion  for 
a  nonsuit,  the  plaintiff's  testimony  showing  that  he  did  not 
stop,  and  look  and  listen,  before  attempting  to  cross  the 
tracks  of  defendant's  road,  at  a  point  where  such  precaution 
would  have  been  of  any  use,  although  his  own  evidence 
shoWed  that  he  could  have  done  so,  the  tracks  in  both  direc- 
tions being  perfectly  straight  for  a  long  distance,  and  there 
_being  no  Buildings  or  other  hindrance  to  his  seeing  any  ap- 
proaching cars  by  merely  looking  up  and  down  defendant  s 
main  tracks.  (2}  The  court  erred  in  their  answer  to  defend- 
ant's first  point,  which  was  as  follows :  '  It  was  the  duty  of 
the  plaintiff  to  stop,  and  look  and  listen,  at  a  point  where  he 
could  see  the  mam  tracks  of  defendant's  railroad,  and  his 
failure  to  do  so — his  own  evidence  showing  that  there  was 
such  point,  the  tracks  running  straight  both  west  and  east — 
constitutes  contributory  negligence  on  his  part,'  which  was 
overruled, as  follows  :  'Answer,  The  plaintiff,  about  to  cross 
the  tracks  of  tHe  defendant,  was  bound  to  stop,  look,  and 
listen,  to  discover  whether  or  not  there  was  danger  in  cross- 
ing, from  approaching  trains  or  cars.  If  he  did  not  do  so,  he 
was  guilty  of  contributory  negligence.  If  the  jury  find  that 
upon  tracks  near  the  crossing  there  were  cars  standing,  ob- 
structing the  view  of  the  defendant's  main  tracks,  it  becomes 
a  question  of  fact  for  the  jury  whether  or  not,  on  the  occasion 
of  this  accident,  he  was  guilty  of  contributory  negligence.' 
This  involves  the  same  error  already  remarked  upon  in  the 
refusal  to  order  a  nonsuit.  (3)  The  court  erred  in  charging 
the  jury  as  follows:  'If  at  the  time  there  was  a  considerable 
amount  of  travel,  then  the  fact  that  the  gates  were  up  would 
be  notice  to  plaintiff  that  there  was  no  danger  in  crossing 
the  track  ;  it  would  be  an  invitation  to  him  to  cross  the  trac£ 
At  the  same  time  it  would  not  excuse  him  from  exercising 
■due  care  in  approaching  and  crossing  the  track,  and  finding 
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out  whether  or  not  there  were  approaching  cars.  Because 
the  fact,  if  it  is  a  fact,  that  the  railroad  company  were  negli- 
gent, would  not  excuse  him  for  being  negligent.  He  must 
use  proper  care  in  crossing,  irrespective  of  the  fact  di  wheth- 
er or  not  the  company  used  care.  The  error  in  this  instruc- 
tion is  that  the  jury  must  have  understood  from  it  that  the 
fact  of  the  gates  being  open  justified  the  plaintiff  11:1  consider- 
ering  himself  invited  to  come  on  without  taking  the  precau- 
tion of  informing  himself,  by  stopping  and  looking  up  and 
down  the  track  to  determine  whether  he  could  cross  in  safe- 
ty ;  the  added  qualification,  requiring  '  that  the  plaintiS 
should  exercise  due  care,"  being  a  practical  abrogation  for 
this  case  of  the  well-settled  rule  of  law  that  required  him  to 
stop,  and  look  and  listen.  (4)  The  court  erred  in  answering- 
the  first  point  of  plaintiff  as  follows:  '  If  the  jury  find  that 
there  was  no  warning  given  at  all,  the  plaintiff  had  a  right  to 
presume  the  track  was  clear,  and  if,  upon  crossing,  the  acci- 
dent resulted  from  the  negligence  of  the'defendant's  employes^ 
without  any  contributory  negligence  upofl  part  of  the  plaint- 
iff, he  is  entitled  to  recover  in  this  suit.'  The  error  in  this- 
instruction  is  that  it  lays  down  a  rule  the  very  opposite  of 
that  which  has  been  long  settled  by  numerous  decisions  of 
this  court.  It  is  not  the  law  that  a  person  about  to  cross  a 
railroad  track  has  a  right  to  presume  anything.  He  must 
see  for  himself,  if  it  ispossible  for  him  to  do  so,  whether  he- 
can  cross  in  safety.  The  fact  that  he  sees  gates  open,  or  that 
he  hears  no  whistle  or  other  warning,  does  not  relieve  him 
from  finding  out  whether  there  is  danger,  by  looking  up  and 
down  the  tracks,  and  listening  for  approaching  engmes  and 
cars,  (s)  The  rule  as  to  the  measure  of  damages  was  cor- 
rectly stated  in  plaintiff's  fourth  point,  which  follows  the  de- 
cisions of  this  court,  and  was  properly  affirnsed  by  the  court 
below  ;  but  in  the  general  charge  a  different  rule,  in  one  im- 
portant particular,  was  given  to  the  jury,  as  follows :  '  Yoi» 
have  also  the  right,  in  estimating  the  damages,  to  consider 
the  pain  and  suffering  that  he  has  undergone  and  may  under- 
■  go  in  the  future.'  This  is  very  far  in  advance  of  the  proper 
and  established  rule,  which  limits  the  damages  for  future 
pain  and  suffering  to  such  as  are  likelj  to  be  experienced  af- 
terwards. The  rule  as  given  to  the  jury  in  this  instruction^ 
instead  of  limiting  the  measure  to  be  quite  sufficiently  liber- 
al bounds  heretofore  understood  to  be  the  basis  in  tnis  par- 
ticular,  greatly  enlarges  it,  so  that,  instead  of  being  confined 
to  reasonable  probabilities,  the  jury  were  permittedto  indulge 
in  practically  limitless  guesses  and  the  merest  conjecture,  so 
far,  at  least,  as  this  element  of  their  verdict  was  concerned. 
The  question  for  the  jury  was  not  what  might  possibly  come 
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in  the  way  of  pain  and  suffering,  but  what  was  likely  to- 
come." 

Wm.  A.  Galbraith  for  plaintiff  in  error. 

C.  M.  Lynch,  Jokn  P.  Vincent,  and  E.  A,  Walling  for  defend- 
ant in  error. 

Mitchell,  J. — The  testimony  on  behalf  of  the  plaintiff  was- 
to  the  effect  that  a  public  crossine  in  a  city  street  was  partial^ 
ly  obstructed  by  standing  cars,  (Pennsylvania  R.  Co,  v.  Acker- 
man,  74  Pa,  St.  265  ;  Pennsylvania  R.  Co.  v.  Horst,  1 10  Pa.  St. 
226,)  and  this  crossing,  the  view  of  which  was  thus  obstructed, 
was  approached  by  a  hand-car  at  the  rate  of  10  miles  an  hour, 
noiselessly,  and  without  warning  of  any  kind,  until  the  col- 
lision was  imminent,  and  that  the  safety-gateslwhich  were  there 
in  accordance  with  the  requirements  of  the  city  ordinances- 
were  open,  and  thus  tended  to  mislead  the  plaintiff.  This  evi- 
dence made  a  clear  prima  facie  case  of  negheence  for  the  jury. 
A  nonsuit,  therefore,  could  only  be  granteti  on  the  ground  of 
manifest  contributory  negligence  of  the  plaintiff.  This  we- 
do  not  find.  There  were  a  number  of  tracks,  and  the  evidence 
is  strong  that  the  plaintiff  stopped,  looked,  and  listened  be- 
fore crossing  the  first.  It  might  still  have  been  his  duty  to- 
stop  again  before  going  upon  the  track  of  the  defendant  com- 
pany on  which  the  collision  took  place,  but  the  evidence  does 
not  enable  us  to  say  so  as  a  matter  of  law.  It  is  far  from 
clear  that  the  place  where  plaintiff  stopped  was  not  the  best, 
or  that  there  was  any  safe  place  for  a  second  and  better  view. 
It  was  proper,  therefore,  tnat  the  case  should  be  left  to  the- 
jury,  and  the  nonsuit  was  rightly  refused.  For  the  same  reasons- 
the  defendant's  first  point,  which  assumed  as  an  established 
fact  that  "  plaintiff's  own  evidence  showed  there  was  such  a 
point,"  might  have  been  refused  entirely,  and  the  qualified 
answer  of  the  court  did  defendant  no  injury.  The  first  and 
second  assignments  of  error  are  therefore  not  sustained. 

The  third  and  fourth  assignments  have  given  us  more- 
trouble,  and  on  these  points  this  is  a  very  close  case.  Por- 
tions of  the  charge  and  of  the  answer  to  plaintiff's  first  point, 
especially  the  phrases,  "  the  fact  that  the  gates  were  up  would 
be  notice  to  plaintiff  that  there  was  no  danger  in  crossing  the 
track,  it  would  be  an  invitation  to  him  to  cross  the  track, "^ 
and,  "if  the  jury  find  that  there  was  no  warning  given  at  all, 
the  plaintiff  had  a  right  to  suppose  that  the  track  was  clear," 
are  certainly  erroneous,  if  applied  to  the  plaintiff's  conduct, 
or  used  in  defining  to  the  jury  the  standard  of  contributory 
negligence.  The  duty  to  stop,  look,  and  hsten  is  absolute  and 
unyielding.  It  is  for  the  protection  of  the  train  and  its  occu- 
pants, as  much  or  more  than  for  that  of  travelers  on  the  higlk 
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way,  and  no  amount  of  negligence  on  the  part  of  defendant  can 
absolve  the  plaintiff  from  its  obligation.  The  fact  that  the 
safety-gates  were  up  did  not  and  could  not  release  the  plaint- 
iff from  the  necessity  of  observing  the  imperative  rule  for  all 
railroad  crossings.  As  said  by  the  present  chief  justice  in  the 
closely  similar  case  of  Greenwood  v.  Philadelphia,  W.  &  B.  R. 
Co.,  17  Atl.  Rep.  188,  a  plaintiff  "has  no  right  to  omit  the  or- 
dinary precautions,  when  approaching  a  railroad  crossing, 
merely  because  he  finds  the  gates  up. 

But  while  the  fact  that  the  gates  were  raised  is  no  excuse 
for  the  failure  of  a  plaintiff  to  stop,  look,  and  listen,  yet,  on 
the  other  hand,  it  is  some  evidence  of  negligence  on  the  part 
of  the  defendant.  Its  tendency  is  certam^  to  give  the  ap- 
proaching traveler  the  impression  that  the  crossing  is  safe, 
and  thereby  to  blunt  the  edge  of  his  caution.  !t  may,  of 
course,  be  susceptible  of  full  explanation.  As  said  in  Green- 
wood 1:  Railroad  Co.,  supra,  "  machinery  of  all  kinds  is  liable 
to  get  out  of  order,  and  may  do  so  just  at  the  critical  moment 
of  tne  approaching  of  a  train."  But  unexplained,  it  is  evidence 
of  negligence,  and  as  such  is  a  proper  subject  of  comment  in 
the  charge  of  the  court.  Tne .  passages  already  quoted 
would  be  clearly  erroneous,  as  applied  to  the  plaintiff's  negli- 
gence, but  they  would  equally  clearly  be  correct,  if  apphed 
to  the  negligence  of  the  defendant.  They  must  be  examined 
and  judged  in  connection  with  their  immediate  context.  The 
passage  from  the  charge,  that  'the  gates  being  up  was  an  in- 
vitation to  cross,  follows  immediately  after  a  refusal  to  say 
that  it  was  negligence  in  law,  and  a  reference  of  it  to  the 
jury  as  a  question  of  negligence  in  fact,  and  is  followed  in  the 
same  immediate  connection  by  the  qualification  that,  "  at  the 
same  time,  it  would  not  excuse  him  from  exercising  due  care 
in  approaching  and  crossing  the  track,  and  finding  out  wheth- 
■er  or  not  there  were  approaching  cars,"  and  what  was  meant 
by  "  due  care"  is  defined,  a  few  sentences  further  on,  by  the 
instruction  that  it  "  was  the  duty  of  the  plaintiff  to  use  care 
in  approaching  the  tracks,  to  stop,  and  look  and  listen  for  ap- 
.  proaching  cars." 

The  answer  to  the  plaintiff's  first  point  is  very  similar,  and, 
if  regarded  separately,  may  also  be  taken  as  applied  either  to 
the  plaintiff's  or  the  defendant's  conduct ;  but,  taken  with  its 
context,  it  appears  to  apply  to  the  defendant,  and  this  is  made 
entirely  clear  by  the  unqualified  affirmance  of  defendant's 
third  point,  that  the  fact  of  the  gates  being  open  would  not 
excuse  the  plaintiff  from  the  duty  of  stopping  to  look  and 
listen  before  attempting  to  cross.  Taking  the  passages  as  a 
whole,  with  what  preceded  and  followed,  though  the  distinc- 
tion between  what  was  meant  to  define  the  plaintiff's  own  duty 
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and  what  was  said  with  reference  to  defendant's  negligence 
is  not  so  clearly  expressed  as  would  be  desirable,  yet  on  a  fair 
survey  of  the  general  effect  we  cannot  say  that  it  did  not  give 
the  jury  correct  instruction  as  to   the  law. 

The  same  course  of  remark  is  applicable  to  the  portion  of 
the  charge  relating  to  the  damages.  The  fifth  error  com- 
plained of  is  the  charge  that  the  jury  may  consider  the  pain 
and  suffering  the  plaintiff  "  has  undergone  and  may  undergo 
in  the  future."  The  expression  is  not  felicitous,  and  there  is 
a  notable  absence  throughout  the  charge  of  the  word  "  com- 
pensation," which  should  always  be  made  prominent  incases- 
of  this  class.  See  remarks  on  this  subject  in  Collins ii.  Leafey, 
16  Atl.  Rep.  765.  But  the  idea  of  compensation  was  clearly 
in  the  judge's  mind,  and  was  fairly  brought  before  the  jury  in 
the  enumeration  of  the  elements  of  the  damages  they  should 
award,  if  they  should  find  for  the  plaintiff.  These  are  stated 
by  the  learned  judge  in  the  general  charge  to  be  the  expenses 
of  plaintiff's  sickness,  the  loss  of  wages  he  has  suffered  and 
will  suffer,  and  the  pain  and  suffering  he  "  has  undergone  and 
paay  undergo,"  and  in  the  answer  to  plaintiff's  fourth  point,, 
where  the  pain  and  suffering  are  expressly  limited  to  that "  al- 
ready experienced,  and  likely  to  be  yet  experienced."  Tak- 
ing all  this  together,  the  idea  of  compensation,  though  not 
made  as  distinct  and  prominent  as  is  desirable,  was  fairly  put 
before  the  jury,  and  it  would  be  hypercritical  and  unjust  to 
separate  the  smgle  phrase  "  may  undergo  "  from  its  context, 
and  say  that  it  gave  the  jury  an  unbridled  license  in  the  as- 
certainment of  the  damages,  or  left  them  without  any  guide 
at  all,  as  in  Philadelphia  &R.  B.  Co.  v.  Adams,  8g  Pa.  St.  3 1 ,  and 
Collins  w.  Leafey,  16  Atl.  Rep.  765.  Though  open  to  criticism 
in  the  several  points  reviewed,  the  charge  as  a  whole  con- 
tained no  substantial  error.    Judgment  affirmed. 

Effect  of  Oat«>  Standing  Opan  at  C ran ingi. —When  a  gate  established: 
t^  a  railroad  company  at  a  street  crossing  is  open,  a  street-car  driver  may 
assume  that  the  track  is  clear  and  safe,  and,  is  not  negligent  for  passing 
through  the  gate  without  stopping  to  look  or  listen  for  a  train.  Whelan 
».  New  York,  etc.,  R.  Co.,  38  Fed.  Rep.  18. 

In  Pennsylvania  R.  Co.  v.  Stegeimer,  1 1 8  Ind.  305,  it  is  held  that  where  a 
railroad  company,  in  pursuance  of  a  city  ordinance,  has  erected  gates  and 
stationed  a  watchman  at  a  street  crossing,  a  traveler  who  approaches  the 
crossing  and  finds  the  gates  open  and  receives  no  warning  from  the  watch- 
man, has  a  rifht  to  assume  that  there  are  no  approaching  trains,  and  if. 
acting  upon  this  assumption,  he  enters  upon  the  crossing  and  is  instantly 
confronted  by  trains  going  in  'opposite  oirections,  and  in  the  confusion 
caused  by  the  unexpected  danger  into  which  he  is  thus  led  is  struck  and 
killed,  the  railroad  company  is  liable.  The  court  said :  "  The  case  before 
iw  belongs  to  that  class,  in  which  railroad  companies  are  held  responsible 
because  they  put  the  traveler  ofi  his  guard  and  lead  him  into  danger.  The 
general  rule  upon  this  subject  is  thus  stated  by  oneof  our  text-writers: 


sfl  by  Google 


638   LAKE   SHORE  &   MICHIGAN   SOUTHERN   R.   CO.   V.   FRANZ. 

Where  a  person  is  ignorant  of  the  location  of  a  crossing,  or  where  the  cir- 
cumstances are  such  as  to  mislead  him  as  to  the  duty  of  looking  or  listen- 
ing tor  the  approach  of  a  train,  he  cannot,  as  a  matter  of  law.  be  said  to  be 
guilty  of  negligence  fi^r  se  for  neglecting  to  do  so.  Thus  where,  as  is  the 
case  in  some  localities,  the  company  maintains  gates  at  certain  crossings, 
which  are  closed  at  the  approach  of  a  train,  he  has,  if  they  are  open  when 
he  is  near  the  crossing,  a  right  to  rely  upon  it  that  it  is  safe  for  him  to 
cross ;  and  if  the  company  neglects  its  usual  duty,  and  does  not  close  them, 
cr  otherwise  notify  travelers  of  the  approach  of  a  train,  it  cannot  relieve 
itself  from  liability  sim^y  because  the  traveler  neglected  to  look  oe  listen 
for  himself.    2  Wood,  Ry.  Law.  1328. 

"It  is  said  in  another  text-book  that  vet,  where  a  railroad  company  is  un- 
der no  original  obligation  to  station  a  dagman  at  a  particular  crossing,  if  it 
has  done  so  for  many  years,  travelers  have  a  right  to  presume,  in  case  of 
his  absence,  that  the  road  is  clear.  So  they  have  where  the  company  is 
legally  bound  to  keep  a  man  at  the  crossing,  though  the  obligation  be 
created  only  in  favor  of  other  persons.    2  Shear.  &  R.  Neg.  §  466, 

"Inthecaseof  Cleveland,  C.C.&  I.  R.  Co.  i*.  Schneider.  17  N.E.  Rep.324, 
the  supreme  court  of  Ohio  said :  It  is  the  business  of  the  gate-men  to 
watch  the  track,  and,  when  clear,  to  open  the  gates  for  persons  using  the 
street  to  cross,  and.  upon  the  approach  of  locomotives  or  trains,  to  close  the 
gates,  and  prevent  persons  and  vehicles  from  crossing,  until  the  tracks  are 
again  clear.  To  persons  in  the  street  who  are  approaching  the  railroad 
tracks  with  a  view  to  crossing,  an  open  gate  is  notice  that  the  track  is 
clear,  and  that  it  is  safe  to  cross. 

•'  It  was  said  by  Treat,  J.,  in  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  R. 
Co.,  37  Fed.  Rep.  1 59,  that  at  the  crossings  in  a  populous  city  where  eates 
and  watchmen  are  provided,  passengers  and  pedestrians  have  a  right  to 
suppose  when  the  gates  are  opened,  and  no  warning  to  the  contrary  given 
'  r  the  watchman,  that  they  can  proceed  with  entire  safety.     If  accidents 

Lould  happen  through  the  gjoss  n^ii^ence  of  the  management  of  the 
gates  by  the  watchman  connected  therewith,  prima  facie  the  railway  com- 
pany must  answer  for  the  damages  sustained.  Trifling  matters  as  to  the 
movements  of  the  passenger  or  pedestrian  in  crossing  under  such  circum- 
stances cannot  exonerate  the  railway  company,  whose  duty  it  was  to  pro- 
tect said  crossing  and  give  warning  as  to  the  safety  thereof.  In  Wanless 
V.  North  Eastern  R.Co,,  L.  R.6Q.  B.481,  L.  R.  7  H\  L.  12,  it  was  said  that 
it  appears  to  me  that  the  circumstance  that  the  gates  at  this  level  crossing 
were  open  at  this  particular  time  amounted  to  a  statement  and  a  notice  to 
the  public  that  the  line  at  that  time  was  safe  for  crossing,  and  that  any 
person  who,  under  those  circumstances,  went  inside  the  gates  with  a  view 
of  crossing  the  line  might  very  welt  have  been  supposed  By  a  jury  to  have 
been  influenced  by  the  circumstance  that  the  gates  were  open.  Then, 
when  inside  the  gates,  the  boy  who  in  this  case  was  injured  saw  what  was 
inconsistent  with  the  gates  being  open,  namely,  he  saw  one  train  passing: 
and  it  may  very  possibly  be  the  case  that  that  circumstance  embarrassed 
him,  and  that,  his  eyes  and  attention  being  fixed  upon  that  particular  train, 
when  it  passed  out  of  the  way  he  failed  to  see  the  other  train.  The  reason- 
ing of  the  Judge  from  whom  we  quote  forcibly  applies  to  this  case.  The 
deceased  was  not  simply  thrown  off  his  guard,  but  he  was  also  assured  that 
there  were  no  approaching  trains,  and  this  assurance  dispensed  ^ith  the 
vigilance  that  under  other  circumstances  would  have  been  required  of  him. 
This  assurance,  too,  completely  relieved  him  from  the  imputation  of 
negligence  in  going  upon  the  tracks ;  and  the  evidence  of  the  approach 
of  trains  from  opposite  directions  an  instant  after  he  entered  on  the  track 
supplies  sufficient  ground  for  the  Inference  that  his  failure  to  see  and  avoid 
the  train  was  attributable  to  the  confusion  produced  by  the  sudden  peril 
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to  which  the  wrong  of  the.company  had  inexcusably  exposed  him.  There 
are  many  decisions  supporting  the  doctrine  we  have  asserted,  but  we  deem 
it  necessarv  to  cite  only  a  few  of  them  :  Chicago  &  E.  I.  R,  Co.  v.  Boggs,  101 
Ind.  522  ;Greany  v.  Long  Island  R.Co.,  loi  N.  Y.  419;  Owen  w.  Hudson  River 
R.  Co.,  5  N.  Y.  s  16 ;  Beisiegel  v.  New  York  Central  R.  Co.,  34  N.  Y.  622 ;  Dolan 
V.  Delaware  &  H.  Canal  Co.,  71  N.  Y.  285;  Chicago,  St.  L.  &  P.  R.  Co.  v. 
Hutchinson.  120  111.  589."  See  also  States  Boston  &  M.  R.  Co.,  35  Am  4 
Eng  R,  Gas.  356. 


Long  Island  R.  Co. 
{JVew  York  Court  0/  Appeals,  Second  Division,  October  22,  1889.) 

Cronlng — QatB  Striking  TravBller. — A  gatcman  in  chai^  of  a  safety  gate 
at  a  highway  crossing  is  bound  to  so  operate  the  gate  as  to  avoid  injur- 
ing passers-by.  if,  by  the  exercise  of  ordinary  care,  he  can  do  this.  Negli- 
^nce  on  his  part  in  this  regard  is  the  negligence  of  the  railroad  company. 

Same — Contributory  Negllgenca. — The  plaint  iff  while  travelling  on  a  pub- 
lic street  on  a  rainy  night  with  her  umbrella  up  approached  a  railroad 
crossing.  On  reaching  the  gates,  she  saw  that  tney  were  up,  and  the  pass- 
age seeming  safe  she  went  on.  When  she  was  between  the  two  gates,  the 
gateman,  without  giving  any  warning,  began  to  lower  them ;  and  as  she  was 
passing  under  thelast  gate  it  fell  upon  her  head  and  injured  her.  //e/d,  that 
It  could  not  be  held  as  a  matter  of  law  that  the  plaintiff  was  bound  to  look 
before  passing  under  the  second  gate  to  see  whether  it  was  coming  down, 
but  that  it  was  a  question  of  fact  Tor  the  jury  to  decide  whether  she  was 
guilty  o£  contributory  negligence. 

Evidence— Physician— Privileged  Communication — Section  834.  N.  Y. 
Code  Civ.  Proc,  forbids  a  physician  to  disclose  any  information  acquired 
by  him  "  in  a  professional  capacity  and  which  was  necessary  to  enable  him 
to  act  in  that  capacity."  A  physician  who  was  called  in  by  the  plaintiff 
after  she  had  been  injured  was  asked  if  she  conversed  with  plaintiff  about 
her  injuries,  and  if  he  made  an  examination  of  her.  //e/d,  tliat  the  ques- 
tion was  improper. 

Personal  Injuries — Measure  of  Dam agei— Expenses  of  Recovery.— In  an 
action  for  personal  injuries  the  court  charged  that  the  measure  of  damages 
was  compensation  for  the  injuries  including  expenses  of  recovery  as  regards 
the  past  and  future.  It  appeared  that  the  plaintiff  had  not  fully  recovered 
at  the  time  of  the  trial,  and  that  though  there  was  no  proof  of  the  value 
of  the  medical  services  required  by  plaintiff,  the  defendant  asked  for  no 
specific  instruction  limiting  the  recovery  therefor  to  nominal  damages. 
He/d,  that  the  chaise  was  not  erroneous.  ' 
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Appeal  from  General  Term  of  the  Supreme  Court,  Second 
Department. 

Action  by  Kate  Feene^  aeainst  the  Long  Island  Railroad 
Company  for  personal  injuries.  Plaintiff  obtained  judgment, 
which  was  affirmed  by  the  general  term.  Defendant  appeals. 
Code  Civ.  Proc.  N.  Y.  §  834,  is  as  follows:  "  A  person  duly 
authorized  to  practice  physic  or  surgery  shall  not  be  allowed 
to  disclose  any  information  which  he  acquired  in  attending  a 
patient  in  a  professional  capacity,  and  which  was  necessary 
to  enable  him  to  act  in  that  capacity."     • 

Edward  E,  SpragUe  for  appellant. 

Cfiarles /.  Patterson  ioT  respondent. 

Vann,  J. —  A  public  street  in  the  city  of  Brooklyn,  known 
as  "  Utica  Avenue,"  crosses  at  grade  .the  tracks  of  a  steam 
<^_.d>ui.  railroad  operated  by  the  defendant  in  Atlantic  av- 
enue, another  public  street  of  said  city.  At  the 
point  of  intersection  there  are  safety  gates  erected  and  oper- 
ated by  the  defendant,  pursuant  to  an  ordinance  of  the  city 
based  upon  an  act  of  the  legislature"  authorizing  the  common 
council  to  prescribe  regulations  with  regard  to  the  public 
safety.  The  gates  on  both  sides  of  the  track  are  raised  and 
lowered  at  the  same  time,  and  by  the  same  movement  of  a 
crank  turned  by  the  gateman.  On  the  8th  of  November, 
1885,  at  half-past  7  in  the  evening,  the  plaintiff  was  walking 
southerly  on  Utica  avenue,  and,  as  it  was  raining  hard,  had 
raised  her  umbrella.  As  she  approached  said  crossing  the 
gates  were  up  and  stationary  ;  but  after  she  had  passed  under 
the  north  gate  the  gateman  lowered  the  gates  more  rapidly 
than  usual,  and  as  sne  was  passing  under  the  south  gate  it 
fell  upon  her  head  and  injured  her.  As  she  passed  over  the 
track  she  did  not  look  to  see  whether  the  second  gate  was 
coming  down  or  not.  A  train  was  in  sight,  but  it  had  not 
reached  the  station  above.  Although  the  gateman  was 
sworn,  it  did  not  appear  that  any  warning  or  signal  was 
given  that  the  gates  were  being  lowered,  or  that  there  was 
any  lantern  or  other  device  to  attract  attention  to  them.  He 
testihed,  however,  that  he  kept  his  eyes  upon  the  gates  as 
they  were  coming  down,  so  as  to  avoid  hitting  any  one,  and 
that  it  was  his  duty  to  do  so,  but  that  he  did  not  see  the 
plaintiff.  The  evidence  warranted  the  jury  in  finding  that 
the  defendant  omitted  to  observe  that  degree  of 
care  required  by  the  circumstances,  and  that,  ow- 
ing  to  such  omission,  the  plaintiff  was  injured.  It 
was  the  duty  of  the  defendant  to  use  due  care  in 
operating  the  gates  so  as  to  protect  persons  travelling  the 
public  highway,  not  only  from  being  run  over  by  the  cars^ 
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but  also  against  injury  frona  the  gates  themselves.  If,  on 
reaching  a  crossing  protected  by  safety  gates,  a  person  finds 
them  raised  and  motionless,  he  is  at  liberty  to  go  on,  and,  if 
it  becomes  necessary  to  lower  the  gates  while  he  is  passing 
between  them,  it  should  be  done  with  all  the  care  demanded 
by  the  peculiar  situation,  and  with  due  regard  to  the  safety 
of  human  life.  The  trial  court,  therefore,  properly  charged 
the  jury  that  if  the  gateman,  by  the  exercise  01  due  care  on 
the  occasion  of  this  accident,  could  have  operated  the  gates 
without  injury  to  the  plaintiff,  he  was  bound  to  do  so,  and 
that  negligence  on  his  part  in  this  regard  was  the  negligence 
of  the  defendant. 

The  defendant  claimed  that  the  plaintiff  was  guilty  of  con- 
tributory  negligence,  and  in  instructing  the  jury  upon  this 
subject,  the  trial  judge  said:  "There  is  a  duty 
also  resting  upon  the  pTaintifl.  She  is  on  the  high-  ^"•'""f* 
way,  but  crossing  a  dangerous  place.  She  is  bound  , 
to  look,  not  only  to  prevent  injury  from  the  trains 
bet  also  from  these  gates.  If,  by  proper  precaution  on  her 
own  part,  she  could  have  avoided  injury,  she  was  bound  to 
observe  it.  if  she  did  not,  she  cannot  recover."  At  the  re- 
quest of  appellant's  counsel,  he  further  charged  that  "the 
plaintiff  was  bound  to  exercise  due  caution  to  ascertain 
whether  a  train  was  approaching,  in  order  to  inform  herself 
as  to  whether  the  gate  was  likely  to  be  put  down  while  she 
was  in  the  act  of  crossing  the  track."  When  asked  to  chaise 
"that  she  was  bound  inlaw  to  look,  before  passing  under 
the  second  gate,  to  see  whether  it  was  about  coming  down," 
he  said :  "  I  will  leave  it  to  the  jury  to  say  whether,  under  all 
the  circumstances,  she  exercised  ordinary  care."  The -de- 
fendant  excepted,  whereupon  the  trial  judge  said  to  the  jury|; 
"  She  was  bound  to  exercise  the  care  you  expect  from  an  or- 
dinarily careful,  prudent  person  in  going  under  the  first  and 
second  gate.  It  is  for  the  jury  to  say  whether  she  did  it." 
The  degree  of  care  required  of  a  person  approaching  a  dan- 
gerous place  should  be  proportioned  to  the  degree  of  danger, 
known  or  apparent,  to  be  encountered.  Weber  v.  New  York 
Cent.,  etc.,  R.  Co.,  58  N.  Y.  451,  456.  In  crossing  the  tracks 
of  a  railroad  operated  by  steam,  more  care  is  required  than 
in  crossing  a  railroad  operated  by  horses,  because  the  cars 
upon  the  former  move  more  rapialy,  and  cannot  be  so  readily 
stopped  as  those  upon  the  latter.  Barker  v.  Savage,  45  N. 
Y.  193.  There  is  still  less  danger  in  passing  under  safety 
gates,  as  they  need  not  be  lowered  rapialy,  and  should  at  all 
times  be  under  the  control  of  the  gateman.  If  he  does  his 
duty,  there  is  little  or  no  danger.  The  plaintiff  had  the  right 
to  assume  that  the  gateman  would  not  be  negligent  on  the 
3s  A.  ft  E.  R.  Cas.— 41 
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occasion  in  question,  (Newson  v.  New  York  Cent,  etc.,  R. 
Co.,  29  N.  Y.  383  ;)  although  she  was  not,  on  this  account, 
relieved  of  the  necessity  of  exercising  that  degree  of  care 
that  would  have  been  used  by  a  person  of  ordinary  prudence 
under  the  same  circumstances.  The  law  does  not  measure 
that  degree  of  care,  but  leaves  it  to  the  judgment  of  the  jury, 
when  tnere  is  evidence  upon  the  subject  for  them  to  consider. 
The  plaintifl,  according  to  her  testimony,  exercised  some 
care.  On  reaching  the  gates,  she  looked,  and,  seeing  that  it 
was  apparently  safe,  went  on.  She  was  travelling  upon  a 
public  street,  m  the  midst  of  a  populous  city,  on  a  dark, 
rainy  night,  with  her  umbrella  up,  and  was  between  the  gates 
before  the  gateman  began  to  lower  them.  No  warning  was 
given.  We  think  that  it  should  not  be  held,  as  matter  of 
law,  according  to  the  form  of  the  request  not  charged,  that 
she  was  bound  to  look,  before  passing  under  the  second  gate, 
to  see  whether  it  was  coming  down,  but  that  it  was  a  ques- 
tion of  fact  for  the  jury  to  decide  whether,  under  all'  the  cir- 
cumstances, she  was  guilty  of  negligence  which  contributed 
to  the  injury  that  she  received,  McGovern  v.  New  York 
Cent.,  etc.,  R.  Co.,  67  N.  Y.  41;;  Beisiegel  v.  New  York 
Cent.,  etc.,  R.  Co.,  34  N.  Y.  622  ;  Bernhara  v,  Renssalear  & 
S,  R.  Co.,  I  Abb.  Dec.  (N.  Y.),  131:1  Shear.  &  R.  Neg.  §§  86, 
8;. 

Upon  this  appeal,  no  question  relating  to  the  negligence 
of  either  party  nas  been  formally  discussed  by  the  appellant; 

but  the  attention  of  its  learned  counsel  was  con- 
BrMcBcc'of  lined  to  two  exceptions,  the  first  of  which  was 
pbTiidu-  taken  under  the  following  circumstances:  A  wit- 
cranuiM-  ^^^^  sworn  for  the  defendant  testified  that  he  was 
vua.  a  practicing  physician,  and  that  on  the  day  after 

the  accident  the  plaintiff  called  upon  and  consulted 
him.  He  was  then  asked  by  defendant's  counsel  if  he  con- 
versed  with  her  about  her  injuries,  and  if  he  made  an  exam- 
ination of  her.  The  court  sustained  the  objection,  made  in 
behalf  of  the  plaintiff,  that  these  questions  called  for  a  priv- 
ileged communication.  It  is  urged  that  the  objection  was 
premature,  because  it  did  not  appear  that  the  mformation 
called  for  was  such  as  was  necessary  to  enable  witness  to  act 
in  a  professional  capacity.  The  language  of  the  court  in  Ed- 
ington  V.  insurance  Co.,  67  N.  Y.  185,  194,  may  be  repeated 
in  answer  to  this  position  :  "  The  point  made,  that  there  was 
no  evidence  that  the  information  asked  for  was  essential  to 
enable  the  physician  to  prescribe,  is  not  well  taken,  as  it  must 
be  assumed  from  the  relationship  existing  that  the  informa- 
tion would  not  have  been  imparted  except  for  the  purpose  o( 
aiding  the  physician  in  prescribing  for  the  patient.     Aside, 
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however,  from  this,  the  statute  in  question,  being  remedial, 
should  receive  a  liberal  interpretation,  and  not  be  restricted 
by  any  technical  rule,"  And  in  Grattan  v.  Insurance  Co.,  80 
N.  Y.  281,  297,  the  court  said:  "  Nor  was  it  necessary  for  the 
plaintiff  to  show,  in  the  first  instance,  by  formal  proof,  that 
the  information  was  necessary  to  enable  the  witness  to  pre- 
scribe. Such,  under  the  circumstances  of  this  case,  is  the  in- 
evitable inference."  The  fact  that  the  plaintiff  consulted  the 
physician  on  the  occasion  to  which  the  inquiries  related,  when 
considered  in  connection  with  the  nature  of  the  questions 
themselves,  is  sufficient,  in  the  absence  of  other  proo'f,  to 
bring  them  within  the  prohibition  of  the  statute.  Cfode  Civil 
Proc.  §834;  Renihan?'.  Dennin,  103  N.  Y.  573. 

The  other  exception  that  we  are  asked  to  consider  was 
taken  to  the  remark  of  the  court,  when  charging  the  jury, 
that  the  measure  of  damages  was  compensation  for 
the  injuries  received  by  the  plaintiff,  including  "  the  ■•"«"  o' 
expenses  of  her  recovery,  as  regards  the  past  and  JJJ^^^ 
future."  It  appeared  that  the  plaintiff  was  treated  Mnrj. 
by  her  physician  four  times  at  her  house,  and  fif- 
teen or  sixteen  times  at  his  office,  and  that  she  had  not  re- 
covered at  the  time  of  the  trial,  but  was  still  suffering  from 
the  effects  of  the  accident.  It  also  appeared  that  some  time 
would  be  required  to  effect  a  cure.  No  proof,  however,  was 
^iven  as  to  the  value  of  the  doctor's  services;  but,  if  there 
Had  been,  it  would  have  been  advisory  only,  and  the  jury 
would  not  have  been  bound  by  it.  The  judgment  of  an  ex- 
pert cannot  be  substituted  for  that  of  the  jurors.  Thenature 
and  extent  of  the  medical  services  having  been  proved,  it  was 
competent  for  the  jury  to  consider  the  evidence  in  assessing 
the  damages,  and  to  award  at  least  a  nominal  sum  for  pro- 
fessional treatment.  The  counsel  for  the  defendant,  in  ex- 
cepting to  this  portion  of  the  charge,  said,  "  There  is  no  proof;" 
whereupon  the  trial  judge  remarked,  "  She  had  the  doctor 
fifteen  times ;"  and  there  the  subject  was  dropped.  If  coun- 
sel had  requested  a  specific  instruction  to  the  jury  that,  as 
there  was  no  proof  of  the  value  of  the  services,  only  nominal 
damages  could  be  given  on  that  account,  a  different  question 
would  have  been  presented.  It  may  now  be  regarded  as  set- 
tled that  the  jury,  in  cases  of  this  character,  may  take  into 
account  the  pain  and  suffering  that  may  reasonably  be  ex- 
pected in  the  future,  provided  evidence  has  been  given  tend- 
mg  to  show  that  the  person  injured  will  probably  experience 
further  pain  as  a  result  of  the  injury.  Filer  v.  New  York 
Cent.,  etc.,  R.  Co.,  49  N.  Y.  42  ;  Turneri'.  City  of  Newburgh, 
109  N.  Y.  301,  309;  Griswold  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  44  Hun  (N.  Y.),  236,  affirmed  opinion  by  FiNCH,  J.    This 
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is  Upon  the  principle  that  adequate  compensation  may.  be  re- 
covered in  a  single  action  for  ail  the  natural  consequences  of 
the  negligent  act  So,  where  it  is  reasonably  certain  that 
medical  attention  will  be  needed  in  the  future,  the  expense 
thereof  ma^  be  considered  by  the  jury  in  assessing  the  dam* 
ages,  as  it  is  a  direct  and  natural  result  of  the  defendant's 
negligence.  The  judgment  should  be  affirmed  with  costs. 
Alt  concur,  except  Brown,  J.,  not  sitting. 

Dltelotura  of  Privllegad  Communication)  by  Phjftician.— See  Raymond  v. 
Burlington,  etc..  R.  Co.,  18  Am?  &  Eng.  R.  Cas.  Z17 ;  Burlington,  etc.,  R. 
Co.  V.  Raymond,  13  lb.  6,  note  9. 

Duty  of  Company  aa  to  Qatas  Ettabllthed  at  Croningi. — A  railroad  com' 
pany  having  established  at  a  street  crossing  a  gate  under  the  care  of  a  Hag- 
man,  is  bound  to  close  its  sate  when  the  cars  are  passing  over  the  crossing, 
to  give  a  reasonable  warning  by  whistle  or  bell  and  to  pass  the  crossing  at 
a  reasonably  safe  speed.  Whefan  p.  New  York,  L.  E.  &  W.  R.  Co.,  38  Fed. 
Rep.  15- 

Contrlbutory  Negligence  In  Stopping  after  Paning  Oate. — In  Whelan  v. 
New  York,  L.  E.  &  W.  R.  Co.,  38  Fed.  Rep.  1^.  which  was  an  action  by  a 
street  car  driver  for  injuries  received  while  driving  across  the  track  of  uie 
defendant  railroad  company,  it  was  kddihXL  it  was  not  carelessness  in  the 
plaintiff  after  passinc;  an  open  gate  and  immediately  before  crossing  the 
track  to  stop  and  look  and  listen  for  an  approaching  engine,  or  to  ascertain 
whether  there  was  danger  in  proceeding  across,  if  in  so  doing  he  exercised 
ordinary  prudence  or  care  in  attempting  to  cross  the  track  and  avoid  injury. 

Duty  to  Station  Flagman  at  Crotting — inttruction. — In  Carraher  v.  San 
Francisco  Bridge  Co.,  decided  by  the  supreme  court  of  California,  October 
II,  1S89,  which  was  an  action  for  an  injury  received  at  a  highway  crossing, 
the  court  instructed  the  jury  as  follows :  "'  In  such  a  case,  when  the  view 
of  the  track  and  approaching  trains  is  obstructed  by  the  act  of  the  defend- 
ant, it  is  no  excuse  for  an  acLion  of  damages  to  say  that  a  bell  was  rung  or 
a  whistle  sounded  to  warn  persons  about  to  cross  the  track.  It  was  the 
duty  of  the  employes  in  char^  of  the  engine,  not  only  to  have  given  such 
notice  by  bell  or  whistle,  but  it  was  also  tneir  duty  to  have  slowed  up  as  it 
approached  the  crossing,  and  seen  that  all  had  acted  on  the  notice,  and 
that  the  track  at  the  crossing  was  clear,  and  in  order  to  have  been  so  as- 
sured it  was  the  duty  of  the  defendant  to  have  stationed  a  flagman  or  watch- 
man at  the  crossing  to  warn  persona  about  to  cross  the  track  at  Vallejo 
street  of  an  approaching  train."  The  court  held,  that  this  was  error  it 
assuming  it  to  be  the  province  of  the  jury  to  determine  from  all  the  faicts 
and  circumstances  of  the  evidence  whether  or  not  the  defendant  was  guilty 
of  negligence  which  was  the  proximate  cause  of  the  accident  in  not  using 
reasonable  care  in  approaching  the  tmin,  and  was  a  virtual  direction  to  find 
for  the  plaintiff,  if  tney  were  satisfied  the  injuries  would  not  have  been  sus- 
tained if  a  flagman  had  been  stationed  at  the  crossing,  thus  establishing 
the  principle  that  in  order  to  avoid  responsibility  for  such  accidents  the 
defendant  must  in  all  cases  provide  against  the  conseauences  of  all  acts  of 
nwligence  on  the  part  of  persons  going  into  peril,  ana  that  to  do  this  and 
to  insure  the  person  crossing  the  track  against  all  possible  injuiy,  the  com- 
pany must  provide  all  possible  precautions,  leavmg  none  to  be  taken  by  the 
person  in  peril. 

Flagman  at  Cronlng — Evidence  as  to  Failure  to  Maintain. — In  Chicago  & 
I.  R.  Co.  v.  Lane,  decided  by  the  supreme  court  of  lUinois,  October  31, 1889, 
vrtiicb  was  an  atiion  for  an  injury  received  at  a  railroad  crossii^  the  court. 
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refused  on  the  motion  of  the  defendant  to  give  the  following  instruction : 
"The  court  instructs  the  jury  that  the  fact  (if  you  so  believe  from  the  evi- 
dence) that  the  defendant  did  not  have  or  keep  a.  flagman  at  the  crossing 
in  question  is  not  evidence  of  n^ligence  of  the  defendant,  under  the  issues 
in  this  suit ;  and  the  jury  should  entirely  disregard  the  same,  in  passing 
upon  the  question  of  whether  or  not  defendant  was  gailty  of  n^Iigence  as 
chai^;ed  in  the  declaration  in  this  cause,"  There  was  evidence  before  the 
jury  tending  to  prove  that  the  place  where  the  injury  occurred  was  a  thicldy 
populated  neighborhood  and  that  there  was  considerable  travel  on  the 
street.  The  court  over  the  objections  of  the  defendants  had  admitted-evi- 
dence that  there  was  no  flagman  at  the  crossing  and  in  instructing  the  jury 
told  them  that  evidence  as  to  whether  a  flagman  was  stationed  at  the  cross- 
ing In  question  had  been  admitted,  not  as  tending  to  show  any  neglect  on 
the  part  of  the  company  in  that  regard  but  solely  as  bearing  on  the  ques- 
tion of  neglisence  in  running  the  engine  and  train  ;  and  further,  that  there 
was  no  absouite  duty  imposed  on  the  company  by  law  to  maintain  a  flag- 
man at  the  crossing  in  question  and  a  failure  to  maintain  or  have  a  flagman 
there  was  not  of  itself  negligence,  and  that  the  jury  should  not  consider  the 
evidence  as  to  whether  a  flagman  was  maintained  there  as  tending  of  itself 
to  establish  n^ligence.  The  court  /i^iJ,  that  there  was  no  error  in  refus- 
ing the  instruction  requested  by  defendant.  It  said  ;  "  The  absence  of  a 
ifl^man  was  not  negligence ;  yet  such  absence,  in  connection  with  proof  of 
the  condition  of  things  in  respect  to  population,  travel,  and  otherwise  in 
that  particular  locality,  would  shed  light  upon  the  question  of  the  care  and 
caution  on  the  part  01  appellant  in  running  its  trains  that  the  safety  of  the 
public  would  reasonably  require.  The  instructions  the  court  gave  suffi- 
ciently guarded  the  interests  of  appellant  against  any  improper  inference 
that  might  be  deduced  from  the  circumstance  there  was  no  watchman ;  and 
the  court  very  properly  declined  to  tell  the  jury  they  should  entirely  dis- 
regard such  circumstance,  in  passing  upon  the  question  whether  or  not 
.appellant  was  guilty  of  the  negligence  charged  in  the  declaration." 

Onlinanca  Requiring  Watchman  at  CroHing,  not  Complied  with  by  Plac* 
Ing  Boy,  Th8re.~ln  Curley  v.  Illinois  Central  R.  Co.,  decided  by  the  supreme 
court  of  Louisiana,  December,  1888,  it  is  held  that  it  is  no  compliance  with 
an  ordinance  requiring  a  watchman  to  be  stationed  at  each  crossing,  to 
place  a  boy  at  a  crossing.  The  ordinance  contemplates  that  a  mSn  of 
tnature  years  and  judgment  should  be  charged  with  the  responsibility  of 
warning  the  public  of  danger  at  the  crossing. 


Chicago  &  Northwestern  R.  Co. 

.{Wisconsin  Supreme  Court,  April  2^,  1889.) 

Cronlng— Duty  of  Enginemen  to  Ke»p  Lookout. — Whether  the  persons  in' 
chat^  of  a  locomotive  engine  keep  such  a  careful  lookout  in  the  direction 
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that  the  train  is  moring  in  places  where  people  are  liable  to  be  upon  the 
track,  and  acted  as  diligently  as  they  should,  is  a  question  of  fact  for  the 

ftunc— Speed — Form  of  Special  Finding. — In  an  action  for  an  injury  at  a 
highway  crossing,  the  question  was  submitted  to  the  jury  whether  the  en- 
gine at  the  time  of  the  accident  was  "  being  run  at  a  greater  rate  of  speed 
Uian  six  miles  an  hour."  J/elti,  that  there  was  no  substantial  objection  to 
the  form  of  the  question, 

8am« — Spaed — Evidence  to  Support  Findlngi — In  an  action  for  an  injuiy 
at  a  highway  crossing  the  jury  found  specially  that  the  engine  at  the  time 
of  the  injury  was  beingninat  a  greater  rate  of  speed  than  six  miles  an  hour. 
Five  witnesses  testified  upon  this  point.  One  thought  it  was  running  at 
from  four  to  five  miles  an  hour,  three  from  four  to  six  miles  an  hour,  and 
one  thought  it  was  running  at  twenty  miles  an  hour,  //e/d,  that  the  evi- 
dence was  sufficient  to  support  the  finding. 

Same — Signals — inctructlons. — The  plaintifi,  a  boy,  was  injured  at  the 
crossing  of  defendant's  railway  with  the  public  highway.  The  evidence 
showed  that  the  whistle  was  not  sounded  as  a  signal  before  reaching  the 
crossing,  but  that  the  bell  was  rung.  It  also  appeared  that  the  engineer 
could  have  seen  the  boy  at  some  distance  from  the  crossing.  The  court  in- 
structed the  jury  as  follows  :  If  the  injury  could  have  been  prevented  by 
the  blowing  of  the  whistle,  and  the  engineer  had  lime  to  sound  it  after  he 


saw  plaintin  about  to  pass  in  front  of  the  engine,  and  he  failed  to  do  si 
consequence  of  which  plaintiff  was  injured  wnile  in  the  exercise  of  ordinary 
care,  plaintiff  could  recover.  But  if,  after  the  engineer  saw  that  plaimiS 
was  about  to  cross,  he  was  putting  forth  other  exertions  to  save  hini,  and 
on  account  of  them  had  not  time  to  sound  the  whistle,  his  failure  to  do  so 
would  not  constitute  n^ligence.  /Md,  that  the  instruction  was  not  erro- 
neous. 

Same — Person  Seen  In  Danger. — At  the  close  of  the  charge  the  court  in 
answer  to  the  interrogatory  of  a  juryman,  explained  that  the  engineer  was 
tinder  no  obligation  to  whistle  until  he  saw  or  until  by  the  exercise  of  rea- 
sonable care  and  watchfulness,  could  have  seen  that  a  person  was  in  danger. 
ffe/j,  that  considered  in  connection  with  the  instruction  the  explanation 
was  not  objectionable. 

Same — Speed— Declaratloni  of  Engineer. — The  engineer  testified  that  the 
locomotive  was  only  running  at  from  four  to  sis  miles  an  hour,  at  the  time 
of  the  injury.  He  also  testified  that  he  did  not  recollect  having  a  conver- 
sation with  a  certain  person  sometime  previously,  in  which  he  had  said  that 
he  was  obli^d  to  run  faster  than  sis  miles  an  hour  in  order  to  do  the  work 
required.  He/d,  that  evidence  that  the  engineer  did  make  the  observations 
was  admissible  only  for  the  purpose  of  discrediting  his  testimony. 

Same— Speed — Argument  of  Couniel. — While  addressing  the  jury,plaint- 
iff  "s  counsel  said  in  reference  to  defendant's  trains :  "  We  all  know  that  they 
do  run  faster  "  than  six  miles  an  hour.  Defendant's  counsel  objected,  and 
the  court  ruled  that  the  counsel  was  not  out  of  order,  saying,  "  There  is 
some  evidence  that  this  engineer  said  'We  can't  do  our  work  by  running 
six  miles  an  hour,' "  //e/d.  error,  the  ruling  giving  the  engineer's  remarks 
the  effect  of  admissions,  whereas  they  were  admissible  only  for  the  purpose 
of  impeachment. 

Same — Necewity  for  Qate  or  Flagman — Failure  to  Maintain  as  Negligence 
— Instructions. — The  court  charged,  that  while  there  was  no  statute  or  or- 
dinance requiring  the  company  to  maintain  a  gate  or  flagman  at  the  cross- 
ing in  question,  yet,  if  it  appeared  from  the  evidence  that  these  precautions 
were  necessary  for  the  safety  of  travelers  and  would  have  prevented  the  in- 
jury, then,  the  failure  to  provide  them  was  a  fact  authorizing  the  jury  to 
find  defendant  guilty  of  negligence.    //^Id,  that  the  charge  was  erroneous 
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the  question  not  being  whether  there  should  ha.ve  been  a  flagman  stationed 
at  the  crossing,  but  whether  in  view  of  his  presence  or  absence  the  train 
was  moved  with  prudence  or  n^ligence. 

Exompjary  DamagM — Punlthmetit. — In  an  action  (or  personal  injuries,  the 
court  charged  as  follows :  The  killing  of  a  human  bein^  by  culpable  negli- 
gence being  a  criminal  offense  it  is  obvious  that  the  law  m  civil  cases  ought 
to  follow  the  criminal  law,  and  even  go  beyond  it  so  that  there  is  a  mani- 
fest propriety  in  its  punishing  civilly  a  low  degree  of  the  same  negligence 
which  in  a  httle  higher  degree  it  would  punish  criminally ;  but  do  nut  un- 
derstand me  by  this  that  this  is  a  case  for  punishment  by  giving  exemplary 
damages.    Held,  erroneous  as  tending  to  mislead  and  prejudice  the  jury. 

Personal  Injuriei — Exceiilve  Damages. — The  plaintitT,  a  young  bojr,  while 
crossing  the  tracks  of  the  defendant  company  was  run  over  and  so  injured 
that  it  was  necessary  to  amputate  both  his  legs.  The  jury  awarded  him 
the  sum  of  ^30,000.    Held,  that  the  damages  were  excessive. 

Appeal  from  Rock  County  Circuit  Court. 

This  action  is  to  recover  for  injuries  sustained  by  the  plaint- 
iff while  travelling  along  on  Wall  street,  in  Janesville,  where 
the  same  is  crossed  by  the  defendant's  railway  tracks,  on  the 
afternoon  of  November  18,  1887,  by  being  negligently  and 
carelessly  run  over  by  a  locomotive  engine  of  tne  defendant, 
by  reason  of  which  he  claimed  $50,000  damages.  The  negli- 
gence and  carelessness  thus  alleged  related  to  the  operating 
the  engine,  its  unlawful  rate  of  speed,  the  failure  to  blow  the 
whistle  or  ring  the  bell,  the  absence  of  guards  or  gates  or 
watchman  at  the  crossing,  or  any  sign-board  with  the  inscrip- 
tion, "  Look  out  for  the  Cars."  The  answer  was  a  general 
denial,  and  an  allegation  of  contributory  negligence  on  the 
part  of  the  plaintiff.  At  the  close  of  tne  triaf  the  jury  re- 
turned  a  special  verdict  to  the  effect :  (i)  That  the  engine  as 
it  approacned  the  place  of  the  accident,  was  being  run  at  a 
greater  rate  of  speed  than  six  miles  an  hour,  (2)  without  the 
whistle  being  blown,  (3)  and  that  such  failure  to  blow  the  whis- 
tle directly  contributed  to  produce  the  injury,  (4)  notwith- 
standing  the  engine  bell  was  rung  before  and  while  the  engine 
was  crossing  Wall  street ;  (5)  that  there  was  no  gate  erected 
and  maintained  on  Wall  street,  (6)  although  it  was  necessary 
for  the  safety  of  human  life,  and  to  protect  from  injury  per- 
sons lawfully  passing  along  that  street,  that  a  gate  shoula  be 
erected  and  maintained  at  that  crossing,  (7)  and  the  failure  to 
so  erect  and  maintain  the  same  directly  contributed  to  pro- 
duce the  injuries  in  question,  (&?)  and  in  such  failure  the  de- 
fendant was  gtiilty  of  negligence,  (e^J  and  such  negligence 
contributed  tflrectly  to  produce  such  mjuries;  (8)  that  there 
was  no  flagman  placed  at  that  crossing  to  warn  travellers  of 
the  approach  of  trains,  (9)  notwithstanding  it  was  necessary 
for  the  safety  of  persons  lawfully  travelling  that  street  that  a 
flagman  should  be  placed  at  that  crossing ;  (917)  and  the  de- 
,feiidant  was  negligent  in  not  placing  a  flagman  there ;  (9^)  and 
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such  negligence  directly  contributed  to  produce  the  injuries 
in  question:  (loand  1 1)  but  there  was  no  ordinance  of  the  city 
of  Janesville  requiring  such  gate  or  such  flagman  ;  (12)  that 
there  was  no  sign-board  put  up  at  said  crossing  with  tne  in- 
scription thereon,  "  Look  out  for  the  Cars ;"  (13)  but  such  ab- 
sence of  such  sign-board  did  not  directly  contribute  to  produce 
said  injuries;  (14)  that  at  the  time  of  such  injurj',  the  plaint- 
ifif  was  a  bright,  active,  intelligent  boy,  for  one  01  his  age,  ( 1 5) 
and  compr^ended  that  the  crossing  of  the  railway  track  at 
that  place  was  attended  with  danger,  (16)  but  did  not  see  the 
engine  approaching  the  place  of  the  accident  before  attempt- 
ing to  cross  the  track,  (17)  although  shortly  before  attempting 
to  cross  he  looked  in  the  direction  from  which  the  engine  ap- 
proached; (18)  but  immediately  prior  to  the  time  he  started 
to  so  cross  his  attention  was  attracted  by  a  train  moving  south 
upon  the  Chicago,  Milwaukee  &  St.  Paul  track,  at  which  he 
was  then  looking ;  (19)  that  when  within  25  feet  of  the  defend- 
ant's main  track,  the  plaintiff  could  have  seen  the  coming  en- 
gine  at  a  distance  of  250  feet  south  of  him,  (20)  and  the  engineer 
in  charge  of  the  engine  could  have  seen  the  plaintiff  on  Wall 
street,  u  standing  within  25  feet  of  the  main  track,  when  the 
engine  was  250  feet  south  of  him ;  (21)  that  the  engineer  was 
about  50  feet  from  the  plaintiff,  when  he  first  saw  him,  (29) 
and  then  the  left  portion  of  the  plaintiff's  body  was  turned 
towards  the  engineer ;  (24")  and  the  engine  at  that  time  was  on 
or  near  the  center  of  Wall  street ;  (22)  and  the  plaintiff  then 
was  from  two  to  three  feet  of  the  defendant's  mam  track,  (25^ 
and  walking  towards  it,  (35)  upon  the  planking  for  teams,  (30) 
with  his  left  side  turned  towards  the  engineer;  (26)  and  at 
that  time  there  was  nothing  in  the  action  of  the  plaintiff  which 
indicated  to  the  engineer  that  the  plaintiff  was  about  to  stop 
until  the  engine  passed,  before  trying  to  cross  himself;  (28) 
and  when  the  engineer  saw  that  the  plaintiff  was  about  to  cross 
the  track  he  did  all  in  his  power.to  stop  the  engine,  and  save 
the  boy  from  injury ;  (27)  and  when  the  engineer  first  put  forth 
any  effort  to  save  the  plaintiff  from  injury  he  was  just  cross- 
ing the  track ;  (33)  that  after  the  engineer  attempted  to  arrest 
its  progress  the  engine  moved  about  35  feet ;  (23)  that  when 
the  plaintiff  was  struck  by  the  engine  he  was  from  two  to  three 
feet  south  of  the  south  side  of  the  north  sidewalk  of  Wall 
street ;  (31)  that  the  defendant's  employes  were  guilty  of  neg- 
ligence or  want  of  care  which  directly  contributed  to  produce 
the  injuries  which  the  plaintiff  sustained  -,  (3 1^)  and  such  neg- 
ligence or  want  of  care  consisted — First.  In  not  keeping  a 
proper  lookout  to  see  that  the  track  was  clear ;  secondly,  in 
running  at  a  greater  rate  of  speed  than  six  miles  an  hour ; 
thirdly,  in  not  blowing  the  whistle  to  warn  the  plaintiff  of  hi^ 
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imminent  danger ;  (32)  that  the  plaintiff  did  not  in  anj  respect 
fail  to  exercise  ordinary  care,  which  directly  contnbuted  to 
produce  the  injuries  which  he  sustained  ;  (34)  that  the  plaint- 
iff  had  sustained  $30,000  damages  by  means  of  the  injuries 
which  he  has  received  ;  and  the  jury  also  returned  the  follow- 
ing general  verdict,  to  wit:  "  We,  the  jury,  find  for  the  plaint- 
iff, and  assess  his  damages  at  the  sum  of  ($30,000}  thirty 
■  thousand  dollars."  Thereupon  the  defendant  moved  to  set 
aside  the  verdict,  and  for  a  new  trial,  upon  10  specific  grounds, 
unnecessary  here  to  mention,  which  motion  was  overruled; 
and  thereupon  the  trial  court  ordered  judgment  in  favor  of 
the  plaintiff  on  the  special  verdict  for  the  amount  found  by 
the  jury.  From  the  judgment  entered  thereon  accordingly, 
with  costs  taxed  at  $620.09,  ^^^  defendant  brings  this  appeal. 
Winckler,  Flanders,  Smith,  Bottum  &  Vilas  for  appellant 
Fetkers,  Jeffris  &  Fifield  for  respondent. 

Cassoday,  J. — Pleasant  street  in  Janesvilie  runssouthwest- 
«rly  from  what  is  known  as  the  "  lower  bridge,"  for  thYee 
blocks,  and  then  turns  and  runs  directly  west  across  ^^ 

the  tracks  of  the  defendant  and  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway,  and  then  continues  in  the  same 
direction  to  the  city  limits.  The  place  of  such  crossing  is  at 
the  junction  of  Pleasant  and  Madison  streets,-the  latter  of 
which  runs  directly  north  and  south.  The  defendant's  railway 
track  at  that  point  runs  about  35  degrees  east  of  nprth,  and 
continues  in  that  direction  until  it  crosses  the  river;  and  for 
that  distance  the  track  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  runs  right  along  on  the  westerly  side  of  it.  The 
western  terminus  of  Milwaukee  street  commences  at  the  junc- 
tion  of  Pleasant  and  Madison  streets,  and  runs  about  20  de- 

frees  north  of  east,  and  across  what  is  known  as  the  "  upper 
ridge,"  Immediately  south  of  that  street,  and  about  half 
■way  from  its  western  terminus  to  the  bridge,  is  the  central 
school  building.  Wail  street  in  question  is  the  next  street 
northerly  from  Milwaukee,  and  runs  parallel  to  it  from  the 
river,  or  rather  the  race,  to  the  place  where  it  crosses  Marion 
street,  then  across  the  railway  track  mentioned,  and  then  con- 
tinues in  the  same  direction,  until  it  intersects  Pleasant  street, 
west  of  the  railway.  Such  crossing  of  the  railway  tracks  by 
Wall  and  Marion  streets  is  the  first  crossing  southerly  from 
the  passenger  depots.  The  first  crossing  of  the  railway  tracks 
nortnerly  from  tnose  depots  is  by  Academy  street,  running  at 
right  angles  with  Wall  and  Milwaukee  streets.  At  that  rail- 
way crossing  the  two  companies  were  required  by  city  ordi- 
nance to  keep  a  flagman,  to  warn  persons  about  to  pass.  The 
same  is  true  of  the  Pleasant  street  crossing  mentioned  ;  but 
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none  was  so  required  at  the  Marion  and  Wall  street  crossing. 
At  that  crossing  the  defendant  had  twoorthreeside|trackson 
the  easterly  side  of  its  main  track  ;  and  the  other  company's 
main  track  was  about  eighteen  feet  westerly  from  the  de- 
fendant's main  track,  and  westerly  from  that  it  had  two  or 
three  side  tracks.  November  18,1887,  the  plaintiff  resided 
with  his  father  on  Pleasant  street,  about  half  a  mile  west  of 
where  that  street  crosses  the  railway,  and  had  for  a  long  time. 
He  was  on  that  day  7  years,  3  months,  and  14  days  old,  and 
had  been  in  the  habit  of  attending  the  central  school  men- 
tioned, since  the  spring  before.  His  more  direct  route  to  that 
school  was  by  way  of  the  Pleasant  street  crossing.  Another 
boy,  nine  years  of  age,  by  the  name  of  Callaghan,  lived  near 
where  the  plaintiff  did,  and  was  at  that  time  going  to  the  same- 
school,  in  tne  same  room,  and  to  the  same  teacher.  They 
were  at  school  together  on  the  day  named.  In  the  afternoon 
of  that  day  the  boys,  including  the  plaintiff,  spoke  pieces. 
About  3  o  clock,  or  a  little  after,  the  plaintiff,  with  the  Cal- 
laghan boy.started  from  the  school,  and  went  to  see  his  grand- 
father, who  was  at  work  near  the  river,  and  a  short  distance 
north  of  Milwaukee  street,  to  get  some  money  from  him  for 
having  spoken  the  piece.  From  there  the  two  boys  started 
for  home  together,  westerly  along  Wall  street.  Tnere  is  evi- 
dence tending  to  prove  that  the  two  were  on  the  southerly 
side  of  Wall  street  as  they  approached  the  railway  crossing, 
and  saw  a  St.  Paul  freight  train  up  by  the  depot ;  ttiat  as  they 
came  to  Marion  street,  or  in  that  vicinity,  they  left  the  side- 
walk on  the  southerly  side  of  Wail  street,  and  went  north- 
westerly towards  the  other  side  of  that  street.  Upon  reach- 
ing about  the  middle  of  that  street,  and  seeing  the  freight 
train  approaching  from  the  north  on  the  main  track  of  the 
St.  Paul  road,  the  Callaghan  boy  left  the  plaintiff,  and  ran 
westerly  across  the  several  tracks,  passing  about  i  j  feet  ahead 
of  the  freight  train.  The  plaintiff  testified,  in  effect,  that  just 
before  the  Callaghan  boy  started  to  run  across  the  tracks,  he 
told  the  plaintiff  to  hurry  up,  and  they  would  get  across  be- 
fore the  other  train  came,  but  the  Callaghan  boy  disclaims- 
having  made  such  statement  or  any  statement  at  that  time. 
Some  of  the  witnesses  testified  to  theeffect  that,  as  the  freight 
train  was  crossing  the  street,  the  plaintiff  motioned  or  waved 
his  hand  either  to  the  men  on  the  train  or  the  boys,  and  con- 
tinued to  look  in  that  direction.  According  to  the  plaintiff, 
he  waited  until  the  freight  train  passed  over  the  crossing- 
south,  and  then  he,  not  seeing  any  engine  or  anything,  started 
to  goacross,  and  was  run  overbythedefendantsengine  going- 
north  on  its  main  track,  as  indicated  in  the  findings  of  the  jury. 
The  plaintiff's  right  leg  was  completely  crushed  at  the  knee 
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and  the  left  one  at  the  ankle,  and  the  amputation  of  both  neo 
essariiy  followed  soon  after.  The  calamity  to  the  boy  is  sad 
to  contemplate,  but  in  this  action  at  law  the  rights  of  the  par- 
lies must  be  determined  by  the  established  rules  of  law.  The 
jury  found,  in  effect,  that  the  negligence  of  the  defendant's 
employes  directly  contributing  to  the  injury  consisted  in  not 
keeping  a  proper  lookout  to  see  that  the  track  was  clear,  in 
running  at  a  greater  rate  of  speed  than  six  miles  an  hourr 
and  in  not  blowing  the  whistle  to  warn  the  plaintiff  of  his  im- 
minent danger.  These  questions  will  be  considered  in  thisi 
order. 

1.  "  It  seems  to  be  pretty  well  settled  that  a  railroad  com- 
pany must  provide  for  a  careful  lookout  in  the  direction  that 
the  train  is  moving  in  places  where  people,  and  es- 
pecially where  children,  are  liable  to  be  upon  the  JJ^'/iM^^'i^ 
track.  If  they  do  not,  and  a  person  has  been  in- 
jured, then  the  company  may,  in  the  absence  of  contributory 
negligence,  be  held  liable."  Towney  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  53  Wis.  634,  4  Am.  &  Eng.  R.  Cas.  562 ;  Johnson  v. 
Chicago  &  N.  R.  Co.,  56  Wis.  279,  8  Am.  &  Eng.  R.  Cas.  471. 
The  jury  found  that  those  operating  the  locomotive  could  have 
seen  the  plaintiff  anywhere  within  25  feet  of  the  track  when 
250  feet  from  hira.  The  boy  was  quite  young  to  be  in  the  vi- 
cinity of  such  a  crossing.  This  must  have  been  manifest  to 
any  one  who  saw  him  there.  Whether  the  keeping  of  such 
lookout  was  consistent  with  the  failure  of  those  operating  the 
engine  in  not  seeing  the  plaintiff  until  the  locomotive  ap- 
proached the  planking  near  the  centre  of  the  street  was  a 
question  involved  in  the  case.  As  held  in  the  cases  cited,  the 
question  whether,  under  all  the  circumstances  in  this  case,  the 
persons  in  charge  of  the  engine  kept  such  careful  lookout, 
and  acted  as  diligently  as  they  should,  was  one  of  fact  for 
the  jury.  56  Wis.  283.  Certainly  we  cannot  say  that  the 
finding  in  that  regard  is  not  supported  by  evidence. 

2.  We  find  no  substantial  objection  to  the  form  of  the  ques- 
tion submitted  to  the  jury  as  to  whether  the  engine  was  at  the 
time  "  being  run  at  a  greater  rate  of  speed  than  six 

miles  an  hour."  The  question  was  undoubtedly  nJ^^^f!^ 
put  with  reference  to  the  statute  which  provides  ^na. 
that  "  in  all  cities  and  villages  the  engine  bell  shall 
be  rung  before  and  while  crossing  any  street ;  and  no  train  or 
locomotive  shall  go  faster,  until  after  having  passed  all  the 
traveled  streets  thereof,  than  at  the  rate  of  six  miles  per  hour." 
Section  1809,  Rev.  St.  The  jury  found  that  the  engine  at  the 
time  was  being  run  at  a  greater  rate  of  speed  than  six  miles 
an  hour.  It  is  claimed  that  there  is  no  evidence  whatever  to 
support  such  finding ;  at  most  that  there  is  only  "  a  mere 
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scintilla  of  evidence  "  to  support  it  One  witness  thinks  it  was 
running  from  four  to  five  miles  an  hour,  three  from  four  to 
six  miles  an  hour,  and  one  that  it  wa^  running  about  twenty 
miles  an  hour.  Without  attempting  to  point  out  the  strength 
or  weakness  of  any  of  this  testimony,  we  shall  assume  for 
the  purposes  of  this  case  that  the  evidence  was  sufficient  to 
carry  the  question  to  thejury,  and  hence  to  support  their  fin(t 
ing  thereon.  The  jury  havmg  found  that  the  engine  bell  was 
rung  before  and  while  crossing  the  street,  that  requirement 
■of  the  statute  cited  is  eliminated  from  the  case. 

3.  The  statute  does  not  require  the  whistle  to  be  blown  io 
cities  or  villages.     Section  1809,  Rev.  St.     An  ordinance  of 

the  city,  in  evidence,  prohibited  the  sounding  of 
intj  to  Miad  the  whistle  within  the  "  city  limits,  except  as  a  nec- 
J^Jl^^""     essary  signal.orto  prevent  accidents."     This  clear> 

ly  contemplated  that  it  might  be  sounded  when- 
ever it  should  become  necessary  as  a  signal  or  to  prevent 
accidents.  The  jury  found,  in  effect,  that  the  engine  ap. 
proached  the  place  of  the  accident  without  the  whisfle  being 
blown,  and  that  such  failure  to  blow  directly  contributed  to 
produce  the  injury.  In  charging,  the  jury  the  learned  trial 
court,  after  referring  to  the  ract  that  the  statute  did  not  re- 
<juire  the  blowing  of  the  whistle  at  the  time  and  place  in 
question,  continued  :  "  Still,  it  being  the  duty  of  the  engineer 
to  use  every  means  in  his  power  to  prevent  injury  to  the 
plaintiFT  at  the  crossing  in  question,  if  the  injury  could  have 
been  prevented  by  the  blowing  of  the  whistle,  and  the  en- 
gineer had  time  to  sound  it  after  he  saw  the  plaintiff  was 
about  to  pass  in  front  of  the  engine,  and  he  failed  to  do 
so,  in  consequence  of  which  the  plaintiff  was  injured  while  in 
the  exercise  of  ordinary  care,  then  your  general  verdict 
should  be  for  the  plaintiff.  But  if  you  should  find  that,  after 
the  engineer  saw  the  plaintiff  was  about  to  attempt  to  cross 
the  track,  he  was  putting  forth  other  exertions  to  save  the 

f>laintiff  from  harm,  and  had  not  time,  on  account  of  putting 
orth  such  other  exertions,  to  have  the  whistle  sounded,  then 
his  failure  to  do  so  would  not  constitute  negligence  on  his 
part,  and  would  not  furnish  a  basis  for  the  recovery  of  darn* 
ages  by  the  plaintiff.  The  engineer  was  only  bound  to  put 
forth  every  reasonable  effort  in  his  power  to  save  the  plaint- 
iff as  soon  as  he  discovered  that  he  was  about  to  place  him- 
self in  a  position  of  peril,  and  if  the  engineer  did  put  forth  such 
efforts  he  would  not  be  guilty  of  the  neglect  of  any  duty." 
It  is  claimed  that  in  the  light  of  this  charge  the  finding  of  the 
jury  upon  this  point  "  is  not  only  wholly  unsupported  by  the 
evidence,  but  is  contrary  to  the  finding  of  the  jury  itself  that, 
as  soon  as  he  discovered  that  the  boy  was  about  to  cross  the 
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track,  the  engineer  did  all  that  was  within  his  power  to  pre- 
vent accident."  Counsel  here  refers  particularly  to  the 
twenty-eighth  finding.  They  are  all  given  above,  and  the 
respective  numbers  preserved,  but  arranged  more  with  ref- 
erence to  their  relation  to  each  other.  They  should  be  read 
together.  So  read,  they  are  unobjectionable,  especially  in  con- 
nection with  the  testimony  of  the  engineer,  to  the  effect  that, 
when  the  rear  of  the  freight  train  passed,  the  cab  of  his  engine 
was  about  12  to  18  feet  south  of  the  road  planking  on  Wall 
street ;  that  at  about  the  time  the  front  of  his  engine  ap- 
proached the  planking  near  the  center  of  the  street  he  ob- 
served the  plaintiff  8  or  10  feet  away  from  the  track,  walking 
"  slowish,  with  a  kind  of  cautious  step,  on  the  sidewalk,  facing 
towards  the  St,  Paul  train,  and  partially  "  his  engine,  as  he 
.  "  could  see  his  faCe  looking  apparently  at  all  he  saw  coming ;" 
that  he  naturally  supposed  he  saw  his  "  engine  and  this  train 
and  all,  as  they  were  moving ;"  that  he  kept  his  attention  on 
the  boy,  and  about  the  time  his  engine  had  probably  passed 
on  this  crossing  6,  8  or  10  feet,  the  "  train  slipped  by  his  cab, 
letting  the  light  come  through  from  the  west ;  at  that  instant 
this  boy  seemed  to  give  a  look,  and  took  a  square  cut,  and, 
instead  of  following  the  sidewalk,  he,  ran  directly  in  front  of 
the  engine ;"  that  the  second  he  saw  the  boy  attempt  to  get 
across,  he  reversed  his  engine,  and  opened  her,  and  the  wheels, 
turned  back  as  lively  as  tne  steam  could  turn  them,  but  the 
engine  continued  to  go  ahead ;  that  he  could  do  nothing  else 
to  prevent  the  injury  "in  that  time."  Although  he  differs 
with  other  testimony  as  to  the  location  of  the  plaintiff,  and 
the  direction  in  which  he  w.as  going  and  looking,  yet  it  is  ap- 
parent from  this  testimony  that  he  supposed  the  plaintiff  saw 
nis  engine,  and  had  no  expectation  that  he  would  attempt  ta 
cross  the  track  ahead  of  his  engine,  and  hence  made  no  effort 
to  stop  the  train,  nor  give  any  warning,  except  the  ringing 
of  the  bell,  until  he  discovered  that  the  plaintin  was  about  to 
cross  the  track.  In  view  of  the  tender  years  of  the  plaintiff, 
the  direction  in  which  he  was  going,  and  his  nearness  to  the 
main  track,  especially  as  testified  to  by  other  witnesses,  we 
are  inclined  to  think  the  evidence  sufficient  to  support  the 
findings  of  the  jury  mentioned.  Certainly  the  sounding  of 
the  whistle  would  nave  been  more  startling  to  the  boy  than 
the  customary  ringing  of  the  bell.  We  faif  to  perceive  any 
valid  objection  on  the  part  of  the  defendant  to  the 
portion  of  the  charge  quoted.  At  the  close  of  the  ^J^JJ""^ 
charge  a  juror,  not  exactly  understanding  this  por-  ;,„,. 
tion  of  the  charge,  stated  to  the  court :  "  I  think 
your  charge  was  that  the  engineer  would  not  be  under  any 
obligation    to  whistle  until    he  actually  saw  the  danger. 
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Court.  Not  exactly  that.  Not  until  he  saw,  or  by  the  exercise 
of  seasonable  care  and  watchfulness  could  have  seen,  that  a 
person  was  in  danger."  Counsel  insist  that  this  is  an  incor- 
rect statement  of  the  law  ;  that  "  it  states,  in  substance,  that, 
if  the  engineer  saw,  or  by  the  exercise  of  reasonable  care  and 
watchfulness  could  have  seen,  that  a  person  was  in  danger, 
then  he  was  under  obligation  to  whistle."  This  reply  of  the 
court  should,  however,  be  considered  in  connection  with  the 
portion  of  the  charge  quoted,  and  another  portion  of  the 
charge  not  quoted,  covering  the  engineer's  version  of  the  lo- 
cation and  action  of  the  boy.  So  considered,  and  it  seems  to 
be  to  the  effect  that  if  the  engineer,  by  the  exercise  of  rea- 
sonable  care  and  watchfulness,  could  have  perceived  that,  in 
-  view  of  the  tender  age  of  the  boy,  and  his  location  and  move- 
ments, as  testified  to  by  the  plaintiff's  witnesses,  he  was  in 
danger  of  attempting  to  cross  the  track  ahead  of  the  engine, 
then  he  was  under  the  obligation  to  use  every  means  in  his 
power  to  prevent  the  injury,  including  the  blowing  of  the 
whistle,  if  that  would  have  tended  to  prevent  it;  or  else  he 
should  have  stopped  the  engine,  as  indicated  in  the  general 
charge,  as  follows :  "  But  the  moment  he,  (the  engineer,)  saw, 
or  could  have  seen  by  the  exercise  of  reasonable  diligence, 
that  the  plaintiff  did  not  see  the  engine,  and  was  unheeding 
its  approach  to  the  crossing,  it  then  became  his  duty  to  'J)ut 
forth  every  reasonable  effort  in  his  power  to  stop  his  engine, 
and  save  the  plaintiff  from  harm,"  We  have  thus  considered 
the  questions  of  keeping  a  careful  lookout,  the  speed  of  the 
locomotive,  and  the  olowing  of  the  whistle,  because  they  are 
closely  related  to  each  other,  and  all  pertain  to  the  operating 
of  the  engine,  and  each  is  connected  more  or  less  closely  with 
one  another  ruling  of  the  court  which  has  given  us  all  much 
serious  consideration. 
4.  Ondirectexaminationtheengineertestified  thatthe loco- 
motive was  running  only  from  four  to  six  miles  an 
"{""'r^^td  hour  at  the  time  of  the  mjury.  On  cross-examina- 
Lri^oBi.  tion  by  the  plaintiff's  counsel  he  testified,  in  effect, 
that  he  knew  W.  H.  H.  Macloon;  that  he  did  not 
recollect  having  a  conversasion  with  him  a  night  or  two  after 
this  accident  at  the  corner  of  Main  and  Milwaukee  streets, 
but  recollected  being  there  one  night;  that  he  did  not  recol- 
lect stating  to  him  at  that  time  that  there  was  no  use  talking 
about  six  miles  an  hour,  that  he  could  not  do  the  work  if  he 
ran  only  six  miles  an  hour,  and  that  he  had  to  run  faster;  but 
that  he  would  not  swear  that  he  did  not  make  that  statement 
to  Mr,  Macloon  when  talking  about  the  accident.  Mr.  Mac- 
loon testified,  in  rebuttal,  that  some  time  in  the  winter  after 
the  accident  he  had  a  conversation  about  the  accident  with 
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the  engineer  at  the  place  mentioned,  and  that  he  then  and  there 
stated,  in  substance,  that  "  t^iere  is  no  use  talking  about  six 
miles  an  hour.  We  can't  do  the  work  if  we  on^  run  at  six 
miles  an  hour,  and  we  have  to  run  faster."  This  evidence 
was  inadmissible,  except  for  the  purpose  of  discrediting  the 
engineer's  testimony  as  to  the  speed  of  the  train.  Stone  v. 
Northwestern  Sleigh  Co.,  70  Wis.  585 ;  Warder  v.  Fisher,  48 
Wis.  338.  Such  declarations  of  the  engineer  constituted  no 
part  of  res  gestce,  but  were  made  long  after  the  accident,  in  a 
casual  conversation  in  no  way  connected  with  the  engineer's 
agency  and  upon  well-settled  rules  of  law  were  inadmissible, 
except  for  the  sole  purpose  of  impeachment,  as  indicated. 
Austin  V.  Austin,  45  Wis.  523  ;  Randall  v.  Northwestern  Tele- 
graph Co.,  54  Wis.  140;  Stone  v.  Northwestern  Sleigh  Co., 
70  Wis.  587.  For  any  other  purpose  such  declarations  were 
mere  hearsay.  Id.  Manifestly,  it  was  admitted  by  the  court, 
against  objection,  for  the  specific  purpose  of  so  discrediting 
the  testimony  of  the  engmeer.  Being  admitted  for  that 
purj>ose  only,  it  could  not  be  legitimately  used  for  any  other 
purpose  in  the  case,  Cayon  v.  Dwelling  House  Insurance 
Co.,  68  Wis.  5 10,  540.  Afterthe  testimony  was  all  in,  counsel 
for  plaintiff,  in  arguing  to  the  jury,  said,  in  substance, "  that  the 
railroad  men  would  all  swear  that  they  never  ran  trains  over 
those  crossings  at  a  greater  rate  of  speed  than  six  miles  an 
hour,"butthat,"weanknowthattheydo  run  faster  than  that, 
and  that  the  company  compels  them  to  do  that."  Upon 
objection  being  made  by  the  defendant's  counsel ;  the  follow- 
ing; colloquy  and  rulings  were  had  :  "  Plaintiff's  Counsel,  Mr. 
Jenris.  I  stated  what  I  did  on  the  engineer's  evi- 
dence  in  this  case  that  he  said  to  Mr.  Macloon  that  »,BtiofcoiB. 
the  company  compelled  them  to  do  it.  I  was  speak-  mi. 
ing  of  the  engineer's  conversation  with  Mr.  Mac- 
Icon,  in  which  he  said,  '  We  had  to  do  it,'  and  that  led  sub- 
stantially to  the  inference  that  the  company  compelled  them 
to  do  it.  Court.  If  I  understand  the  force  of  your  objection, 
you  claim  he  spoke  of  railroad  men  generally.  Defendant's 
Counsel,  He  said  that  all  railroad  men  would  swear  that 
they  never  ran  trains  over  those  crossings  at  a  greater  rate 
of  speed  than  six  miles  an  hour,  and  that  we  all  know  that 
they  do  it.  I  object  to  those  statements  as  outside  of  the 
evidence,  and  improper.  Plaintiff's  Counsel,  Mr.  Jeffris. 
The  testimony  is  here  in  this  case  that  they  frequently  ran 
over  those  crossings  at  a  greater  rate  of  speed  than  six  miles 
an  hour.  Court.  There  is  some  evidence  tending  to  show 
that  this  engineer  said,  '  We  can't  do  our  work  by  running 
six  miles  an  nour.'  I  will  rule  that  Mr.  Jeffris  is  not  out  of 
the  record.    Defendant's  Counsel,    Then  I  will  take  an  ex- 
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ception.  Court.  I  will  advise  the  counsel  to  discuss  only 
the  testimony  before  the  court."  Plaintiff's  Counsel,  Mr. 
Jefifris,  said  further:  "Gentlemen  of  the  jury,  they  don't  like 
to  come  to  the  scratch.  Mr.  Roberts  has  admitted  here  that 
he  did  it  frequently,  but  when  it  comes  to  an  issue  of  fact, 
where  it  becomes  important  in  a  lawsuit  what  it  is,  it  is  three 
to  five,  to  the  highest,  six,  miles  an  hour.  The  railroad  com- 
pany doubtless  figures  that  they  will  save  enough  in  the 
course  of  five  or  ten  years,  by  compelling  them  to  run  five  or 
ten  miles  an  hour, — that  they  will  save  enough  in  time, — to 
pay  for  a  few  of  these  human  limbs  mutilated  and  lives 
destroyed  that  the  law  limits  to  $5,000.  Defendant's  Coun- 
sel. I  note  an  exception  to  that  harangue.  I  don't  care  very 
much  about  the  effect  of  that ;  but  I  think  this  is  becoming  a 
disgrace  to  the  court-room,  to  indulge  in  that  kind  of  argu- 
ment,— of  a  railroad  speculating  in  human  lives  and  limbs.  I 
think  it  is  unbecoming,  and  unprofessional,  and  improper. 
Court.  The  objection  is  taken  down  on  the  part  of  the  de- 
fense. Defendant's  Counsel.  There  must  be  something  more 
than  that, — a  ruling.  Court.  I  rule  that  Mr.  Jeffris  is  not 
out  of  order."  To  which  ruling  of  the  court  the  defendant's 
counsel  then  and  there  duly  excepted.  These  rulings  of  the 
court  cannot  be  sustained,  except  on  the  theory  that  such 
declarations  of  the  engineer  so  testified  to  by  Macloon  were 
admissible  and  admitted  as  original  evidence  in  the  case. 
Even  if  they  were  inadmissible  as  such  original  evidence, 
still  we  should  be  inclined  to  hold  that  such  remarks  of  coun- 
sel went  beyond  the  range  of  the  declarations.  But  such  dec- 
larations were  not  admissible,  nor  admitted,  as  such  original 
evidence,  for  which  purpose  they  would  have  been  and  were 
mere  hearsay,  and  hence  were  not  properly  the  basis  of  the 
argument  indulged  in  by  counsel.  They  could  only  be  prop- 
erly used  in  argument  respecting  the  credibility  of  the  en- 
gineer's testimony  in  regard  to  the  speed  of  the  locomotive. 
The  ruling  of  the  court,  nowever,  gave  them  the  effect  of  ad- 
missions of  a  party  ;  whereas,  the  engineer,  at  the  time  and 
place  of  makmg  the  same,  was  not  acting  in  the  line  of  his 
agency,  and  had  no  authority  to  make  such  admissions,  nor 
to  bind  the  defendant  by  any  admission.  Yet  the  ruling  of 
the  court  left  the  jury  at  liberty  to  infer  such  excessive  speed 
from  such  declarations  merely.  Such  improper  use  of  such 
declarations  was  upon  a  point  material  in  the  case, — the  speed 
of  the  train ;  a  point  upon  which  the  plaintiff's  evidence,  as  it 
appears  in  this  record,  is  certainly  not  very  strong.  It  was, 
moreover,  well  calculated  to  unduly  influence  the  jury  on  the 
subject  of  damages.  Besides,  as  mdicated,  the  question  of 
the  speed  of  the  train  is  intimately  connected  with  the  vigi- 
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lance  of  those  in  charge  of  the  locomotive  in  keeping  a  look- 
out, and  giving  timely  signals  of  danger.  We  must  hold  that 
such  ruling  of  the  court  in  allowing  such  remarks  to  be  made 
was  error. 
'  5.  The  undisputed  evidence  shows,  and  there  is-no  pretense 
to  the  contrary,  that  no  gate  was  erected  or  main- 
tained at  the  crossing  in  question,  and  that  no  flag-  DUitsMim- 
man  was  placed  there  to  warn  travelers  of  the  ap-  iJ^Je^^U^ 
proach  of^  trains.  Each  of  these  questions  were,  itncttoai. 
however,  submitted  to  the  jury  ;  also  questions  as 
to  whether  the  safety  of  travelers  made  either  necessary;  and 
whether  the  absence  of  either  constituted  negligence;  and 
whether  such  negligence  directly  contributed  to  produce  the 
injury.  The  court  charged  the  jury  on  the  questions  that 
"  there  is  no  statute  of  this  state,  or  ordinance  of  the  city  of. 
Janesville,  commanding  or  compelling  the  defendant  com- 
pany to  erect  and  maintain  a  gate  or  place  a  flagman  at  the  cross- 
ing of  Wall  street;  but,  if  it  has  been  proven  on  this  trial,  and 
you  believe  and  find  from  the  evidence  given  that  the  cross- 
ing on  Wall  street  at  which  the  injury  sued  for  occurred  is 
of  such  a  character  that  the  posting  of  a  flagman  or  the  main- 
taining a  gate  was  necessary  to  the  safety  of  travelers  on 
such  street,  and  would  have  prevented  the  injury  in  question, 
then  the  failure  of  the  defendant  to  post  a  flagman  there,  or 
to  erect  and  maintain  the  gate,  is  a  fact  tending  to  prove 
negligence  and  from  which  you  would  be  authorized  to  find 
negligence.  •  *  *  You  nave  the  right  to  determine  from 
the  evidence  in  this  case  whether  the  safety  of  the  people 
traveling  over  this  crossing  made  it  the  duty  of  the  company 
to  station  a  flagman  there,  and  whether  a  failure  on  the  part 
of  the  company  to  discharge  this  duty  was  negligence,"  and 
whether  such  negligence  directly  contributed  to  produce  the 
injury.  The  jury  Tound  each  of  these  several  questions  in  favor 
of^the  plaintiff  and  against  the  defendant.  Such  a  verdict, 
rendered  in  pursuance  of  a  similar  submission,  has  been  re- 

geatedly  reversed  by  the  highest  court  in  New  York, 
leisiegel  v.  New  York  Central  R.  Co.,  40  N.  Y.  9;  Grippen 
V.  New  York  Central  R.  Co.,  Id.  41 ;  Houghkirk  v.  D.  k  H. 
Canal  Co.,  92  N.  Y.  219.  In  so  far  as  the  language  of  Mr. 
*  Justice  Paine  in  Kinney  v.  Crocker,  18  Wis.  74,  seems  to 
support  a  contrary  rule,  it  is  expressly  disapproved  in  one  of 
the  cases  Just  cited.  That  case,  like  the  case  of  Burns  v. 
RoIHng  Mill  Co.,  65  Wis.  315,  is  distinguishable  from  the 
case  at  bar,  since  in  each  of  those  cases  a  flagman  had  pre- 
viously been  kept  at  the  hcus  in  quo,  and  then  withdrawn 
without  notice;  and  hence,  in  the  last  case  cited,  Mr.  Justice 
Orton  said :  "  The  traveler  might  in  this  way  be  lured  into 
39  A.  E.  R.  Cm.— 43 
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danger,  when,  if  no  flagman  had  ever  been  kept  there,  he 
would  not  have  looked  for  such  a  signal,  but  would  have 
looked  and  listened  for  other  signs  of  an  approaching  train." 
In  the  more  recent  case  of  Hoye  v.  Chicago  &  N.  R,  Co.,  67 
Wis.  14,  it  is  said:  "  Without  committing  ourselves  upon  the 
question  as  to  whether,  in  the  absence  of  any  statute  or 
ordinance  upon  the  subject,  a  jury  would  be  authorized  to 
determine  the  necessity  of  a  flagman,  or  to  predicate  negli- 
gence upon  the  mere  absence  ofa  flagman,  yet  we  think  the 
presence  or  absence  of  a  flagman  may  be  proved  as  an  .item 
of  evidence  to  be  considered  by  the  jury  in  connection  with 
all  the  other  facts  and  circumstances  in  the  case,  upon  the 
question  of  the  defendant's  prudence  or  negligence  in  moving 
the  train  at  the  time  and  place  in  question."  The  same  rule 
prevails  in  New  York.  McGrath  v.  New  York  Central  R. 
Co.,  63  N.  Y.  522.  The  true  rule  seems  to  be  aptly  stated  by 
Finch,  J.,  in  the  latter  case  from  New  York  above  cited, 
thus:  "The  fact  [of  the  presence  or  absence  of  a  flagman] 
may  be  proven  as  one  of  the  circumstances  under  which  the 
tram  was  moved,  and  by  which  the  degree  of  care  requisite 
in  its  handling  and  running  may  be  affected,  so  that  the 
question  never  is  whether  there  snould  have  been  a  flagman, 
or  one  ought  to  have  been  stationed  at  the  crossing,  but 
whether,  in  view  of  |his  presence  or  absence,  the  tram  was 
moved  with  prudence  or  negligence."  Houghkirk  i<.  D.  &  H. 
Canal  Co.,  92  N,  Y.  227.  Similar  views  are  entertained  by 
other  courts.  Haas  v.  Grand  Rapids  &  I,  R.  Co.,  47  Mich. 
406;  8  Am.  &  Eng.  R.  Cas.  268 ;  Philadelphia  &  R.  R.  Co.  v. 
Killips,  88  Pa.  St.  412;  Pennsylvania  R.  Co.  v.  Matthews,  36 
N.  J.  Law,  531 ;  Welsch  v.  Hannibal  &  St.  J.  R.  Co.,  72  Mo. 
45 1 ;  6  Am.  and  Eng.  R.  Cas.  73 ;  Lesan  v.  Maine  Central  R. 
Co.,  77  Me.  85  ;  23  Am.  &  Eng.  R.  Cas.  245 ;  Com.  v.  Boston  & 
W.  R.  Corp.,  loi  Mass.  201 ;  Guggenheim  v.  Lake  Shore, 
€tc.,  R.  Co.,  (Mich.)  33  N.  W.  Rep.  167.  We  must  hold  that 
the  exceptions  as  to  such  submissions  and  directions  were 
well  taken. 

6.  The  questions  submitted  to  the  jury  are  very  numerous. 
The  statute  requires  that  such  questions  shall  relate  "  only 

to  material  issues  of  fact."  Section  2858.  In  other  ■ 
SfMiiinr-  words,  such  verdict,  under  the  statute,  is  "  neces- 
^J'J^""  sarily  limited  to  material  and  controverted  ques- 
■  tions  of  fact."  Davis  v.  Farmington,  42  Wis.  431. 
Undisputed  questions  of  fact  do  not  constitute  such  material 
and  controverted  questions  of  fact ;  and  hence  the  propriety 
of  submitting  such  questions  has  frequently  been  doubted, 
and  the  refusal  to  so  submit  them  frequently  been  sanctioned. 
Hutchinson  v.  Chicago  &  N.  R.  Co.,  41  Wis.  553  ;  McNarra 
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V.  Chicago  &  N.  R.  Co.,  Id.  69  ;  Williams  v.  Porter,  Id.  423  ; 
Manufacturing  Co.  v.  Sammons,  49  Wis.  316;  Eberhardt  v. 
Sanger,  5 1  Wis.  72,  and  cases  there  cited.  In  the  case  at  bar 
.the  absence  of  any  flagman  or  gate  was  undisputed.  The  ab- 
sence of  any  ordinance  requiring  such  flagman  or  gate  was 
undisputed.  The  absence  of  any  sign-board  with  the  inscrip< 
tion  "  Look  out  for  the  Cars "  was  undisputed.  That  the 
plaintiff  was  a  bright,  active,  intelligent  boy  for  one  of  his 
age,  at  the  time  he  was  injured,  was  undisputed.  The  sub- 
mission of  so  many  undisputed  facts,  as  though  they  were 
material  and  uncontro verted  questions  of  fact  could  only  tend 
to  complicate  the  trial  and  confuse  the  jury.  As  indicated  in 
the  opinion  last  cited,  such  special  verdict  was  not  designed 
to  elicit  from  the  jury  "  an  abstract  of  the  evidence."  As 
there  said,  the  statute  requiring  the  court  to  submit  a  special 
verdict  to  the  jury,  "  would  seem  to  limit  such  questions  to 
such  facts  as  are  controverted  and  put  in  issue  by  the  plead- 
ings,  or,  at  most,  to  such  as  might  properly  have  been  put  in 
issue  by  the  pleadings,  i.  e.,  issuable  facts  in  contradistinc- 
tion to  mere  evidence,"  51  Wis.  T]  ;  see  also  Ault  v.  Manu- 
lacturing  Co.,  54  Wis.  304  ;  McLimans  v.  Lancaster,  63  Wis. 
603  ;  Pratt  v.  Peck,  65  Wis.  471  ;  Aitkinson  t'.  Transportation 
Co.,  69  Wis.  10.  As  indicated  in  some  of  these  cases,  the 
form  of  such  verdict  is  very  much  in  the  discretion  of  the 
trial  court.  Nothing  here  said  is  intended  to  restrict  a  proper 
exercise  of  such  discretion.  Nor  do  we  wish  to  be  under- 
stood as  saying  that  every  submission  of  an  undisputed  fact 
would  justify  a  reversal,  but  only  to  indicate  the  propriety 
of  simplifying  issues,  and  thus  avoiding  errors  which,  in  a 
close  case,  may  become  material,  and  hence  ground  for 
reversal. 

7.  The  court  charged  the  jury  that,  "  the  killing  of  a  human 
being  by  culpable  negligence  being  a  criminal  offense,  it  is 
obvious  that  the  law  in  civil  cases  ought  to  follow 
the  criminal  law,  and  even  to  go  beyond  it,  so  that  E«»pui7 
there  isa  manifest  propriety  in  its  punishing  civilly  Jl^'^J^^.t 
a  low  degree  of  the  same  negligence,  which  in  a 
little  higher  degree  it  would  punish  criminally ;  but  do  not 
understand  me  by  this  that  this  is  a  case  for  punishment  by 
giving  exemplary  damages."  This  language  is  found  in  an 
opinion  of  Dixon,  C.  J.,  in  Butler  v.  Milwaukee  &  St.  P.  R. 
Co.  28  Wis.  498,  and  was  by  him '  taken  from  an  elementary 
work.  But  it  was  not  designed  by  him  or  its  author  as  a 
guide  to  a  jury  in  a  case  like  this,  if  in  any  case.  It  may 
readily  be  perceived  how  such  language,  in  a  case  like  this, 
might  tend  to  mislead  and  prejudice  the  jury,  especially  on 
the  subject  of  damages. 
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8.  The  motion  to  set  aside  the  verdict  and  grant  a  new- 
trial  was  based  in  part  upon  the  ground  that  the  damages 

awarded  were  excessive.  Of  course  there  is  a 
,m,,^J*       sense  in  which  the  damages  awarded  cannot  be 

regarded  as  excessive.  In  this  sense  the  learned 
counsel  for  tTte  plaintiff  is  undoubtedly  right  in  saying  that, 
"  though  this  supreme  court  room  were  filled  with  gold  there 
is  no  rational  human  being  in  the  state  of  Wisconsin  who 
would  change  places  with  this  boy,  maimed  as  he  has  been 
by  the  negligence  of  the  Jiefendant,  and  accept  the  gold  as 
compensation."  Yet  no  one  would  for  a  moment  contend 
that  such  is  the  legal  measure  of  damages,  even  in  a  case  like 
this.  Courts  and  juries  must  deal  with  such  questions  in  a 
deliberate  and  practical  sense.  Without  going  in  to  any  discus- 
sion of  the  subject,  we  are  constrained  to  believe  that  from 
some  misconception  of  duty,  misdirection  of  the  court,  passion, 
or  prejudice,  the  jury  awarded  damages  considerably  in  ex- 
cess of  what  the  plaintiff  was  entitled  to  recover  in  any  event. 
It  follows  that  the  motion  to  set  aside  the  verdict  and  grant 
a  new  trial  should  have  been  granted  upon  this  ground;  or 
else  the  same  should  have  been  allowed  to  stand  upon  con- 
dition that  the  plaintiff  remit  the  unreasonable  excess.  We 
are  asked  by  counsel  to  name  such  excess,  but  as  there  must 
be  a  reversal  on  other  grounds  it  becomes  impractical  to  do 
so.  Besides,  the  trial  court  has  a  much  broader  discretion  in 
such  matters  than  this  court.  Corcoran  v,  Harran,  55  Wis. 
I20;  Baker  zi.  Madison,  62  Wis.  150,  583;  McLimans  r,  Lan- 
caster, 63  Wis.  609 ;  Murray  If.  Buell  (Wis.),  41  N.  W.  Rep. 
lOlO;  Pratt  V.  Pioneer  Press  Co.,  35  Minn,  251.  We  deem 
it  unnecessary  to  consider  any  other  of  the  numerous  ques- 
tions raised  for  the  guidance  of  the  court  upon  a  retrial.  The 
judgment  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 

Fallueto  Station  FlagM&n  al  C rowing  at  Negligenoa. — See  Welch  ii.  Han- 
nibal &  St.  J.  R.  Co..  6  Am.  ft  Eng.  R.  Cas.  75  ;  Cleveland,  etc..  R,  Co.  v. 
Schneider  35  lb.  334,  note  34;  1  Guggenheim  v.  Lake  Shore,  et£.,  R.  Ca  32 
/*.  89,  note  100;  Eaton  v.  Fitchburg  R.  Co..  i  Jb.  j8;  notes  2  lb.  iSi;  6 
16.  123;  iqib.  359;  23 /i.  251  ;  28  lb.  681. 

Croulng— Failure  to  Sound  Signal  and  Placa  Brakeman  on  FrontCarof 
Backing  Traltir— In  Chici^o,  B.  ft  Q.  R.  Co.  v.  Stormer,  decided  by  the 
Supreme  Court  of  Nebraska,  May  31,  1889,  it  appeared  that  plaintiff  and 
her  father  were  in  a  buggy  drivinj^  across  the  tract  of  the  defendant  com- 
pany. Both  sides  of  the  street  as  it  approached  the  crossing  were  occupied 
Dy  buildings  which  interfered  with  the  view  until  the  person  seeking  to 
cross  came  near  the  track.  The  tracks  ran  from  east  to  west,  the  north 
trsck  being  a  side  track  where  cars  were  shifted  back  and  forth.  One  of 
these  cars  stood  on  the  track  east  of  the  crossing  and  extended  into  the 
Kfcet,  some  of  the  witnesses  said  five  or  six  feet,  and  others  said  its  entire 
length,  but  the  wagon  crossing  was  not  interfered  with  \fy  this  car.    This- 
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-north  track  was  about  twelve  feet  distant  from  the  south  one  and  on  this 
second  track  box  cars  were  being  pushed  backwards  to  the  west  by  the 
switch  engine,  and  it  was  these  cars  and  engine  that  the  bu^y  collided 
with.  There  was  a  conflict  in  the  testimony  as  to  whether  the  usual  signals 
were  given,  and  as  to  whether  a  brakeman  was  on  the  train  which  was  hieing 
baclced  by  the  engine,  and  whether  proper  precautions  were  taken  by  the 
plaintiff  and  her  father.  A  number  of  witnesses  testified  that  they  heard 
the  whistle  and  the  ringing  of  the  bell  and  that  a  brakeman  was  on  the 
front  end  of  the  front  car.  On  the  other  hand,  a  number  of  witnesses  testi- 
fied as  positively  that  there  was  no  brakeman  on  the  train  and  that  no  sig- 
nals were  sounded.  It  was  shown  that  plaintiff  and  her  father  approach^ 
the  crossing  with  the  horse  at  a  walk  and  that  as  they  approached  the  track 
the  speed  was  checked  and  that  at  no  time  prior  to  their  crossing  the  first 
track  could  they  see  the  approaching  cars  owing  to  the  obstructions  ;  that 
after  the  horse  had  crossed  the  nonJi  track  they  saw  the  approaching  cars 
and  turned  sharply  to  the  right  when  the  buggy  was  struck,  and  plaintiff 
injured.  An  ordinance  of  the  ciw  in  which  the  injury  occurred  required 
the  company  to  keep  a  gate  and  flagman  at  the  crossing,  but  there  n  ~  ~ 


.  Asbury,  Indiana  Supreme  Court,  Oc- 
tober u ,  1 889,  the  court  in  instruCTing  the  jury  followed  the  language  of 
Rev.  Stat.  Ind.  $  4020,  requiring  railrt^s  to  have  upon  their  locomotives 
such  whistles  and  bells  as  "  are  now  in  use  or  mav  hereafter  be  in  use  by 
well  managed  railroads."  Held,  that  the  jury  couid  only  understand  that 
-defendant  was  bound  to  furnish  such  whistles  and  bells  as  were  in  use  at 
that  time,  and  the  words  relating  to  the  future  were  not  prejudicial. 

EvJdanct  at  to  Whethsr  Signal*  W«rs  Civon— Direct  and  Positive  Evldsnca 


■  not  Necessary. — An  instruction  that  the  fact  of  defendant's  failing  to  give 
proper  signals  on  approaching  a  crossing  need  not  be  proved  by  direct  and 
positive  testimony,  but  that  it  is  sufficient  if  the  jury  believe  from  all  the 
evidence  that  sucfa  sigmals  were  not  given,  is  proper.  IllincHS  Central  R, 
Ca  V.  Slater,  Illinois  Supreme  Court,  May  16, 18^. 


Savannah,  etc.,  R.  Ca 


{Georgia  Supreme  Court,  February  8,  1S89.) 

CroMlnf — Evidence  a>  to  Brakes — Comparison. — In  an  action  for  personal 
injuries  received  at  a  crossing  the  declaration  allied  that  the  locomotive 
was  not  supplied  with  proper  brakes.  Held,  that  evidence  respecting  its 
brakes  as  compared  with  other  locomotives  belonging  to  the  same  company 

was  admissible. 
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Same — Spsad— Evldsno. — Where  the  speed  of  a  train  at  the  time  of  a 
negligent  homicide  occurring  upon  a  pubhc  street  was  material,  evidence 
to  show  what  the  speed  was  on  the  company's  property  just  before  reach- 
ing the  street  was  not  irrelevant. 

8ain»~Evidanca  of  Habitual  High  Sp«ad  of  Sama  Engina. — The  habitual 
high  speed  of  the  same  eneine  when  run  previously  by  the  same  engineer 
on  the  same  street  being  of  doubtful  admissibility,  the  court  did  not  err  in 
admitting  evidence  concerning  it. 

8amo— Evidenoa  of  Raduead  Spaad  after  Accident — It  was  admissible  to 
prove  that  after  the  homicide  the  engines  of  the  company  were  run  more 
slowly  along  the  street  which  was  the  scene  of  the  accident. 

AdmiuibiTity  of  Evidence  Given  at  Former  Trial. — What  the  company's 
master  machinist  testified  to  at  a  previous  trial  of  the  same  cause  was  not 
admissible  against  the  company,  he  being  alive  and  accessible  as  a  witness ; 
but  the  evidence  improperly  admitted  was  not  so  material  as  to  require  a 
new  trial. 

Death — Damage*— Evidence  as  to  Comparative  Expeniee  of  Dacaased  and 
Hit  Widow. — In  an  action  for  a  negligent  homicide,  evidence  was  admitted 
to  prove  that  the  deceased  did  not  nave  expensive  or  extravagant  habits, 
that  he  got  less  benefit  from  his  wages  than  his  wife  derived  from  them, 
that  her  clothes  and  medical  expenses  cost  more  than  his,  that  she  was  sick 
very  often,  etc.  Held,  while  the  evidence  was  immaterial  it  did  not  preju- 
dice the  railway  company. 

Same— Damages— Valu a  of  Deceased's  Life. — Inasmuch  as  the  instructions 
warranted  the  jury  in  deducting  not  only  necessaries  but  the  cost  of  luxu- 
ries from  the  ralue  of  the  life  of  the  husband,  the  rule  of  damages  was  as 
favorable  to  the  company  as  that  suggested  in  Railroad  Qxi.  zi.  Rouse,  77 
Ga.  393,  if  not  more  favorable. 

Servant  of  Company  Killed  at  Highway  Crotsing— Contributory  Negiigenc*' 
' — Although  deceased,  at  the  time  of  his  death  was  in  the  employ  of  the  de- 
fendant company,  yet  as  he  was  not  only  not  on  duty  at  the  time  he  was 
killed  but  was  not  at  or  near  the  scene  of  his  duties,  ne  occupied  the  foot- 
ing, in  every  respect  with  reference-to  the  running  of  the  company's  trains 
of  the  general  public  The  rule  of  contributory  n^l^nce  applicable  to 
the  public  under  like  circumstances  was  therefore  applicable  to  nim. 

Error  from  City  Court  of  Savanna" 
Ckiskolm  &  Erwin  for  plaintiff  in  error. 
Denmark  &  Adams,  contra. 

Bleckley,  C.  J. — The  record  makes  the  following  ques- 
tions on  the  admissibility  of  testimony :  Was  it  competent  to 

show  that  the  engine  whicn  ran  over  the  deceased 
iliW™'""  ^^^  supplied  with  a  hand  brake  only,  and  that  most 

or  all  other  engines  of  the  company  had  air  brakes  ? 
Was  it  admissible  to  show  the  speed  of  the  engine  while  on  the 
company's  property,  and  approaching  the  street  where  the 
accident  occurred?  Was  it  admissible  to  show  the  habitual 
high  speed  of  the  same  engine  when  run  by  the  same  engineer, 
for  some  time  previously,  at  the  same  place  where  the  acci- 
dent occurred  ?  Was  it  admissible  to  show  that  after  the  ac- 
cident the  engines  of  the  company  ran  more  slowly  at  that 
place  P    Was  it  admissible  to  snow  the  habit  of  the  engineer 
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while  running  the  same  engine  previously,  at  the  same  place,, 
not  to  ring  the  bell  ?  Was  it  admissible  to  prove  what  the 
company's  master  machinist  had  testified  to  on  a  previous  trial  ? 
Was  it  admissible  to  prove  that  the  deceased  did  not  have  ex- 

Eensive  or  extravagant  habits ;  that  he  got  less  benefit  from 
is  wages  than  his  wife  derived  from  them ;  that  her  clothes 
and  medical  attention  cost  more  than  his ;  that  she  was  sick- 
very  often,  etc,  ? 

1.  The  objection  to  the  evidence  touching  brakes  was  that 
it  was  irrelevant,  because  no  foundation  for  it  was  laid  in  the- 
declaration.     The  declaration  alleged  that  the  en- 
cine  was  old  and  worn  out,  with  brakes  in  bad  con.  i^"""** 
oition,  and  not  supplied  with  proper  brakes.     This, 

we  think,  was  a  sufficient  basis  for  the  evidence  in  question. 

2.  The  speed  of  the  train  in  approaching  the  place  of  acci- 
dent, although  at  the  time  the  speed  was  noticed  by  the  witness 
the  train  was  not  upon  the  street,  but  upon  the  com- 
pany's property,  was  not  wholly  irrelevant.  The  ^J^J^'"""* 
distance  from  tne  scene  of  the  accident  was  not  very 
considerable,  and  the  engine  was  then  upon  the  same  journey 
which  in  its  further  progress  resulted  in  the  homicide.  There 
is  some  little  presumption  that  the  speed  of  a  train,  when  once 
shown,  continues  to  oe  the  same,  for  a  short  distance  at  least, 
until  a  change  of  speed  appears  from  the  testimony  ;  and  we 
do  not  know  that  this  presumption  is  varied  by  the  fact  that 
the  train  passed  in  the  meantime  from  the  company's  prop- 
erty to  the  street.  As  trains  do  not  run  alone,  but  have  one 
or  more  persons  upon  them,  it  is  generally  in  the  power  of 
the  company  to  show  a  change  of  speed,  it  any  in  fact  took 
place. 

3.  The  habitual  high  speed  of  this  same  engine,  when  run 
previously  by  the  same  engineer,  on  the  same  street,  was  of 

■  doubtful  admissibility.     The  authorities  upon  the 

Suestion  conflict.  For  the  affirmative  might  be  cited  *^'"«"  ••*• 
tate  V.  Boston  &  M.  R.  Co.,  58  N.  H.  410 ;  State  v.  I^J""  *"'' 
Railroad  Co.,  52  N.  H.  528 ;  Shaber  v.  St  Paul,  M. 
&  M.  R.  Co.,  28  Minn.  103,  2  Am.  &  Eng.  R.  Cas.  185 ;  Ran- 
dall V.  Northwestern  Telegraph  Co.,  54  Wis.  140;  Craven  v. 
Cent.  Pac.  R.  Co.,  72  Cal.  345 ;  Henry  v.  Southern  Fac.  R. 
Co.,  50  Cal.  176;  Sheldon  v.  Hudson  River  R.  Co.,  14  N.  Y. 
3i8.  For  the  negative,  see  Gahagan  v.  Boston  &  A.  R.  Co., 
I  Allen  (Mass.),  187 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Lee,  60  111. 

f;oi ;  Railroad  Co.  v.  Woodruff,  4  Md,  242 ;  Parker  v.  Pub- 
ishing  Co.,6g  Me.  173,  Patt.  Ry.  Accident  Law,  421,  throws 
the  weight  of  his  opinion  on  this  side.     Upon  so  doubtful  a. 

auestion  we  think  the  court  did  not  err  in  admitting  the  evi- 
ence.    There  are  several  cases  in  our  reports  holding  that 
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doubtful  evidence  is  to  be  admitted,  rather  than  excluded. 
What  has  been  said  upon  this  point  applies  equally  to  evidence 
touching  habitual  failure  to  nng  the  bell. 

4.  There  is  much  authority  to  the  contrary,  (see  Patt.  Ry. 
Accident  Law,  421,  422),  but  we  think  consistency  with  our 

own  decisions  requires  us  to  hold  that  it  was  ad- 
'  missible  to  show  that,  after  the  accident,  the  engines 
.of  the  company  ran  more  slowly  at  theplace  of  the 
accident  than  they  did  previously.  "Hie  cause  of 
this  change  of  speed  was  a  question  for  the  jury.  Railroad 
Co.  V.  Renz,  SS  Ga.  126;  Central  R.  Co.  v.  Gleason,  69  Ga. 
200.  The  evidence  was  certainly  of  very  slight  value,  but  its 
admissibility  did  not  depend  upon  what  it  proved,  but  upon 
its  tendency. 

5.  As  the  master  machinist  »f  the  company  was,  so  far  as 
appears,  still  in  life,  and  might  have  been  produced  as  a  wit- 
ness, it  was  certamly  error  to  admit  in  evidence 
against  the  company  what  he  had  testified  to  on  a 
previous  trial  of  the  case.    We  can  find  no  possible 

reason  for  recognizing  his  declarations,  whether  made  upon 
oath  or  not,  as  admissions  by  the  company.  Certainly  the 
trial  of  an  action  for  an  alleged  tort  is  no  part  of  the  res  gesta 
of  the  tort  itself,  and  the  general  rule  is  that  declarations  of 
an  agent  are  not  to  be  attributed  to  the  principal,  unless  they 
are  a  part  of  the  res  gestiE.  But  this  testimony,  taken  in  the 
light  of  all  the  facts  of  the  case,  was  not  of  sufficient  nmteri- 
afity  to  require  a  new  trial  because  of  its  improper  admission. 

6.  The  same  may  be  said  touching  the  admission  of  evidence 
to  prove  that  the  deceased  did  not  have  expensive  or  extrav- 
agant habits;  that  he  got  less  benefit  from  his  wa- 

^1™*  •'  ges  than  his  wife  derived  from  them;  that  her  clothes 
,rtiow.  "  and  medical  attendance  cost  more  than  his ;  that 
she  was  sick  venr  often,  etc.  While  some  or  alt 
of  this  testimony  was  perhaps  inadmissible,  according  to 
the  strict  rules  of  law,  it  did  not,  under  the  charge  of  the 
court,  so  enter  into  the  measure  of  damages  as  to  prejudice 
the  railway  company.  And  in  this  respect  the  present  case  is 
distinguishable  from  Central  R.  Co.  v.  Rouse,  77  Ga.  393. 
In  that  case  the  court  recognized  an  estimate  made  upon  what 
would  be  required  to  support  his  wife  and  children,  as  an 
element  in  arriving  at  the  amount  of  damages.  No  such 
standard  was  pointed  to  in  this  case. 

7.  Several  exceptions  were  taken  to  the  charge  of  the 

court.  The  whole  charge  is  set  out  in  the  record, 
'*^"'  and,  construing  it  altogether,  we  think  it  substan- 
*  * ''  tially  stated  the  law  o7  the  case  on  the  material 

points  with  fairness  to  both  parties.     Some  objectionable  pas- 
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sages  appear,  and  did  they  stand  alone,  unmodified  by  other 
passages  they  might  be  held  erroneous.  We  see  no  good 
ground  for  a  new  trial  in  anything  which  the  charge  contains. 

8.  The  complaint  that  the  judge  expressed  an  opinion  upon 
the  facts  as  to  two  or  three  matters  is  met  by  a  statement  in 
the  charge  to  the  eSect  that  these  matters  were  admitted  or 
conceded.  This  statement  should  be  taken  as  true,  there 
being  no  verified  contradiction  of  it  in  the  bill  of  exceptions 
or  elsewhere  in  the  record.     Brantly  v.  Huff,  62  Ga.  532. 

9.  This  case  having  arisen  prior  to  the  act  of  1887  forbid- 
ding  any  deduction  from  the  value  of  the  life  on  account  of 
personal  or  other  necessary  expenses  of  the  de- 
ceased, the  rule  for  computmg  damages  laid  down  JJ^I^^"^ 
in  Central  R.  Co.  v.  Rouse,  77  Ga.  393,  was  appli- 
cable ;  and  not  only  did  the  presiding  judge  give  the  railway 
company  the  full  benefit  of  tnat  rule,  but  went  further,  and 
treated  luxuries  which  the  deceased  was  accustomed  to  en- 
joy as  being  a  subject-matter  for  deduction  the  same  as  neces- 
sary expenses.  Certainly  this  was  not  only  fair  to  the  compdtiy, 
but  liberal. 

10.  The  instruction  requested — that  if  Flanagan,  at  the 
time  he  received  his  injuries,  was  in  the  employ  of  the  de- 
fendant, and,  if  he  contributed  to  the  injury  by 

any  negligence,   his  widow  cannot  Recover— was  »«»«»«•« 
properly  refused  ;  for  the  reason  that  Flanagan  was  IT*.'?^.— 
not  only  not  on  duty  as  a  servant  ol  the  company  B«ju„,eii. 
at  the  time  he  was  killed,  but  was  not  at  or  near 
the  scene  of  his  duties.     He  was  on  the  public  street  of  Sa- 
vannah,  and  occupied  the  footing,  in  every  respect,  with 
reference  to  the  running   of  the  company's  trains  at  that 
place,  of  the  general  mass  of  the  pubhc.     We  think,  there- 
fore, that  the  rule  of  contributory  negligence  applicable  to 
the  public  under  like  circumstances  was  applicable  to  him. 
Nor  does  this  view  militate  in  any  degree  with  the  case  of 
Central  R.  Co.  v.  Henderson,  69  Ga.  715,  or  any  of  the  cases 
therein  cited. 

1 1.  It  is  not  clear  to  us  that  the  damages  awarded  by  the 
jury  were  excessive,  or  that  the  verdict  was  contrary  fo  evi- 
dence or  the  law.  We  think  the  evidence  made  a  somewhat 
doubtful  case  for  recovery,  but,  the  jury  and  the  presiding 
judge  having  been  satisfied  with  it,  we  see  no  cause  for  re- 
versing their  decision.     Judgment  affirmed. 

Cnmlng'— Right  to  Prova  Rate  of  Spaed. — In  Illinois  Central  R.  Co.  f 
Slater,  Illinois  Supreme  Court,  May  16.  1889,  which  was  an  action  for  an 
injuiy  received  at  a  highway  crossing,  one  of  the  acts  of  negligence  alleged 
vas,  that  the  train  was  running  at  a  high  and  dangerous  rate  of  speed. 
Jfeid,  that  the  plaintiff  had  a  right  to  prove  the  speed  at  which  the  train 
was  running. 
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Chicago  &  Alton  R.  Ca 


Abler. 

{Illim>is  Supreme  Court,  June  15,  1889.) 

Croitlnc— SpMd — Signal*— Flagman— Obttruetad  View. — The  deceased 
while  passing  over  the  defendant's  tracks  a^a  point  where'it  was  intersect- 
ed by  two  streets  was  run  over  and  hilled.  He  was  travelling  in  a  top 
bu^y  drawn  by  a  single  horee  ^oing  at  a  gentle  trot.  Near  the  crossing' 
wheie  the  accident  occurred  a  circus  was  being  held,  and  the  streets  were 
much  used.  The  train  which  ran  over  the  decedent  was  going  at  the  rate 
of  twenty  miles  an  hour.  As  to  whether  a  flagman  was  stationed  at  the 
crossing,  or  whether  the  bell  was  rung,  or  whether  decedent's  view  was 
obstructed  by  cars  standing  on  a  side  track,  the  evidence  was  conflicting. 
Held,  that  the  court  could  not  say  that  there  was  no  evidence  to  support 
the  verdict,  and  that  it  was  proper  to  refuse  an  instruaion  to  find  for-de- 
fendant. 

Appeal  from  Appellate  Court,  Second  Division. 

Action  in  the  circuit  court  of  Will  county  by  Albert  Adler,. 
administrator  of  William  Beuck,  deceased,  against  the  Chi- 
cago &  Alton  Railroad  Company,  for  wrong^lly  causing; the- 
death  of  plaintiff's  intestate.  A  verdict  was  renderea  for 
plaintiff,  and,  upon  the  denial  of  defendant's  motion  for  a  new 
trial,  it  appealed  to  the  appellatecourt,  where  the  judgment 
was  affirmed.  Smith,  J.,  delivering  the  following  opinion: 

"This  is  an  action  in  case,  brought  by  Albert  Adler,  ad- 
ministrator of  William  Beuck,  deceased,  against  the  Chicago- 
&  Alton  Railroad  Company,  charging  that  it  negligenfly 
caused  the  death  of  Beuck.  The  undisputed  facts,  as  dis- 
closed  in  this  record,  are  these :  In  the  city  of  Joliet,  where- 
the  accident  occurred,  there  are  two  streets  crossing  each 
other.  Fourth  avenue  runs  east  and  west.  Eastern  avenue 
runs  northeast  and  southwest,  and  crosses  Fourth  avenue  at 
an  angle.  At  the  crossing  of  these  two  avenues  the  Chicago 
&  Alton  railroad  track  also  crosses,  running  nearly  in  a  north 
and  south  direction.  At  this  crossing  here  are  three  railroad 
tracks.  On  the  north  and  south  sides  of  Fourth  avenue,  and 
on  the  east  side  of  Eastern  avenue,  are  two  warehouses,  one 
on  each  side  of  Fourth  avenue,  and  coming  close  up  to  the 
line  of  Eastern  avenue.  There  is  also  a  scale  house  on  the 
north  side  of  Fourth  avenue,  between  the  railroad  tracks 
and  the  warehouse,  and  a  little  northeast  of  the  warehouse 
there  was  a  residence.     Both  these  streets  were  much  used 
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by  the  public,  beine:  within  the  corporate  limits  of  the  city 
of  Joliet.  The  railroad  also  seems  to  have  used  this  point 
for  two  or  more  side  tracks  or  switches.  On  the  day  of  th& 
accident,  Barnum's  show  was  exhibiting  in  Joliet,  and  only  a 
short  distance  from  the  junction  of  these  streets  and  a  large 
number  of  people  were  using  the  streets.  What  was  known 
as  tiie  ■  Denver  train  '  on  defendant's  road,  going  south,  was 
due  about  two  o'clock  in  the  afternoon.  The  deceased, 
Beuck,  about  that  time  was  driving  a  single  horse  and  buggy 
westward  on  Fourth  avenue  on  a  gentle  trot ;  and,  just  as  he 
came  on  the  crossing  of  the  railroad  track,  he  was  struck  by 
the  locomotive  drawing  the  Denver  passenger  train,  and  in- 
stantly  killed.  The  declaration  charges  the  defendant  with 
having  negligently  caused  his  death  while  the  deceased  was 
in  the  exercise  of  reasonable  care.  The  general  fssue  was 
pleaded.  A  trial  resulted  in  a  verdict  for  plaintiff  of  $2,400. 
A  motion  for  a  new  trial  by  the  defendant wasoverruled,  and 
judgment  rendered  on  the  verdict.  Appellant  brings  the 
case  here  on  appeal,  for  review,  and  assigns  the  usual  errors. 
The  important  and  material  question  involved  is  whether  the 
defendant  was  guilty  of  such  a  degree  of  negligence  in  run- 
ning its  train  as  to  make  it  liable  for  the  death  of  Beuck, 
The  appellant  insists :  First,  that  defendant  was  not  guilty 
of  negligence  in  running  its  train  on  that  day  ;  and,  secondly, 
that,  if  its  negligence  be  proven  or  admitted,  then  it  is  ex- 
cused by  the  negligence  of  the  deceased,  which  it  alleges, 
was  equal  to  or  greater  than  that  of  defendant.  We  have 
given,  above,  the  situation  of  the  streets  and  the  railroad 
track'at  thepointwherethe  accident  occurred,  as  conceded  by 
both  parties.  There  were  some  controverted  questions  in- 
volved on  the  trial  of  the  case  which  went  to  affect  the  ques- 
tion of  negligence  of  both  parties.  Several  witnesses  swear 
for  the  plaintiff,  on  the  trial,  that  the  railroad  company  had 
left  standing  on  one  of  its  side  tracks  east  of  the  passenger 
track  a  number  of  the  box  cars  belonging  to  Barnum's  'show 
train,'  and  they  came  so  close  up  to  the  north  line  of  Fourth 
avenue,  and  lay  there  northward  for  some  distance  along  the 
line  of  the  passenger  track,  that  the  line  of  vision  was  so  ob- 
structed that  the  deceased,  going  westward  on  Fourth  avenue, 
could  not  see  the  approaching  train  coming  from  the  north 
until  he  was  almost  on  the  track.  These  cars  lay  westward 
from  the  warehouse  and  scale  house,  and  were  additional 
obstructions  to  any  one's  seeing  to  the  north  who  were  ap- 
proaching the  track  from  the  east.  Some  of  plaintiff's  wit- 
nesses also  swear  positively  that  no  flagman  was  at  the  cross- 
ing to  give  warning  of  the  approaching  of  the  train-  On  the 
part  of  the  defendant  a  number  of  witnesses  swore  that  there 
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were  no  cars  standing  on  the  track  to  obstruct  the  view,  and 
that  there  was  a  flagman  standing  in  the  middle  of  the  cross- 
ing waving  his  flag  at  the  deceased,  and  trj-ing  to  stop  him, 
but  that  he  neither  looked  for  the  cars  nor  saw  the  flagman, 
but  drove  straight  onto  the  track  after  some  person  had 
•called  to  him  to  stop.  The  proof  is  also  that  the  train  was 
running  at  the  time  at  a  rate  of  speed  from  15  to  20  miles  an 
hour.  Neither  the  engineer  nor  the  fireman  denies  this  rate 
of  speed.  Several  of  plaintiff'^witnesses  swear  they  heard  no 
bell  ringing,  nor  heard  any  whistle.  This  is  contradicted 
by  the  fireman  on  the  train,  as  well  as  by  other  witnesses, 
who  say  that  they  heard  the  bell. 

"  After  a  careful  examination  of  the  evidence,  one  cannot 
say  that  the  jury  were  not  justified  in  finding  the  defendant 
£uilty  of  negligence  in  running  its  train  at  that  rate  of  speed 
m  a  populous  city,  and  especially  at  a  public  street  crossing, 
and  within  a  short  distance  of  the  '  Greatest  Show  on  Earth.' 
The  fast  and  dangerous  speed  of  the  train  is  one  of  the  acts 
of  negligence  charged  in  the  declaration.  Whether  that  rate 
of  speedwas  proven,  and  was  dangerous  and  reckless  running 
in  a  city  and  at  a  public  crossing,  either  with  or  without  a 
flagman,  there  was  a  question  offact  for  the  jury ;  and,  unless 
we  can  clearly  see  from  the  evidence  that  they  have  found 
erroneously  or  been  governed  by  prejudice  or  passion,  we 
are  not  warranted  in  setting  aside  their  finding,  under  the 
uniform  ruling  of  this  and  the  supreme  court.  So,  also,  was 
the  alleged  negligence  of  the  deceased  at  the  time  of  his 
death  a  question  of  fact  for  the  Jury  ;  and  we  see  no  sufficient 
reason  to  interfere  with  their  finding  upon  the  evidence  in 
the  record.  He  was  driving  in  a  top  buggy,  going  west,  with 
the  warehouse  and  weighing  house  on  the  north  m  hira  ;  and, 
if  plaintiff's  witnesses  are  correct  also,  a  line  of  Bamum's  cars 
lay  also  in  a  position  to  prevent  him  seeing  t^e  train  approach 
from  the  north.  One  witness  who  was  drjving  in  the  same 
direction,  and  who  had  almost  reached  the  track,  swears  that 
he  neither  saw  nor  heard  the  train  until  it  came  plunging  on- 
to the  crossing  from  behind  the  line  of  Bamum  s  cars,  and  , 
was  immediately  upon  the  deceased.  The  degree  of  care  to 
be  exercised  by  persons  using  streets  and  public  highways, 
as  wel!  as  railways  using  the  crossings,  depends  very  much 
on  the  situation  and  surroundings  of  both.  While  it  is  al- 
ways, and  under  all  circumstances,  the  duty  of  both  to  use 
reasonable  care,  still,  reasonable  care  in  one  situation  might 
not  be  reasonable  care  in  another.  Thus  a  rate  of  speed  for  a 
train  in  crossing  a  public  highway  in  the  country,  which 
would  there  be  reasonable,  might  be  dangerous  and  reckless 
in  a  city  or  town.     Persons  using  streets  in  a  city  have  a 
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right  to  suppose  that  railway  trains  passing  over  the  cross- 
ings will  be  run  with  great  caution,  and  with  due  regard  to 
the  rights  of  people  going  on  the  streets.  Indianapolis  & 
St.  L.  R.  Co.  V.  Stables,  62 111.  313;  Rockford,  R.  1.  &  St.  L. 
R.  Co.  V.  Hillmer,  72  111.  235.  It  is  also  the  duty  of  railroad 
companies  to  keep  the  crossings  and  the  approaches  to  them 
reasonably  clear  from  incumbrances  that  hinder  the  public 
from  seeing  the  approach  of  trains.  Complaint  is  made  that 
the  court  erred  in  not  directing  the  jury  to  find  for  the  defend- 
ant. There  was  no  error  in  this.  Under  the  state  of  the 
evidence  in  this  case,  such  an  instruction  to  the  jury  would 
have  been  manifestly  wrong.  The  court  should  never  take 
the  case  from  the  jury  unless  it  is  clearly  satisfied  that  a  ver- 
dict could  not  stand,  and  where  there  is  substantially  nothing 
for  the  jury  to  try.  This  question  came  before  the  supreme 
court  (Chicago,  B.  &  I.  R.  Co.  v.  Payne,  59  111.  534),  upon  a. 
state  of  facts  very  similar  to  those  disclosed  in  triis  record. 
In  that  case  Payne  was  killed  at  a  public  highway  crossing, 
in  the  couhtry,  much  used  by  pubhc  travel,  and  from  its  sit- 
uation made  a  dangerous  crossing.  The  court  was  then 
asked  to  instruct  the  jury  to  find  for  the  defendant,  but  the 
court  refused  so  to  do.  In  that  case  the  road  crossing  was 
two  miles  from  a  populous  city,  and  the  ruling  of  the  court 
was  held  correct.  The  second  and  third  instructions  asked 
by  the  defendant  are  substantially  alike,  and  were  both  prop- 
erly refused  by  the  court.  They  "both  distinctly  declare  what 
acts  done  or  omitted  on  the  part  of  the  deceased  would  con- 
stitute such  negligence  as  to  defeat  a  recovery.  What  acts- 
done  oromitted  win  constitute  negligence  is  a  question  of  fact 
for  the  jury  to  decide,  and  not  for  the  court  upon  the  trial. 
These  two  instructions  asked  the  court  to  usurp  the  province  of 
the  jury.  Wabash  R.  Co.  i/.  Elliott,  98  111.  481.  Complaint  is 
made  triat  the  court  modified  another  of  defendant's  instruc- 
tions (not  numbered)  before  giving  it.  The  modification  simply 
submitted  to  thejury  to  say  whether  the  supposed  facts  in  the 
body  of  the  instructions,  if  true,  amounted  to  acts  of  negligence 
on  the  part  of  the  deceased.  In  this  there  was  no  error.  Com- 
plaint is  also  made  that  the  court  erred  in  giving  plaintifFs  in- 
structions.  But  five  instructions  were  asked  by  the  plaintiff. 
We  find  no  error  in  any  of  them.  They  lay  down  the  simplest 
and  plainest  maxims  of  the  law  governing  the  cases,  and,  we 
think,  are  free  from  the  criticisms  made  upon  them.  We  find 
no  error  committed  against  the  defendant  in  the  instructions. 
Indeed,  the  instructions  given  for  the  defendant  are  very 
elaborate,  (31  in  number,)  and  lay  down  the  law  as  clearly 
and  forcibly  in  favor  of  tne  defendant  as  it  was  possible  for 
the  learned  counsel  to  prepare  and  write.    It  is  lastly  ui^ed 
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that  the  court  ought  to  have  granted  a  new  trial  because  the 
damages  are  excessive.  The  deceased  was  a  young  man 
about  22  years  of  age,  and  was  a  butcher.  The  evidence 
shows  that  he  was  an  active  and  industrious  young  man, 
that  he  worked  for  Adier  from  the  time  he  was  12  or  14 years 
old,  and  that  he  gave  all  his  earnings  to  his  mother.  Adler 
swears  that  his  mother  was,  at  one  time,  indebted  to  him  in 
the  sum  of  $400,  and  that  this  young  man  and  his  brother 
paid  it  all  oH  for  their  mother.  There  is  no  standard  by 
which  to  measure  the  damages  in  cases  of  this  kind  except 
the  sound  judgment  and  discretion  of  the  jury,  and  the  char- 
acter and  habits  of  the  deceased,  as  disclosed  from  the  evi- 
dence. The  damages  can  only  be  compensatory  for  pecuni- 
ary loss.  In  the  City  of  Chicago  v.  Major,  18  111.  349,  a 
verdict  for  $800  was  sustained  for  the  death  of  a  four-year 
old  child.  In  Chicago  &  A.  R.  Co.  v.  May,  108  111.  288,  15 
Am.  &  Eng.  R,  Cas.  320,  a  judgment  was  recovered  by  the 
widow  of  the  deceased,  who  was  a  laborer,  for  $3,250,  and 
was  sustained  on  appeal.  We  do  not  think  the  verdict  in 
this  case  was  excessive,  under  the  evidence.  Perceiving  no 
*rror  in  this  record,  the  judgment  is  affirmed." 

Defendant  appeals  to  this  court, 

Brown  &  Kirby  for  appellant. 

Haley  &  O'Donnell  for  appellee. 

Per  Curiam. — The  first  ground  for  reversal  insisted  upon 
is :  "  The  court  erred  in  refusing  to  give  the  first,  second,  and 
third  instructions  for  defendant."  The  first  instnic* 
lutnciiom  tion  referred  to  is  as  follows:  "The  jury  is  in- 
fea^t!"^  **■  structed  that  under  the  law,  as  applied  to  tne  facts 
of  this  case,  as  developed  by  a  consideration  of  all 
the  evidence,  the  plaintiff  is  not  entitled  to  recover  ;  and  the 
jury  will  so  find."  The  rule  is  that  where  the  evidence  given 
at  the  trial,  with  all  legitimate  inferences  that  may  legally 
and  justifiably  be  drawn  therefrom,  is  insufficient  to  support 
a  verdict  for  the  plaintiff,  so  that,  if  such  a  verdict  be  re- 
turned, it  must  be  set  aside,  the  court  is  not  bound  to  submit 
the  case  to  a  jury,  but  may,  and  should,  in  such  case,  direct  a 
verdict  for  the  defendant.  Simmons  v.  Chicago  &  T.  R.  Co., 
110  111.  340,  18  Am.  &  Eng.  R.  Cas.  50.  To  determine  the 
question  presented  by  the  refusal  of  the  instruction  quoted, 
some  slight  consideration  of  the  evidence  will  be  necessary. 
It  is  saia  by  counsel  for  appellant  that  the  grounds  rendering 
It  proper  to  be  given  were  that  there  was  no  evi- 
^tflbVtoJT  "^ence  that  the  deceased  was  in  the  exercise  of  or- 
MsURelnT  dinary  care  to  prevent  the  injury);  and,  on  the  con- 
trary, it  is  saia  the  evidence  snows  that  he  was 
grossly  negligent.  It  is  conceded  that  the  burden  in  the  first 
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instance  is  upon  the  plaintiff  to  show  that  his  decedent  was 
in  the  exercise  of  ordinary  care  for  his  personal  safety  ;  that 
is,  the  facts  and  circumstances  proved  must  show  that  he  was 
in  the  exercise  of  such  care.  Steel  Co.  v.  Martin,  115  III.  373. 
What  is  ordinary  care  is  always  a  relative  question,  and  is  to 
be  determined  from  a  consideration  of  the  facts  and  circum- 
stances surrounding  the  party  required  to  act.  It  was  said 
in  Chicago,  St.  L.  &  P.  R.  Co.  v.  Hutchinson,  120  III.  587,  32 
Am.  &  Kns.  R,  Cas.  821,  that  the  true  test  and  criterion  to.de- 
terraine  what  is  ordinary  care  is  that  care  which  a  reasonable, 

Srudent,  and  cautious  man  would  take  to  avoid  injury,  under 
Ice  circumstances;  and,  in  numerous  instructions  given  in 
this  case  on  behalf  of  appellant,  the  like  rule  and  test  was  an- 
nounced to  the  jury.  Tne  question  is  also  to  be  determined 
as  a  question  of  fact,  under  all  the  attending  circumstances. 
Pennsylvania  Co.  v.  Frana,  112  111.  405,  and  supra.  There  is 
here  evidence  tending  to  show  that  a  flagman  was  stationed 
and  usually  kept  at  this  crossing,  and,  also,  it  might  be  legit- 
imately inferred  by  the  jury,  from  the  facts  shown,  that  the 
deceased  was  familiar  with  the  crossing,  and  with  the  opera- 
tion and  management  of  appellant's  company  at  that  point. 
It  is  also  shown  that,  just  prior  to  the  collision  resulting  in 
the  death,  deceased  approached  this  crossing  from  the  east 
in  a  top  buggy  drawn  by  a  single  horse,  and  at  a  rate  of 
speed  mdicated  by  a  slow  or  eentle  trot ;  that  at  the  time  of 
such  approach,  the  view  to  the  north — the  direction  from 
which  the  train  came — was  obstructed  by  intervening  build-, 
ings,  and  by  cars  standing  upon  appellant's  tracks.  There 
was  also  evidence  which,  if  believed  by  the  jury,  clearly  es- 
tablishes the  fact  that  no  flagman  was  on  duty  at  that  cross- 
ing at  that  time.  Perspns  immediately  at  the  side  of  the 
deceased  just  before  the  collision,  going  in  the  same  direc- 
tion,  and  who  were  but  a  few  feet  behind  him  when  he  was 
struck,  testify  that  they  looked  for  the  flagman  and  for  sig- 
nals of  danger,  and  positively  testify  that  no  flagman  was  on 
duty,  nor  any  signal  given.  Whether  the  deceased  was 
bound  to  do  more  than  took  for  the  flagman,  and  observe  the 
absenceof  any  signal  of  danger,  to  be  in  the  exercise  of  ordi- 
nary care,  was  necessarily  a  question  of  fact.  In  the  Hutch- 
inson case,  before  cited,  it  was  said :  "  We  are  not  prepared 
to  say,  as  a  matter  of  law,  that  a  person  approaching  a  rail- 
road crossing  where  there  is  nothing  apparent  to  warn  him 
of  danger,  and  at  which  he  knows  a  flagman  was  stationed, 
whose  Known  duty  it  is  to  warn  all  persons  cf  danger  from 
running  trains,  is  required  to  look  elsewhere  than  to  the  flag- 
man. The  flagman's*  duty  is  to  know  of  the  approach  of 
trains,  and  to  give  timely  warning  to  all  persons  attempting 
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to  cross  the  railroad  track,  and  the  public  have  a  right  to 
rely  upon  a  reasonable  performance  of  that  duty,"  If  the 
jury  believed  that,  in  approaching  this  crossing,  the  view  of 
any  train  approaching  it  from  the  north  was  obstructed,  it 
was  for  them  to  say  whether  from  all  the  circumstances 
shown,  a  person  in  the  exercise  of  ordinary  care  for  his 
safety,  that  is,  such  care  as  a  reasonable  and  prudent  man 
would  exercise  under  all  the  circumstances  shown,  would 
have  taken  other  precautions  than  that  taken  by  the  de- 
ceased. We  are  aware  that  this  and  other  courts  have  re- 
peatedly held,  when  passing  upon  questions  of  law  as  well  as 
of  fact,  that  it  was  negligence  in  a  person  attempting  to  cross 
a  railroad  not  to  pause  and  look  for  approaching  trains.  But, 
while  that  may  be  true  as  a  matter  of  fact,  in  any  particular 
case,  it  is  manifest  that  it  must,  at  last,  depend  upon  the  cir- 
cumstances shown ;  and  the  jury  must  in  the  nrst  instance 
say,  as  a  matter  of  fact,  whether  it  was  necessary  to  the  ex- 
ercise of  ordinary  care.  Moreover  this  presentation  might 
well  be  made  to  the  appellate  court,  which  is  required  by 
law  to  pass  upon  the  facts,  and  that  may,  and  should,  if  the 
facts  are  incorrectly  found  by  the  jury,  reverse  for  that  rea- 
son. In  view  of  the  findings  of  the  appellate  and  trial  courts, 
we  cannot  say  that  there  was  no  evidence,  in  respect  of  the 
matter  being:  considered,  that  would  sustain  the  finding  of 
the  jury."  We  are  not  permitted  to  look  into  the  facts,  except 
for  the  purpose  of  determining  whether  the  law  has  been 
correctly  applied  by  the  trial  court ;  and,  if  there  is  evidence 
upon  which  the  jury  might  have  found  that  the  deceased  was 
in  the  exercise  of  ordinary  care  in  attempting  to  cross  appel- 
lant's tracks,  which,  if  believed  by  them,  would  be  sufficient 
to  sustain  the  verdict,  as  we  have  seen  there  is,  we  must  hold, 
as  we  do,  that  the  court  properly  "refused  the  instruction 
quoted. 

The  second  instruction  was  properly  refused.  If  appellant 
desired  to  raise  the  question  as  to  whether  the  deceased  was 
warned  or  notified  of  the  approach  of  the  train,  it 
wanUsoT  should  have  submitted  the  question  of  fact  to  the 
tST*^  jury-  The  instruction,  as  asked,  told  the  jury  that, 
if  the  defendant  was  warned,  then,  as  a  matter  of 
law,  certain  acts  performed  or  omitted  to  be  performed  by 
him  constituted  a  want  of  ordinary  care.  Whether  the  de- 
ceased should  have  waited  for  the  train  of  cars  to  pass,  be- 
fore attempting  to  cross  the  track,  was  a  question  ot  fact  to 
be  determined  in  view  of  all  the  attendant  circumstances, 
and  was  thus  properly  submitted  to  the  jury  by  instructions 

fjiven  on  behalf  of  defendant  itself.  It  was  not  error  to  re- 
use the  second  and  third  instructions  asked  by  appellant. 
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the  third  instruction  being  in  all  material  respects  the  same 
as  the  second. 

Appellant  also  asked  the  court  to  instruct  the  jury  "  that  if 
they  shall  believe  from  the  evidence  that,  at  the  time  of  the 
accident  allegfid,  the  deceased,  in  approaching  the 
track  of  the  defendant,  stopped  his  horse  at  sight  Dftw-Jifp- 
of  the  coming  train,  and  then  calculated  the  chances  J^tJ^I]^ 
of  his  abihty  to  cross  without  danger  from  the  ap-  loBna. 
preaching  train,  and,  acting  upon  his  judgment, 
proceeded  to  cross  the  track  in  front  of  the  train,  and,  in  so 
doing,  miscalculated,  aiid  was  struck  by  the  train,  resulting 
in  his  death,  then  the  plaintiff  cannot  recover,  and  the  jury 
will  so  find  ;"  which  the  court  modified  by  striking  out  all 
after  the  words  "  resulting  in  his  death,"  and  inserting  the 
words  "  and  then,  if  the  jury  shall  believe  from  the  evidence 
in  the  case  that  such  conduct  was  not,  under  the  circum- 
stances, the  exercise  of  ordinary  care,  then  the  jury  must  find 
for  the  defendant,"  and  gave  the  same,  as  modified.  The 
instruction,  as  asked,  should  have  been  refused.  A  careful 
consideration  of  the  evidence  falls  to  disclose  any  state  of 
fact  upon  which  it  could  have  properly  been  predicated.  It 
is  undoubtedly  th6  law  that  either  party  may  ask  instructions 
■  based  upon  any  theory  supported  by  evidence  in  the  case  j 
but  a  most  careful  scrutiny,  not  only  of  the  abstract,  but  of  the 
record  itself,  fails  to  show  that  the  deceased  "  stopped  his  horse 
at  sight  of  the  coming  train,"  or  that  the  horse  ne  was  driv- 
ing stopped  at  any  point  where  the  injury  could  have  been 
averted,  nor  is  there  evidence  from  which  such  an  inference 
can  be  fairly  drawn ;  nor  can  it  be  said  that  there  is  evidence 
tending  to  support  the  theory  that  the  deceased  "  stopped  his 
horse  before  reaching  the  railroad  crossing,  and  calculated 
the  chances  of  his  ability  to  cross  without  injury.  The  mod- 
ification submitted  to  the  jury  the  question  whether  the  sup. 
posed  facts  constituted  negligence.  The  giving  of  the  in- 
struction in  this  form,  while  erroneous  for  the  reasons  before 
indicated,  could  not  have  prejudiced  appellant. 

It  is  next  urged  that  the  court  erred  in  giving  instructions 
for  appellee.  We  have  examined  plaintiffs  series  of  instruc- 
tions with  care,  and  are  of  opinion  that  the  law,  as 
applied  to  the  facts  in  this  case,  was  stated  with  rtraetieiiT 
substantial  accuracy.  Moreover,  by  the  fifth  to 
the  seventeenth  of  appellant's  series  of  instructions  given, 
the  doctrine  of  negligence  applicable  to  the  facts  contended 
for  by  the  parties  was  fully  and  accurately  stated.  No  good 
purpose  would  be  subserved  by  extending  this  opinion  in  the 
discussion  of  the  five  instructions  given  on  Whalf  of  appellee. 
As  before  said,  they  are  not  subject  to  the  criticism  attempted 
39  A.  &  E.  R.  Ch.— 43> 
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to  be  made  thereon.  The  remaining  questions  pressed  by 
counsel  relate  exclusively  to  matters  of  fact.  All  such  ques. 
tions  have  been  settled  by  the  judgment  of  the  appellate 
court;  and,  while  there  is  much  seeming  force  in  many  of 
the  suggestions  of  counsel,  and  the  case  is  extremely  close  in 
its  facts,  if  the  right  of  plaintiS  to  recover  is  not  very  doubt- 
ful, it  is  sufficient  to  say  that  the  determination  of  the  appel- 
late court  in  respect  thereof  is  conclusive  upon  us ;  and,  find- 
ing no  error  of  law,  its  judgment  must  be  affirmed. 

Silant  Car  Puiing  CroMing— Woman  Thrown  from  Sleigh  by  Suddan 
"Pulling  up" — Proximate  Cauta. — The  plaintiffs,  husband  and  wife,  sued 
for  damages  for  injuries  sustained  by  the  wife,  chaining  the  defendants 
with  negligence  in  using  their  railway  in  shuntine  cars,  etc.,  and  in  not 
notifying  and  protecting  the  public  at  crossings.  The  wife  was  being  driv- 
en' in  a  cutter  by  her  son  along  a  street  which  crossed  three  tracks  of  the 
defendants,  and  when  the  cutter  was  thirty  feet  away  a  "silent"  car  passed 
along  one  of  the  tracks.  The  son  pulled  the  horse  up  suddenly,  with  the 
effect  of  throwing  the  mother  out  of  the  cutter  and  so  producing  the  in- 
jury complained  of.  The  jury  found  that  the  defendants  were  guilty  of 
negligence,  and  that  the  son  by  his  driving  contributed  to  the  accicient. 
Held,  that,  upon  the  evidence,  the  finding  of  contributory  negligence  could 
not  be  interfered  with  ;  and  that  the  injury  was  too.  remote  a  consequence 
to  be  attributed  to  the  negligence  of  the  defendants.  Atkinson  v.  Grand 
Trunk  R.  Co.,  17  Ontario  Rep.  22a 
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{Alabama  Supreme  Court,  June  ai,  1889.) 

Croiting — Street  Car  Railway  Collision — Imputed  Negligenoe. — The  con- 
curring negligence  of  a  street  railway  company  and  a  steam  railway  com- 
pany whereby  a  collision  is  brought  about,  and  a  passenger  on  one  of  the 
cars  of  the  street  railway  company  is  injured,  may  create  a  joint  and  sev- 
eral liability  on  the  part  of  the  two  companies,  but  it  does  not  exonerate 
either  of  them. 

Same — Burden  of  Proof. — Under  §§  1144,  1145,  of  the  Alabama  Code  of 
1886  and  §  1700  of  the  Code  of  1876,  as  amended  by  act  of  Feb.  38,  1887,  in 
an  action  against  a  railway  company  by  a  passenger  on  a  street  car,  who 
was  injured  in  a  collision  between  defendant's  cars  and  the  street  car,  it  is 
error  to  charge  that  when  the  plaintiff  shows  that  he|has  been  injured  by 
defendant  or  its  servants,  the  burden  is  on  defendant  to  show  that  it  or  its 


servants  were  not  negligent. 
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Appeal  from  Jefferson  County  Circuit  Court. 

Action  by  Thomas  R.  Hughes  against  the  Georgia  Pacific 
Railway  Company,  to  recover  damages  for  injury  inflicted 
on  the  plaintiff  by  the  alleged  negligence  of  the  defendant 
railroad  company.  After  the  introduction  of  the  evidence, 
the  court,  of  Its  motion,  charged  the  jury  as  follows:  "  Now, 
under  our  law,  gentlemen,  when  a  person  brings  a  suit  against 
a  railroad  corporation  for  damages  for  injury  to  his  person, 
as  in  this  case,  he  is  required  to  show  that  ne  has  been  injured, 
and  that  the  injury  was  inflicted  by  the  defendant,  or  the  de- 
fendant's employes  or  servants,  and  when  he  does  that  the 
law  says  that  then  the  burden  of  proof  is  upon  the  defendant 
to  show  that  itself  or  its  employes  were  not  negligent  at  the 
time  and  place  of  the  occurrence,  and  that,  therefore,  if  the 
plaintiff  was  injured  at  all,  he  was  not  injured  by  reason  of 
defendant's  negligence.  Verdict  for  plaintiff,  and  defendant 
appeals. 

James  Weatherly  for  appellant. 

Smith  &  Lowe  and  Mason  &  Martin  for  appellee. 

Stone,  C.  J. — The  East  lake  dummy  line  of  railway  ex- 
tends from  the  business  part  of  the  city  of  Birmingham  east- 
wardly  to  East  lake.  It  is  a  street  railway,  the  (w^rtmu^. 
cars  of  which  are  drawn  by  steam  power,  called  a 
"dummy  engine."  Within  the  corporate  limits  of  Birming- 
ham, at  the  mtersection  of  First  avenue  and  Twenty-Seventh 
street,  the  East  lake  railway  track  crosses  two  lateral  tracks 
of  the  Georgia  Pacific  Railway  Company  that  were  used  in 
receiving  and  transferring  cars  from  and  to  other  railroads 
that  center  in  Birmingham.  The  railroad  crossings  are  in  a 
public  street,  or  at  the  point  of  intersection  of  the  two  streets. 
At  this  crossing  the  injury  was  suffered  which  gave  rise  to 
the  present  suit.  The  injury  was  inflicted  in  March,  i888. 
The  plaintiff,  Hughes,  was  a  passenger  on  the  dummy  line 
going  eastward.  While  crossing  the  Georgia  Pacific's  said 
tracks  a  collision  occurred  between  the  coach  in  which  he 
was  riding  and  the  front  car  of  a  train  which  the  Georgia 
Pacific  was  pushing  alon'g  its  transfer  track,  with  a  view  of 
placing  said  cars,  some  10  in  number,  beyond  the  crossing. 
The  engine  of  the  Georeia  Pacific  which  was  moving  these 
cars  was  attheother  end  of  the  train,  about  10  car-lengths  dis- 
tant— say  300  feet^f rom  the  crossing.  Plaintiff,  as  the  proof 
tends  to  show,  was  seriously  hurt  and  injured,  and  it  is  not 
claimed  that  he  was  himself  guilty  of  any  negligence. 

The  testimony  as  to  the  cause,  or  proximate  cause,  of  the 
collision  is  in  very  marked  conflict.  The  one  line  of  proof, 
ii  true  as  presented,  relieves  the  dummy  line  of  all  omissions 
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of  dnty, — of  all  negligence, — and  places  the  fault  on  the  Geor- 
gia Pacific.  The  otner  places  the  culpability  on  the  dum- 
my line.  Neither  the  court  below  nor  this  court  was  or  is 
charged  with  the  ascertainment  of  the  facts.  That  was  ex- 
clusively the  province  of  the  jury,  under  proper  instructions 
as  to  the  law  to  be  given  to  them  by  the  court.  We  review 
the  circuit  court's  rulings  on  the  law,  and  nothing  else. 

A  few  questions  were  reserved  on  the  admissibdity  of  the 
evidence.  They  were  not  pressed  in  the  argument,  and  we 
think  there  is  nothing  in  them,     3  Brick.  Dig.  467. 

The  defense  takes  two  positions :  First,  that,  conceding 
the  Georgia  Pacific  was  guilty  of  negligence,  the  dummy  line 
was  also  guilty  of  negligence  which  contributed 
^^J^"^  proximately  to  the  collision,  and  plaintifE,  being  a 
passenger  on  the  dummy  line,  is  under  the  same 
disability  to  sue  and  recover  as  the  dummy  line  would  be  if 
it  were  suing.  There  are  some  authorities  which  support 
this  view,  but  we  think  them  unsound.  II  each  of  the  cor- 
porations was  guilty  of  negligence  which  caused,  or  aided 
in  causing,  the  injury,  certainly  it  is  strange  logic  to  contend 
that  because  each  had  an  assistant  in  committing  the  tort 
neither  is  liable  to  the  person  injured  by  such  compound 
tort.  Railway  v.  Sistrunk,  85  Ala.  352 ;  2  Wood,  Ry.  Law, 
\yifiet seq.;  Chapman  v.  New  Haven  R,  Co.,  19  N.  Y.  341 ; 
Robinson  v.  New  York  Cent.  R.  Co.,  66  N.  Y.  Ii ;  Shear.  & 
R.  Neg.  §  46 ;  Whart.  Neg.  §  395 ;  Wabash,  St.  L.  &  P.  R. 
Co.  ».  Shacklet,  12  Am.  &  Eng.  R.  Cas.  166;  Patt.  Ry.  Ac- 
cident Law,  §  357.  It  may  create  a  joint  and  several  liability. 
It  does  not  exonerate  either. 

The  other  defense  relied  on  is  that  the  entire  fault  was  that 
of  the  dummy  line.  If  that  be  true,  there  should  be  no  re- 
covery against  the  Georgia  Pacific.  The  only  form 
*^*'fV'  in  which  this  question  comes  before  us  is  in  the 
ui^Hort-  charges  given  and  refused  ;  notably  the  charges 
■laM.  relating  to  the  burden  of  proof.     The  act  "  to  de- 

fine the  duties  and  liabilities  of  railroad  companies 
in  this  state,"  was  approved  February  6,  1858.  Sess.  Acts  • 
1857-58,  p.  15.  The  third  section  of  that  act  was  amended 
January  31,  1861.  Sess.  Acts,  p.  37.  As  amended,  the  first 
and  third  sections  were  carried  into  the  Code  of  1867  as  sec- 
tions 1399,  1401.  They  were  then  carried  without  change,  in- 
to the  Cfode  of  1876  as  sections  1699  and  1700.  These  sec- 
tions remained  without  change  until  February  28, 1887,  when 
section  1700  was  amended.  Sess.  Acts.  pp.  146,  147.  Section 
1699  of  the  Code  of  1876  was  carried  without  any  alteration 
which  affects  this  case  into  the  Code  of  1886  as  section  1144. 
The  act  of  February  28,  1887,  which  amended  section  1700  of 
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the  Code  of  1876,  was  not  repealed  or  affected  in  any  man- 
ner by  the  adoption  of  the  Code  of  1 886.  Such  is  the  express 
language  of  the  second  section  of  the  act  "  to  adopt  a  code 
of  laws  for  the  state  of  Alabama,"  approved  February  28, 
1887.  Sess.  Acts,  p.  47.  It  results  tnat  the  statutory  law 
which  governs  this  case  is  found  in  sections  1 144  and  1 145  of 
the  Code  of  1886,  and  in  "  the  act  to  amend  section  1700  of 
the  Code,"  approved  February  28,  1887.  Sess.  Acts,  p.  146. 
Section  1 144,  Code  of  1886,  specifies  many  duties  which  "  the 
engineer  or  other  person  having  control  of  the  running  of  a 
locomotive  on  any  railroad  "  must  observe  and  perform. 
We  will  only  mention  those  which  seem  to  be  applicable  to 
this  case  :  "  He  must  also  blow  the  whistle  or  rmg  the  bell 
at  short  intervals,  on  entering  into,  or  while  moving  within, 
or  passing  through,  any  village,  town,  or  city.  He  must  also, 
on  perceiving  any  obstruction  on  the  track,  use  all  the  means 
within  his  power  known  to  skillful  engineers,  such  as  apply- 
ing brakes  and  reversing  engine,  in  order  to  stop  the  train." 
Section  1145  :  "  When  the  tracks  of  two  railroads  cross  each 
other,  engineers  and  conductors  must  cause  the  trains  of 
which  they  are  in  charge  to  come  to  a  full  stop  within  one 
hundred  feet  of  such  crossing,  and  not  proceed  until  they 
know  the  way  to  be  clear  ;  the  train  on  the  railroad  having 
the  older  right  of  way  being  entitled  to  cross  first." 

Before  the  amendment  ofsection  1700  by  the  act  of  Feb- 
ruary 38,  1887,  when  suit  was  brought  agamst  railroad  com- 
?anies  for  destruction  or  injury  of  stock  or  other  property 
y  their  locomotives  or  cars,  the  burden  of  proof  was  declared 
to  be  on  the  railroad  company  to  show  that  the  requirements 
of  section  1699  of  that  Code  were  complied  with  at  the  time 
and  place  when  and  where  the  injury  was  done.  There  was  00 
such  declaration  or  provision  applicable  to  suits  in  which  in- 
jury to  the  person  was  the  ground  of  complaint.  The  re- 
quirements of  section  1699,  here  referred  to,  are  found  in  sec- 
tion 1144  of  the  Code  of  1886,  from  which  we  have  given 
extracts  above.  The  amendment  of  section  1700  extended  its 
provisions  so  as  to  include  cases  in  which  a  person  was  killed 
or  injured  ;  and  as  the  statute  stood  when  the  plaintiff  in  this 
case  was  injured,  and  is  still  of  force,  the  rule  as  to  the  bur- 
den  of  proof  was  and  is  still  the  same,  whether  the  injury 
complained  of  is  to  person  or  property.  The  amended  sec- 
tion is  in  the  following  language;  "  A  railroad  company  is 
liable  for  all  damages  done  to  persons,  stock,  or  other  prop, 
erty,  resulting  from  a  failure  to  comply  with  the  requirements 
of  the  preceding  section,  or  any  negligence  on  the  part  of 
such  company  or  its  agents ;  and  when  any  person  or  stock 
is  killed  or  injured,  or  other  property  damaged  or  destroyed, 
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by  the  locomotive  or  cars  of  any  railroad,  tlie  burden  of 
proof  in  any  suit  bought  therefor  is  on  the  railroad  company 
to  show  that  the  requirements  of  the  preceding  section  (sec- 
tion 1690  of  the  Code  of  1876)  were  complied  with  at  the 
time  and  place  when  and  where  the  injury  was  done." 

Railroads  are  common  carriers  for  hire,  and  as  such,  when 
they  transport  property,  and  it  is  injured  in  transit,  or  is  not 
dehvered,  the  burden  is  on  the  carrier  to  show  that  it  be- 
stowed all  proper  diligence  on  the  service,  and  that  the  prop- 
erty was  injured  or  destroyed  without  any  negligence  on  its 
part.  Steele  v.  Townsend,  37  Ala.  247 ;  Leach  v.  Bush,  57 
Ala.  145  ;  Grey  v.  Trade  Co.,  55  Ala.  387.  When  the  injury 
is  to  a  person  or  to  property  not  being  transported,  then  the 
statutes  referred  to  above  become  important  factors.  We 
have  had  many  cases  before  us  which  were  more  or  less  in- 
fluenced by  these  statutes.  Whenever  an  injury  has  been 
done  to  property  under  circumstances  which  call  for  the  ex- 
ercise of^any  of  the  cautionary  signals  or  acts  required  by  sec- 
tion 1144,  Code  1886,  we  have  held  that  the  burden  is  on  the 
railroad  company  to  prove  that  it  complied  with  the  require- 
ments of  that  section.  We  have  held,  however,  that  a  failure 
to  comply,  or,  what  is  the  same  thing,  to  make  proof  that  it 
did  comply,  while  it  creates  a /riwu/at:!*' intendment  that  the 
railroad  was  in  fault,  is  not  conclusive  of  the  plaintiff's  right 
of  recovery.  It  is  only  in  cases  where  the  injury  complained 
of  is  reasonably  traceable  to  the  failure  to  comply  with  the  re- 
quirements of  the  statute  that  the  failure  per  se  gives  a  right 
of  action.  And  we  have  held,  further,  that  if,  when  the  danger 
became  visible,  any  appliances  would  have  been  powerless  tO' 
avert  the  catastrophe,  then  it  is  not  actionable  negligence  if 
nothing  be  attempted.  In  each  of  these  varying  phases  of  de- 
fense, the  burden  is  on  the  railroad  company, — that  is,  the  bur- 
den is  on  it  to  prove  that  it  complied  with  those  requirements- 
which  were  applicable  to  the  case  or  crisis  it  had  to  deal  with,  or 
to  show  that  none  of  those  requirements  could  have  availed  to 
avert  the  injury.  We  have  said  the  impossible  need  not  be 
attempted.  We  subjoin  a  citation  of  most  of  our  rulings, 
which,  under  the  amended  statute,  are  now  alike  applicable  to 
each  class  of  injury, — that  to  person  as  well  as  that  to  prop- 
erty :  Railroad  Co.  ».  Williams,  53  Ala,  595 ;  Railroad  Co,  v. 
Blakely,  59  Ala.  471 ;  Railroad  Co.  v.  Copeland,  61  Ala.  376; 
Railroad  Co.  v.  Thompson,  62  Ala.  494 ;  Cent.,  etc..  Banking 
Co. I'.  Letcher,  69  Ala.  106,  12  Am.  &  Eng.  R.  Cas.  115;  Ala- 
bama, G.S.,  etc.,  R.  Co.  v.  McAlpine,  71  Ala.  545,  IS  Am.  &  Eng. 
R.  Cas.  S45 ;  East  Tenn.  V.  &  G.  R.  Co.  v.  Bayliss,  74  Ala. 
150,  19  Am.  &  Eng.  R.  Cas.  480;  Same  v.  Same,  y?  Ala.  429; 
Clements  v.  East  Tenn.  V.  &  G.  R.  Co.,  /</.  533 ;  East  Tenn. 
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V.  &  G.  R.  Co.  V.  Deaver,  79  Ala.  216;  Same  v.  King.  81  Ala. 
177,31  Am.&  Eng.R.Cas,  385  ;  Georgia  Pac,  R.  Co.  i^.  Blanton, 
84  Ala.  154;  Alabama  G.  S.  R.  Co.  v.  Smith,  85  Ala.  208, 
35  Am.  &  Eng.  R.  Cas.  150  ;  Western  Railway  v.  Sistrunk.  85 
Ala.  352;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Hembree,  85  Ala. 
481 ;  Louisville  &  N.  R.  Co.  v.  Reese,  85  Ala.  497  ;  South  & 
N.  A.  R.  Co.  V.  Williams,  65  Ala.  74  ;  3  Brick.  Dig.  726.  The 
following  cases  presented  questions  arising  under  section  1 144 
of  the  Code  of  1886.  The  decisions  were  correct  on  the  points 
presented,  but  the  principal  was  stated  too  broadly,  and  is  li- 
able to  mislead,  if  it  has  not  already  done  so.  Railroad  Co. 
V.  McAlpine,  75  Ala.  113,  80  Ala.  73 ;  South  &  N.  A.  R.  Co. 
V.  Bees,  82  Ala.  340 ;  Mobile  &  G.  R.  Co.  v.  Caldwell,  83  Ala. 
196;  In  Louisville  &  N.  R.  Co.  v.  Jones,  83  Ala.  376,  the 
principle  stated  was  scarcely  called  for,  and  is  not  correct 
when  applied  to  the  class  of  injury  complained  of  in  that  case. 

It  is  not  our  intention  to  modify  the  doctrine  declared  in 
Railroad  Co.  v.  Shearer,  58  Ala.  672 ;  Railroad  Co.  v.  Sulli- 
van, 59  Ala.  272,  nor  to  weaken  the  authority  of  the  principle 
declared  in  Tanner's  Case,  60  Ala.  621,  further  than  that  case 
may  be  qualified  by  Womack's  Case,  84  Ala.  149.  There  is 
no  case  in  our  books  which  declares,  clearly  and  specifically, 
to  what  extent,  in  cases  like  the  present,  the  burden  is  on  the 
railroad  company  to  acquit  itself  of  imputed  negligence. 
This  question  has  not  heretofore  been  pressed  upon  our  at- 
tention as  it  is  in  this  case.  Sections  1144  and  1145  define 
certain  duties  which  railroad  companies  must  observe  ;  and 
we  have  declared  it  is  their  duty,  when  backing  their  trains 
within  a  city,  town,  or  village,  to  maintain  a  lookout  which 
can  survey  and  take  in  that  portion  of  the  track  which  their 
train  is  being  pushed  upon.  This,  for  the  safety  of  persons 
who  might  perchance  be  on  the  track.  A  disregard  of  any 
or  more  of  these  duties  would  be  negligence  in  tne  railroad 
company,  and  if  injury  to  person  or  property  resulted  from 
it,  and  there  was  no  concurring  proximate  contributory  neg- 
lieence  on  the  part  of  the  injured  party,  a  suit  can  be  main- 
tamed  for  damages  resulting  from  such  negligence.  But  on 
whom,  and  to  wnat  extent,  rests  the  burden  of  proof  in  such 
action  ? 

We  have  seen  that  under  section  1700  of  the  Code  of  1876, 
as  amended,  the  burdei  is  expressly  placed  on  the  railroad 
company  to  show  it  co.iiplied  with  the  requirements  of  sec- 
tion 1699,  Code  1876,  (section  1144,  Code  1886.)  It  fails  to 
mention  any  other  duty,  or  to  cast  the  burden  of  proving  it 
on  the  railroad  company.  It  thus,  by  its  silence,  fails  to  place 
the  burden  of  proof  on  the  railroad  company,  in  the  matter 
of  its  compliance  with  section  1 145,  Code  1886,  and  in  them  after 
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of  maintaining  a  lookout,  when  it  backs  a  train  within  the 
limits  of  a  city,  town,  or  village.  In  fact,  it  is  silent  as  to  all 
matters  of  imputed  negligence  save  the  disregard  of  the  du- 
ties enjoined  in  sectiorf  1 144  of  the  Code.  This  is  significant. 
Mxpressum  facit,  cessare  taciturn.  It  is  a  rule  of  interpetation 
that  if  a  statute  enumerates  and  commands  certain  duties,  or 
specifies  and  declares  certain  exceptions,  the  implications  are 
that  everything  not  enumerated  or  specified  is  left  without 
the  influence  of  the  statute.  Sedg,  St.  &  Const.  Law,  fad  Ed.) 
31,  note.  In  2  Amer.  &  Eng.  Cyclop.  Law,  767,  it  is  said; 
"The  burden  of  proof  is,  in  general,  upon  the  plaintiff  of  show- 
ing, in  a  case  of  personal  injury,  negligence  on  the  part  of 
the  carrier."    This  is  the  rule  in  the  absence  of  the  statute. 

We  feel  constrained  to  hold  that  the  burden  of  proof  was 
■on  the  railroad  company  only  to  the  extent  the  statute  places 
it, — that  is,  as  to  all  the  matters  enumerated  in  section  1144 
of  the  Code  ;  and,  if  it  seeks  to  excuse  itself  for  a  non-com- 
pliance with  those  requirements,  then  the  burden  is  on  it  to 
show  a  state  of  facts,  which,  under  our  rulings,  will  excuse  it 
from  inaking  the  attempt.  As  to  all  other  matters  raised  by 
the  issue  the  burden  is  primarily  on  the  plaintiff ;  but  the 
measure  of  proof  required  of  him  is  graded  by  the  issue  it 
seeks  to  mamtain.  If  it  involves  a  negative,  such  as  that  the 
train  was  not  brought  to  a  full  stop  within  lOO  feet  of  the 
crossing,  or  that  it  did  not  maintain  a  proper  lookout  to  avert 
danger,  then  the  rule  of  proof  in  such  case  is  not  so  exacting. 
He  must,  however,  in  the  first  place,  offer  some  testimony  of 
the  non-observance  of  the  duty,  before  the  defendant  need 
offer  any  proof  of  its  observance.  When  this  primary  proof 
is  made  by  plaintiff,  it  then  becomes  a  question  of  inquiry  by 
the  jury  on  the  entire  testimony  before  them.  On  the  gen- 
eral  subject'  of  the  burden  of  proof  in  suits  like  this,  see  2 
Wood,  Ry.  Law,  1096,  and  note. 

Under  the  principles  we  have  declared,  the  first  paragraph 
of  the  charge  given  by  the  court  to  the  jury,  to  which  ex- 
ception was  reserved,  misplaced  the  burden  of  proof,  and 
for  that  error  the  judgment  of  the  circuit  court  must  be 
reversed.     Thompson  v.  Duncan,  76  Ala.  334. 

We  need  not  consider  the  other  charges.  What  we  have 
said  will  be  a  sufficient  guide  on  another  trial. 

Reversed  and  remanded. 


Cell iiion —Imputation  of  NegliKenee  of  Carritr  to  Pmtunfer. — See  Pitts- 
burgh, etc.,  R.  Co.  V.  Spencer.  Ji  Am.  &  Eng.  R.  Cas.  478 ;  note,  18  lb.  14S. 
8tn«t  Car— Rftllw&y  Cotlidon— Burdsn  of  Praefi — See  Central  Pass.  R. 


by.  Google 


CR05SIKG — OBSTRUCTING  HIGHWAY. 


CiTV  OF  OSHKOSH 


Milwaukee  &  Lake  Winnebago  R.  Co. 

{IVisctmsin  Supreme  Court,  October  15,  1889.) 

Crouing — Obstructing  High  way— Injunction  to  Compal  Rettonrtlon. — A 
mandatory  injunction  will  Tie  10  compel  a  railroad  company  to  restore  a 
public  street  which  it  has  torn  up  in  constructing  its  crossing,  where  such 
restoration  is  a  condition  imposed  by  the  statute  giving  the  right  to  build 
the  crossing. 

Same — Rapair  by  City  and  Racovary  of  Damagat. — It  is  no  objection  to  the 
exercise  of  the  powers  of  the  county  in  such  a  case  by  way  of  mandatory 
injunction  that  the  city  itself  may  do  the  work  and  recover  the  expenses  of 
doing  it  of  the  company. 

Sams — When  Obstruction  is  Showni — In  an  action  for  a  mandatory  in< 
junction  to  compel  a  railroad  companjr  to  restore  a  public  highway  which 
It  had  torn  up  in  constructing  its  crossing,  it  was  alleged  that  the  company 
had  raised  the  embankment  in  many  places  18  inches  abtjve  the  former 
grade,  that  it  was  impracticable  to  drive  over  the  railroad  between  one  end 
of  a  long  block  and  another,  that  it  was  impossible  to  turn  with  an  ordinaiy 
team  on  the  street  or  to  drive  in  and  out  of  the  lots  and  premises  with 
teams  and  heavy  loads.  Held,  that  the  alle^tions  were  sufncient  to  war- 
rant issuance  of  the  injunction. 

Sams — Establishment  of  Public  Qradoi^lt  is  not  necessary  in  order  to 
compel  a  railroad  company  to  restore  a  public  highway  which  it  has  torn 
up  in  con^ructing  its  crossing,  that  the  city  establish  a  permanent  grade, 
before  calling  upon  the  company  to  repair. 

Appeal  from  Winnebago  County  Circuit  Court, 

A  complaint  was  filed  by  the  city  of  Oshkosh  against  the 
Milwaukee  &  Lake  Winnebago  Railroad  Company,  asking  for 
an  injunction  to  compel  the  restoration  of  a  public  street  wnich 
such  company  had  torn  up  in  constructing  its  crossing.  De- 
fendant appeals  frora  a  decision  overrulmg  its  demurrer  to 
the  complamt. 

Ckas.  \V-  Felker,  (I).  S.  Wegg  and  Howard  Morris  of  counsel,) 
for  apppellant 

M.  H.  Eaton,  City  Atty.,  and  H.  B.  Jackson  for  respondent. 

Cole,  C.  J, — This  case,  inprinciple,  is  ruled  by  the  decision 
in  town  of  Jamestown  v.  Chicago,  B.  &  N.  R.  Co.,  69  Wis, 
648,  32  Am.  &  Eng.  R.  Cas.  263.     In  that  case  this 
court  sustained  a  bill  brought  by  the  town  to  compel  i^««rtto»  t« 
the  railroad  company  to  restore  a  public  highway,  J^JSii^T" 
which  it  had  practically  destroyed  in  constructing 
its  road,  to  its  former  condition  of  usefulness  for  public  traveL 
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The  jurisdiction  of  the  court  was  rested  upon  the  ground  that 
a  court  of  equity  would  compel  a  railroad  corporation  to  per- 
form the  plain  statutory  duty  of  restoring  the  highway  which 
it  had  invaded  to  its  former  state  of  usefulness,  as  a  condition 
to  using  it  for  the  purposes  of  its  roadbed.  This  duty  is  im- 
posed by  statute  in  plam  and  positive  language,  and  a  railroad 
corporation  has  no  warrant  in  law  to  invade  a  highway  with 
its  track  without  complying  virith  the  law  which  grants  the 
privilege  for  it  to  do  so.  It  is  contumacious  and  wrongful 
conduct  for  the  officers  of  a  railroad  corporation  to  occupy  a 
public  highway  with  its  track,  practically  destroying  the  street 
for  purposes  of  public  travel,  and  then  defy  or  disregard  all 
law  and  all  authority  invoked  to  compel  them  to  repair  the 
wrong  which  they  liave  done  the  public.  The  courts  would 
be  impotent  indeed  if  they  could  not  correct  such  flagrant  in- 
vasions  of  public  right. 

The  legislature  has  seen  fit  to  authorize  a  railroad  company 
to  construct  its  track  across  and  along  a  highway,  subject  to- 
the  express  condition  that  it  restore  the  highway  to  its  former 
state  of  usefulness,  or  that  it  does  not  materially  impair  the 
highway  for  public  travel,  and  maintains  it  in  that  condition 
afterwards.  But  the  duty  to  restore  and  keep  in  repair  is 
coupled  with  the  privilege  to  use  and  occupy  the  highway  for 
its  ^ck;  and  if  tne  corporation  will  not  perform  its  duty,  it 
should  not  enjoy  the  easement  granted.  Tnese  considerations- 
are  in  accord  with  the  most  obvious  principles  of  justice  and 

public  rights.  The  slightest  attention  to  the  facts 
tih^MnC     stated  in  the  complaint  will  convince  any  one  that 

the  defendarit  company  has  very  materially  im- 
paired and  injured  Division  street  by  the  manner  it  has  built 
its  track  therein.  In  constructing  its  road  in  that  street  it  is 
alleged  that  it  has  obstructed  the  same  by  raising  an  embank> 
ment  in  the  street  in  many  places  i8  inches  high  above  the 
grade,  as  it  was  before  the  roadbed  was  built,  and  in  other 
places  varying  from  that  height  to  a  few  inches,  and  main* 
tains  such  embankment  at  that  elevation  above  the  grade.  It 
is  alleged  that  it  is  impracticable  to  drive  over  the  railroad 
track  between  one  end  of  the  long  block  and  another ;  that  it 
is  impossible  to  turn  with  an  ordinary  team  and  vehicle  upon 
the  street*  or  to  drive'  in  and  out  of  the  lots  and  premises 
along  the  street  with  teams  and  heavy  loads.  In  view  of  these 
facts  it  is  idle  to  allege  or  say  that  the  street  has  not  been 
nearly  destroyed  by  tne  construction  of  the  railroad  therein ; 
certamly  its  usefulness  as  a  public  street  has  been  materially 
impaired.      The  railroad  company  has  refused,  though  re- 

auested  by  the  officers  of  thft  city,  to  put  the  street  in  a  con- 
ition  for  public  use  as  a  highway.    These,  with  other  facts. 
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stated,  present  a  case  for  the  exercise  of  the  jurisdiction  of  a 
court  of  equity,  by  way  of  mandatory  injunction,  to  compel 
the  railroad  company  to  perform  its  duty,  within  the  doctnne 
of  the  Jamestown  case. 

It  is  said  the  court  should  not  exercise  its  extraordinary 
powers  by  way  of  mandatory  injunction  to  compel  the  rail- 
road company  to  restore  the  street  for  public  use, 
because  the  city  itself  may  do  the  work  and  recover  *""  '"'"" 
the  expense  of  doing  it  of  the  company.     Such  an  ™rt"g^«i«. 
objection  surely  comes  with  bad  grace  from  the 
railroad  company,  insisting  that  it  should  not  be  compelled 
to  restore  the  street  because  the  city  has  power  to  do  the 
work  which  the  statute  requires  it  should  do.    The  acts  of 
the  railroad  company  constitute  a  nuisance,  for  it  has  no  au- 
thority to  use  the  street  for  its  roadbed  without  restoring  it 
to  its  former  condition.     It  is  no  excuse  for  its  default  to  say 
that  the  city  may  make  it  suitable  for  public  use.     The  rail- 
road  company  should  either  abandon  the  street  for  the  use  of 
its  track  or  restore  things  to  their  former  condition,  as  the 
statute  requires.     It  is  said  before  the  city  calls  on  the  raiU 
road  company  tn  restore  the  street  it  should  estab- 
lish a  permanent  grade  thereof.     But  it  is  no  con-        E««tpii»h- 
cem  of  the  company  whether  the  city  has  established       ^L" 
the  grade  of  the  street  or  not.     Its  duty  is  to  repair 
the  injury  it  has  done  the  highway.     When  the  company  has 
restored,  as  near  as  possible.  Division  street  to  its  former  state 
of  usefulness,  it  will  have  fulfilled  the  condition  upon  which 
it  has  the  right  to  occupy  it  with  its  track.     A  mandatory  in- 
junction would  seem  to  be  the  only  adequate  remedy  to  redress 
the  wrong  to  the  public  rights,  and  is  fully  warranted  by  the 
facts  stated  in  the  complaint. 

The  order  of  the  circuit  court  overruling  the  demurrer  to 
the  complaint  is  affirmed,  and  the  cause  remanded  for  further 
proceedings  according  to  law. 

Injunction  to  Reitrftln  Obttruotion  of  Public  Highway,  and  toCompel  Rot- 
toration. — See  State  v.  Dayton,  etc.,  B.  Co.,  5  Am.  &  Eog.  R.  Cas.  312  ; 
Metropolitan  City  R.  Co.  v.  Chicago,  2  li.  291 ;  Jamestown  v.  Chicago 
etc..  R.  Co.  32  Id.  163. 

Suit  In  Equity  by  County  to  Compal  Rntoratlon  of  Highway.— In  Greenup 
County  V.  Maysville  &  Big  Sandy  R.  Co.,  decided  by  the  court  of  appeals  <rf 
Kentucky,  June  6,  1 889,  it  appeared  that  the  charter  of  the  defendant  com< 
pany  authorized  it  to  construct  its  road  across  public  highways,  but  it  also 
expressly  required  that  such  highways  be  restored  to  their  former  state  of 
usefulness,  ffe/d,  that  a  county  in  which  such  highways  are  situated  can 
sue  in  equity  to  compel  the  restoration  of  the  same  as  reauired  by  the  char- 
ter  of  the  company,  and  for  damages  for  its  unauthorizea  obstruction.  The 
court  said :  "  It  is  true,  as  a  general  rule,  that  where  a  party  has  a  complete 
and  adequate  remedy  at  law,  resort  to  equity  will  not  l>e  allowed.  This, 
however,  is  an  action  to  enforce  a  duty  enjoined-by  law  upon  the  company. 
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It  is  true  a  recovery  ol  damages  for  its  non-compliance  hitherto  is  sousfa^ 
but  this  is  permissible  in  such  an  action.  A  county  is  a  ^an' corporauoo. 
It  may  sue  and  be  sued  in  many  instances.  It  controls  the  highways  within 
itfor  the  benefit  of  the  public  When  they  are  established,  the  use  of  tl^ 
land  passes  from  the  owner,  and  vests  in  the  county  for  the  public  use. 
They  are  under  its  control.  It  may,  upon  a  i»oper  state  of  case,  discon- 
tinue one.  It  is  the  party  in  interest,  and  may  therefore  sue  for  an  injury 
to  one.  If  it  could  not  do  so,  the  public  would  be  remediless,  however  great 
the  wrong.  Unquestionably,  the  county  may  maintain  an  action  at  law  lor 
Guch  an  injury,  and  recover  damages.  It  was  held  in  County  Court  v.  Ran- 
kin, 2  Duv.  503,  that  it  could  do  so  for  the  burning  of  its  court-house,  and 
the  right  to  do  so  for  an  injury  to  a  highw^  was  ex^MCssI^  recognized  in 
the  case  of  Lawrence  Co.  v.  Chattaroi  Co.,  81  Ky.  22$.  This  beingso,  evm 
if  resort  could  not  be  had  to  equity  to  compel  a  railroad  company  to  ccm- 
ply  with  a  duty  enjoined  upon  it,  and  from  the  nonperformance  of  which 
the  party  in  interest  was  constantly  being  injured,  ^-et  it  would  have  been 
error  in  ruling  upon  the  general  demurrer  to  dismiss  the  action.  A  mis- 
take as  to  the  form  of  it  cannot  be  thus  reached.  Section  8  of  the  Chril 
Code  provides :  '  An  error  of  the  plaintifl  as  to  the  form  of  action  shall  be 
cause,  not  for  the  abatement  or  dismissal  of  it.  but  merely  for  a  change 
into  the  proper  proceedings  by  an  amendment  of  thepleadines,  and  a  trans- 
fer of  the  action  to  the  proper  docket.  If  a  party  mistake  his  formn,  ad- 
vantage muK  be  taken  of  it  under  our  practice  by  a  motion  to  transfer  to 
the  proper  docket.'  If,  however,  a  party  may  maintain  a  common-law  ac- 
tion for  damages  for  an  injury  to  property,  we  fail  to  see  why  he  cannot 
resort  to  equity  for  its  protection  upon  a  proper  state  of  case.  If  a  county 
may  sue  in  damages  for  an  injury  to  its  highway,  why  may  it  not  go  into 
equity  to  prevent  it  when  that  injury  is  constantly  recurring,  and  going  to 
the  substance  and  existence  of  its  right  ?  Aside  from  the  admitted  iiSol- 
vency  of  the  appellee,  the  appellant,  if  restricted  to  a  legal  remedy,  must 
continually  resort  to  suit,  and  even  then  no  adequate  remedy  for  the  puUic 
injury,  owing  to  its  nature,  will  be  furnished.  This,  however,  is  not  alL 
Here  a  statutory  duty  is  enjoined  upon  the  company  as  to  thecounty's  prop- 
erty. Its  charter  requires  it  to  do  a  specific  thing.  The  county  is  the  in- 
terested party,  and,  in  our  opinion,  it  may  resort  to  equity  to  compd  its 
performance.  It  is  the  proper  forum,  and  in  the  same  suit  it  may  have  an 
issue  out  of  chancery  as  to  the  danjages  that  may  hitherto  have  accrued 
by  reason  of  the  company's  failure  to  comply  with  the  law's  demand,  i 
Ror.  R.  R.  5$!,  says:  "  A  bill  in  equit)[win  be  maintained  against  a  railroad 
corporation  to  compel  it  to  comply  with  the  law,  and  to  nuse  or  lower  its 
grade,  as  the  case  may  be,  in  the  crossings  of  a  highway  or  public  street  by 
Its  road.  But  such  proceeding  can  only  be  maintained  by  the  mayor  and 
aldermen  of  the  city,  the  selectmen  of  the  town,  or  other  primer  publk 
functionary,  and  cannot  be  prosecuted  by  a  private  individual,  though  the 
owner  of  the  land  whereon  the  crossing  is  situated."  The  acceptance  of 
its  charter  by  the  appellee  created  the  duty  upon  its  part  to  comply  with  its 
provisions.  Animpliedcontracttherebyarosebetveen  it  and  the  appellants 
that  as  to  the  latter's  property  it  would  do  so.  and  the  enforcement  of  this 
d  uty  properly  belongs  to  an  equitable  tribunal.  An  adequate  remedy  is  not 
afforded  at  law." 
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Pennsylvania  R.  Co, 


{Pennsylvama  Supreme  Conrt,  October,  7,  1889.) 

Crowing—Changing  Site  of  Public  Road— Rettoration  of  Old  Croulng. — 
A  Pennsylvania  Act  provides,  that  if  the  Pennsylvania  Railroad  Company 
find  it  necessary  to  change  the  site  of  any  turnpike  or  [public  road 
they  shall  cause  the  same  to  be  reconstructed  forthwith  at  their  own  par- 
ticular expense  on  the  most  favorable  location  and  in  as  perfect  a  manner 
as  the  original  road.  Held,  that  the  question  whether  a  change  of  the  pub- 
lic road  is  necessarr  is  to  be  determined  by  the  railroad  company;  and 
ajter  it  has  supplied  a  new  and  safe  crossing  in  place  of  an  old  one  which 
it  has  removed,  and  such  new  crossing  baa  been'  used  bv  the  public  for  sev- 
eral years,  the  supervisors  of  the  township  have  no  authority  to  restore  the 
cdd  crossing. 

Appeal  from  Lancaster  County  Court  of  Common  Pleas. 
H.  M.  North  and  E.  D.  North  for  appellant. 
H.  C.  Bmbaker,  George  Nauman  and  G.  C.  Kennedy  for  ap- 
pellees. 

Williams,  J. — This  case  presents  a  question  which  is  both 
interesting  and  important.     The  tracks  of  the  Pennsylvania 
Railroad  through  the  village  of  Gap,  in  Lancaster 
county,  are  upon  the  slope  or  side  of  a  hill.     Prior  **" 

to  1885  the  company  undertook  the  improvement  of  its  lines, 
and  the  village  of  Gap  was  one  of  the  places  where  it  was 
sought  to  reduce  its  grades.  For  this  purpose  the  tracks  were 
put  upon  a  new  location  further  down  the  face  of  the  hillside, 
and  the  roadbed  was  dropped  still  lower  by  means  of  a  con- 
siderable excavation.  The  Newport  road  crossed  the  tracks, 
as  originally  located,  at  grade.  The  new  tracks  were  24  feet 
northerly  from  the  old,  and  the  excavation  left  a  perpendic- 
ular bank  on  the  upper  or  southerly  side  9  feet  high.  The 
site  of  the  Newport  road  was  thus  occupied  and  removed  by 
the  railroad  company,  and  the  road  made  impassable.  The 
railroad  company  proceeded  at  once  to  supply  the  place  of 
the  piece  of  road  thus  occupied  by  them,  by  building  an  over- 
head crossing  at  a  convenient  point  near  by,  and  connecting- 
the  Newport  road  with  it.  The  new  road,  with  the  overhead 
crossing,  has  been  in  use  by  the  public  for  several  years.  The  . 
sopervisors  of  the  township  now  propose  to  excavate  an  ap- 
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proach  to  the  new  tracks  on  the  line  of  the  Newport  road,  and 
so  open  a  grade  crossing  for  pubUc  use.  This  bill  was  filed 
to  prevent  such  action  on  their  part.  It  avers,  in  substance, 
that  it  became  necessary  to  change  the  site  of  the  Newport 
road  in  consequence  of  the  improvement  of  the  railroad  track ; 
that  such  change  was  made  by  the  company  at  its  own  cost; 
that  the  new  or  substituted  road  is,  and  has  been  for  some  time, 
in  actual  use  by  the  public ;  and  that  the  proposed  action  of 
the  supervisors  would  interfere  with  the  safety  of  trains  upon 
the  railroad,  and  open  to  the  public  a  crossing  that  would  be 
both  difficult  and  dangerous,  without  any  legal  authority 
therefor. 

The  important  facts  are  not  in  controversy.  The  answer 
concedes,  and  the  master  finds,  that  the  railroad  company 
^^  ,  built  a  new  road,  with  a  safe  overhead  crossing,  to 

iBO-  ' '  ^^^  ^^^  place  of  the  old  road ;  that  the  new  road 
is,  and  has  been  since  its  construction,  in  use  by  the 
public ;  and  that  the  crossing  at  grade  now  proposed  would 
be  dangerous.  The  master  was  of  opinion,  however,  and  so 
reported,  that  the  plaintiff's  right  to  the  rehef  sought  depended 
upon  the  answers  to  be  eiven  to  two  questions ;  these  to  be 
stated  and  answered  as  follows :  "  Has  the  Pennsylvania  Rail- 
road Company  the  right,  if  it  shall  find  it  necessarj-,  between 
Philadelphia  and  Columbia,  to  change  the  site  of  any  portion 
of  any  turnpike  or  public  road,  to  cause  the  same  to  be  recon- 
structed forthwith,  at  its  own  proper  cost,  on  the  most  favor- 
able location,  and  in  as  perfect  a  manner  as  the  original  road  ?" 
This  question  he  correctly  answered  in  the  affirmative,  hold- 
ing  that  the  company  had  the  power,  in  a  proper  case,  to  take 
possession  of  a  public  road,  and,  upon  such  taking,  to  recon- 
struct it  on  other  ground.  The  second  question  is ;  "  Does 
the  construction  by  the  company  of  its  new  roadbed  across 
the  Newport  road  at  Gap,  in  the  manner  described,  fall  within 
the  provisions  of  the  act  of  assembly  authorizing  such  change 
of  site?"  This  he  answers  in  the  negative,  upon  the  ground 
that  a  crossing  can  under  no  circumstances  justify  a  railroad 
company  in  changing  the  site  of  a  public  road  ;  but  that  the 
pubuc  road  must  be  carried  over  or  under  the  railroad,  where 
a  crossing  at  grade  is  not  practicable,  without  regard  to  the 
difficulty  or  cost  of  such  work,  and  without  reference  to  the 
public  convenience  or  safety.  The  proposition  is  maintained 
that  the  right  to  change  the  site  of  a  public  road  can  be  exer- 
cised only  when  the  bed  of  the  road  is  occupied 
2^"'""  longitudinally  by  the  tracks  of  the  railroad.  This 
is  our  question.  The  legislative  provision  on  which 
it  depends  is  in  these  words :  "  That,  if  said  railroad  company 
shall  find  it  necessary  to  change  the  site  of  any  portion  of  any 
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turnpike  or  public  road,  they  shall  cause  the  same  to  be  recon- 
structed forthwith,  at  their  own  proper  expense,  on  the  most 
favorable  location,  and  in  as  perfect  a  manner  as  the  original 
road,"  The  question  then,  in  every  case,  is  whether 
a  change  of  the  public  road  is  necessary.  This  is  "•"•"ii  ft' 
left,  by  the  statute,  to  be  determined,  m  the  first  ^^%*^! 
instance,  by  the  railroad  company.  The  circum-  f„j, 
stances  out  of  which  the  necessity  must  arise  are  not 
enumerated.  Whether  a  longitudinal  occupancy  of  the  road- 
bed for  any  distance,  however  small,  will  create  a  necessity  ; 
or  whether  nearness  to  the  public  road,  a  deep  excavation 
across  it,  a  cutting  away  of  the  side  hill  under  it,  upon  a  diag- 
onal line,  to  a  depth  of^g  or  90  feet,  will  justify  the  remoyal 
and  reconstruction  of  the  road — is  a  question  to  be  settled  in 
the  exercise  of  a  sound  discretion  by  the  railroad  company. 
Unless  the  power  thus  committed  to  the  company  is  abused, 
or  used  without  due  regard  to  the  public  interests,  it  is  con- 
clusive of  the  question.  If  it  is  abused,  such  misuse  of  it  may 
be  restrained  or  redressed  through  the  courts.  Ordinarily, 
the  necessity  grows  out  of  the  appropriation,  longitudinally, 
of  a  portion  of  the  public  road  for  the  tracks  of  the  railroad; 
but  we  cannot  say  that  this  is  the  only  way  in  which  a  neces- 
sity can  arise.  Nor  is  the  necessity  whicn  presents  itself  in 
any  given  case  to  be  an  insurmountable  one,  in  order  to  justify 
the  reconstruction  of  the  road.  It  is  difficult  to  set'any  limits 
to  what  is  possible  to  engineering  skill  and  money  in  this  age 
of  marvels. 

The  question  in  any  given  Ciise  is  not  what  is  possible,  but 
what  is  reasonably  practicable.  In  the  case  before  us,  it  ap- 
pears by  the  findings  of  the  master  that  the  rail- 
road company  encountered  the  following  diffculties  fiJJ^lli^Ij, 
in  determining  what  to  do  with  the  Newport  road  : 
To  make  a  crossing  at  grade  would  require  a  thorough  cut,  8 
feet  deep,  at  the  side  of  the  railroad,  to  be  continued  back 
from  the  road  fully  200  feet.  At  a  distance  of  100  feet  from 
the  railroad,  this  cut  would  be  5  feet  deep  on  one  side,  with 
a  bank  12  feet  high  on  the  other.  The  descent  along  its 
whole  length  would  be  at  the  rate  of  7^  feet  in  a  hundred. 
It  would  cross  the  tracks  on  a  diagonal  line,  the  tracks  being 
on  a  3J  deg.  curve.  Both  the  curve  in  the  railroad  and  the 
cut  for  the  public  road  would  contribute  to  make  the  cross- 
ing dangerous  to  the  public,  and  inconvenient  to  the  railroad 
company.  To  cross  by  an  overhead  bridge  would  require  a 
structure  330  feet  long;,  with  a  grade  of  15  feet  in  a  hundred. 
An  underground  crossing  would  require  an  excavation  under 
the  tracks  15  feet  in  depth,  with  an  approach  from  the  south 
of  650  feet,  and  one  from  the  north  01  37s  feet,  with  an  aver- 
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age  grade  of  8  feet  in  a  hundred.  The  company  decided  that 
neither  of  these  was  reasonably  practicable,  but  that  it  was 
necessary,  in  view  of  all  the  circumstances,  to  remove  the 
road  a  snort  distance,  and  reconstruct  it  on  better  eround, 
with  better  grades,  and  with  an  overhead  crossing.  This  was 
done.  If  this  was  an  unauthorized  exercise  of  power,  the  ob- 
jection should  have  been  made  before  the  new  road  was  laid 
out  by  the  courts,  and  the  work  of  reconstruction  completed 
by  the  railroad.  It  might  be  raised  in  a  proper  way  even 
now;  but  until  it  is  raised  and  disposed  of  m  an  orderly  and 
lec^l  mannert  the  decision  of  the  railroad  company  must  stand. 
The  supervisors  are  proposing  on  their  own  motion,  and  by 
their  own  authority,  to  restore  the  crossing  which  has  been 

supplied.  They  would  overrule  the  decision  of 
pawcraf  N-  the  railroad  company  on  the  question  of  necessity, 
nicter*'^  which  the  act  of  assembly  left  to  it  for  determina- 
rroai^.        tion,  and  proceed  to  undo  what  it  has  done  in  the 

premises,  without  the  aid  of  legal  process  or  the 
judgment  of  the  courts.  This  will  not  do.  The  supervisors 
may  as  well  open  a  grade  crossing  at  any  other  point  on  the 
line  of  the  railroad,  without  authority,  as  to  do  it  here.  The 
railroad  company  necessarily  appropriated  a  part  of  the  New- 
port road  in  the  improvement  of  its  tracks.  It  decided  that 
it  was  reasonably  necessary  to  remove  and  reconstruct  that 
part  of  the  road.  They  sought  and  obtained  the  authority  of 
the  court  of  quarter  sessions  of  Lancaster  for  laying  out  and 
opening  the  new  roa'd.  They  did  the  work  of  reconstruction 
at  their  own  cost  and  built  a  «afe  overhead  crossing  at  a  con- 
venient point.  The  public  took  possession  of  the  recon- 
structed road,  and  has  used  it  for  several  years.  These  pro- 
ceedings have  the  effect  of  informally  vacating  so  much  of 
the  omroad  as  is  thus  supplied,  and  there  is  no  power  in  the 
supervisors  to  revise  ana  reverse  all  that  has  been  done  and 
restore  the  supplied  crossing.  The  cases  cited  by  the  defend- 
ants in  error  are  not  in  point.  Railroad  Co.'s  Appeal,  93  Pa. 
St.  1 50,  was  a  case  in  which  a  railroad  company  sought  to 
justify  the  appropriation  of  a  street  without  direct  legislative 
authority  therefor.  The  same  is  true  of  Pennsylvania  R.  Co.'s 
Appeal,  115  Pa.  St.  514,  and  the  rule  was  stated  to  be  that  the 
legislature  may  authorize  a  railroad  company  to  lay  its  tracks 
in  a  public  street,  but  that  without  such  authority  it  has  not 
the  nght  to  appropriate  the  highway  in  that  manner.  The 
precise  question  now  decided  is  not  so  far  as  we  are  aware, 
considered  in  any  of  our  own  cases ;  nor  has  the  research  of 
counsel  brought  to  our  attention  any  decided  case  in  which 
it  is  ruled.  The  decree  is  reversed,  and  the  preliminary  in- 
junction restored,  at  the  costs  of  the  appellees. 
Mitchell.  J,,  dissents. 
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Appeal  of  Town  of  Fairfieui. 

(Conneeticut  Supreme  Court  of  Errors,  February  15,  1889.) 

Qrada  Crotiingk—Diiconti nuance — Highway  and  Station  CroMing. — Sec- 
tion 3489  Conn.  Gen.  Stat,  provides  that  upon  the  petition  of  any  town, 
city,  or  borough,  or  railroad  company,  the  railway  commissioners  may  dis- 
continue  any  grade  crossing  of  highway  b^  railway,  and  determine  at  whose 
expense  the  cnacwe  shall  be  made.  Section  3491  allows  an  appeal  to  the 
superior  court.  The  New  York  N.  H.  &  H.  R.  Co.,  petitioned  for  the 
abolishment  of  all  grade  crossings  on  its  line  in  the  town  of  Fairfield.  One 
of  these  crossings  is  at  a  point  one-fourth  of  a  mile  from  a  station  where 
the  public  cross  at  their  Measure  as  at  a  public  way.  The  commissioners 
ordered  the  abolishment  of  both  of  these  crossings,  treating  them  as  if 
they  were  both  highway  crossings,  and  ordered  the  substitution  of  3  new 
one  between  the  two  points.  Held,  that  the  commissioners  had  exceeded 
their  powers  in  assuming  that  there  was  a  crossing  in  existence  at  the 
station  for  the  purpose  of  determining  what  should  be  done  in  reference  to 
the  regular  highway  crossing. 

Sam* — Appartionment  of  Exp«nM. — The  commissioners  or  the  superior 
court  when  an  appeal  istalcen  to  it,  may,  in  their  discretion,  either  appor- 
tion the  expense,  or  impose  the  whole  burden  upon  f  he  railroad  company. 

Same — DItcrotlon,  when  Exhaustad. — The  discretion  allowed  in  appor- 
tioning the  expenses  of  altering  the  crossings  is  exhausted  when  ezerciaed 
by  the  superior  court  on  appe^. 

Same — Ordar  Erroneous  astoOno  CroMing. — The  fact  that  an  order  abol- 
ishing all  grade  crossings  in  a  town,  is  erroneous  as  to  one  particular  cross- 
ing, and  there  is  nothing  to  show  that  such  crossing  was  not  considered  on 
its  own  facts,  does  not  disturb  the  order  as  to  other  crossings. 

Appeal  from  Fairfield  County  Superior  Court, 
J.  H.  Perry  and  W.  B.  Glover  for  the  town  of  Fairfield. 
L.  Harrison  and  W.  D.  Bisliop,  Jr.,  for  the  New  York,  New 
Haven  &  Hartford  Railroa.d  Company. 

Pardee,  J.— The  statute  (Gen.  St.  §  3489)  provides  that  up- 
on the  petition  of  any  town,  city,  borough,  or  railroad  com- 
pany, tne  railroad  commissioners  may  discontinue  ^^ 
any  ^rade  crossing  of  highway  by  railway,  and  de- 
termine at  whose  expense  the  change  shall  be  made.  Section 
3491  allows  an  appeal  to  thesuperiorcourt.  The  New  York, 
New  Haven  &  Hartford  Railroad  Company  petitioned  the 
commissioners  to  abolish  all  highway  grade  crossings  upon 
its  line  in  the  town  of  Fairfield,  of  which  there  are  several. 
They  ordered  the  abolition  of  all  these;  also  that  the  town 
of  Fiairfield  should  pay  $12,000  towards  the  cost  of  executing 
39  A.  &  E.  R.  Cas.— 44. 
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the  order.  Oneof  these  is  known  as  the"  Eiwood  Crossing," 
and  is  at  a  point  about  one-fourth  of  a  mile  west  of  the  Soutb> 
port  station.  At  the  station  the  public  cross  the  railway  at 
their  pleasure,  as  upon  a  pubhc  way.  The  commissioners, 
finding  both  of  these  crossings  to  be  dangerous,  ordered 
the  abolition  thereof,  and  the  substitution  therefor  of  one 
grade  crossing  at  a  point  nearly  midway  between  them.  The 
town  appealed  to  the  superior  court  from  the  order  of  the 
commissioners.  That  court  afhrmed  the  action  of  the  com- 
missioners so  far  forth  as  the  abolition  of  all  grade  crossings 
is  concerned,  but  disaffirmed  it  so  far  forth  as  it  reouired  the 
town  of  Fairfield  to  pay  any  part  of  the  cost  of  tne  work. 
The  town  of  Fairfield  appealed  to  this  court  on  the  ground 
-^  that  the  court  erred  (1)  in  ordering  the  Eiwood 

j^j,^  "*  crossing  closed  ;  (2)  in  ordering;  the  Eiwood  cross- 
ing closed,  upon  a  new  and  different  crossing  be- 
ing substituted  therefor,  involving  a  substantial  change  in 
the  old  highway  ;  (3)  in  ordering  the  Eiwood  crossing  closed, 
and  a  new  and  difTerent  crossing  substituted  therefor,  to  the 
inconvenience  of  the  travelling  public  and  adjacent  property 
owners,  in  order  that  the -railroad  company  might  be  saved 
the  expense  of  constructing  a  proper  approach  to  its  station, 
in  addition  to  separating  the  grades  at  the  crossings,  as  was 
there  entirely  feasible;  (4)  in  ordering  the  Eiwood  crossing 
closed  as  part  of  ah  arrangement,  a  controlling  element  in 
and  motive  for  which  was  a  provision  for  and  the  protection 
of  a  de  facto  crossing,  which  was  not  before  the  court,  for  the 
protection  of  which  no  application  was  pending,  and  which, 
so  far  as  appeared,  was  not  even  a  highway,  but  an  approach 
to  its  station  provided  by  the  railroad  company  over  its  own 
land,  and  subject  to  its  control.  The  New  York,  New  Haven 
&  Hartford  Railroad  Company  appealed  to  this  court  for  the 
following  reasons:  (i)  That  the  court  erred  in  that  it  as- 
sessed afl  of  the  expense  of  removing  the  grade  crossing  in 
the  town  of  Fairfield  upon  the  railroad  company,  (2)  The 
court  erred  in  that  it  overruled  the  claim  of  the  railroad  com- 
pany that  under  section  3489  of  the  General  Statutes  it  was 
the  intent  of  the  law  that  a  portion  of  the  expense  of  remov- 
ing the  grade  crossings  should  be  assessed  upon  the  town  in 
a  case  like  the  one  at  oar  ;  and  that  the  court  had  full  power 
and  ought  to  assess  a  portion  of  the  expense  upon  the  town. 
{3)  The  court  erred  in  that  it  ruled  that  the  power  to  apportion 
the  expenses  was  a  discretionary  power,  and  in  findmg  that, 
under  the  facts  as  found,  the  railroad  company  ought  to  bear 
the  whole  expense,  and  that  there  should  be  no  apportion- 
ment of  such  expense  between  it  and  the  town. 
According  to  the  finding,  many  persons  pass  from  the  north 
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side  of  the  track  of  the  railroad  company,  to  its  Southport 
station,  and  to  the  village  and  wharves  of  South- 
port,  on  the  south  side  thereof,  at  a  point  near  the  ^JJJ^^^ 
station,  on  foot  and  in  vehicles,  as  upon  a  highway .  uj. 
But  in  fact  they  cross  as  trespassers.  The  rail- 
road company  has  the  right  and  power  to  prevent  such  cross- 
ing. Upon  it  alone  is  the  responsibility,  whatever  it  may  be, 
for  allowing  the  public  to  come  into  any  place  of  danger  up- 
on its  property.  Therefore  the  public  who  desire  to  cross 
the  track  in  trie  vicinity  of  the  Southport  station  have  one 
highway,  and  one  only,  for  their  use,  namely,  that  at  Elwood 
■crossing.  But  the  public  have  not  asked  for  any  other  ;  it 
has  not  oeen  determmed  by  due  process  of  law  that  their  con- 
venience requires  any  other,  nor  that  it  would  require  any 
other,  even  if  the  raiload  company  should  bar  the  trespass 
crossing.  The  case  before  the  commissioners,  therefore,  was 
that  of  a  single  highway  crossing,  with  no  suggestion  even, 
in  a  legal  form,  that  public  convenience  required  another, 
nor  that  the  location  01  the  existing  one  should  be  changed. 
And  upon  the  finding  it  is  quite  feasible  to  place  the  highway 
and  the  railway  at  different  grades  at  the  Elwood  crossing 
without  change  in  the  course  of  either.  The  commissioners 
have  power  to  deal  with  existing  highways  ;  and  where  two 
cross  a  railway  at  points  so  near  to  each  other  that  they  can 
be  brought  together  before  crossing,  with  great  saving  to  the 
railroad  company,  and  with  inappreciable  inconvenience  to 
the  public,  they  may  make  the  change,  although  it  of  neces- 
sity involves  the  construction  of  a  short  length  of  new  high- 
way ;  such  being  regarded  as  alterations  of  the  old,  not  as 
the  establishment  of  new  ways.  If  in  the  case  before  us  they 
had  found  a  highway  crossing  at  the  station,  possibly  it  would 
have  been  within  the  reasonable  exercise  of^  their  powers  to 
have  brought  that  and  the  Elwood  crossing  together.  The 
■saving  to  the  railroad  company  might  have  been  so  great, 
and  the  inconvenience  to  the  public  so  small,  as  to  justify 
such  action.  But  upon  the  record  the  commissioners  have 
determined  that  public  convenience  requires  a  highway  cross- 
ing at  the  station,  and  that  one  will  be  there  established,  and 
assumed  it  to  be  now  in  existence,  for  the  purpose  of  deter- 
mining what  shall  be  done  in  reference  to  tne  Elwood  cross- 
ing. This  they  have  not  the  power  to  do.  So  far  forth  as 
they  are  concerned,  every  established  highway  is  entitled  to 
hold  its  course  unchanged,  unless  affected  by  another  high- 
way, if  thereby  separation  of  grades  can  be  effected  with  as 
little  cost  to  the  railroad  company  as  at  any  other  point. 
They  have  not  the  power  to  make  such  way  a  part  of  a  plan 
for  the  accommodation  of  the  public  by  new  ways,  ordered 
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by  themselves,  and  therefore  wrest  it  from  its  course.  There- 
fore, upon  the  appeal  of  the  town  of  Fairfield,  there  is  error 
in  the  judgment  of  the  superior  court.  The  language  of  the 
statute  is  that  "the  commissioners  shall  determine  what  al- 
terations or  removals  shall  be  made,  by  whom  done,  and  at 
whose  expense."  Therefore  they  are  not  confined  to  an  ap- 
portionment; they  are  permitted  to  apportion.  Also,  if 
there  be  present  such  unusual  facts  as  to  justify  a  proceed- 
ing so  extraordinary,  they  are  permitted  to  impose  the  whole 
burden  upon  the  railroad  company.  The  same  discretion 
goes  with  the  appeal  to  the  superior  court,  and  there  it  is  ex- 
hausted. The  exercise  of  it  by  the  latter  is  beyond  revision 
by  this  court.  Therefore,  upon  the  appeal  of  the  New  York, 
New  Haven  &  Hartford  Railroad  Company,  there  is  no  er- 
ror. 

The  directors  of  the  railroad  company  brought  three  peti- 
tions to  the  railroad  commissioners,  m  which,  taken  together, 

they  asked  for  orders  abolishing  all  grade  crossings 
iUBn«fpTo-  jn  ^Q  town  of  Fairfield.  They  might  have  asked 
|^^J|^2J^  for  this  in  one  petition.  The  statute  permits  it,  not 
ouoa*.  because  the  question  concerning  any  crossing  is 

necessarily  controlled,  or  even  affected,  by  that 
concerning  any  other,  but  for  economy  in  instituting  the  pro- 
ceedings. The  superior  court,  upon  appeal,  so  far  granted 
the  prayer  of  the  railroad  company  as  to  pass  an  order  abol- 
ishing every  grade  crossing  in  the  town.  Unless  the  record 
speaks  to  the  contrary,  the  presumption  will  be  that  every 
crossing  was  considered  upon  facts  solely  applicable  to  itself, 
precisely  as  if  the  petition  had  concerned  it  alone.  Indeed 
the  order,  although  by  statutory  permission  one  in  form,  is 
in  fact  an  aggregation  of  as  many  special  and  particular  or- 
ders as  there  are  crossings,  with  measurements, specifications, 
and  plans  adapted  to  each  by  name.  So,  too,  unless  the  rec- 
ord speaks  to  the  contrary,  it  is  to  be  presumed  that  the  as- 
sessment of  expense  attendant  upon  the  change  of  each  cross- 
ing was  determined  upon  a  consideration  of  the  facts  peculiar 
to  itself.  It  results,  therefore,  in  reality  that  there  are 
pending  several  petitions,  as  distinct  from  each  other  as  if 
there  had  been  a  different  person  defendant  in  each,  in  all  of 
which  the  railroad  company  is  plaintiff  in  each  of  which  one 
specified  grade  crossing  is  defendant.  Therefore,  so  far  as 
the  railroad  company  is  concerned,  it  is  to  be  considered  as 
having  t)ased  an  independent  appeal  upon  each  independent 
order ;  as  a  complaint  to  the  effect  that  the  assessment  upon 
itself  of  the  entire  expense  of  the  removal  of  each  grade 
crossing  is  erroneous.  We  have  decided  that  the  final  dispo- 
sition of  that  question  is  in  the  discretion  of  the  supenor 
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court.  So  far  as  the  appeal  of  the  town  of  Fairfield  is  con- 
cerned, it  is  only  with  regard  to  the  Elwood  crossing.  No 
appeal  is  taken  with  regard  to  any  other  crossing. 
The  appeal,  it  is  true,  is  general  in  form,  but  by  „,,',J^. 
.  the  reasons  appeal  is  limited  to  this  particalar  mat- 
ter. Therefore,  as  to  every  other  crossing  the  railroad  com- 
pany, the  town,  and  all  individuals  have  submitted  to  the, 
order  for  its  removal.  The  superior  court  has  compelled 
the  railroad  company  to  pay  the  entire  expense  ;  thus,  as 
to  all  these,  all  parties  are  concluded.  We  have  deter- 
mined  upon  a  question  of  law  that  the  order  for  the  removal 
of  the  Elwood  crossing  is  erroneous ;  therefore  the  question 
as  to  that  crossing  is  in  the  superior  court  for  a  new  trial,  and, 
if  that  court  should  abolish  it  hereafter,  the  question  as  to  the 
apportionment  of  expense  remains  open.  The  record  does 
not  suggest,  nor  can  there  be  any  presumption,  that  the  or- 
der of  the  superior  court,  removing  all  grade  crossings,  and 
assessing  the  entire  cost  upon  the  railroad  company,  was 
made  dependent  upon  the  legality  of  its  order  to  remove  the 
Elwood  crossing. 

In  that  portion  of  this  opinion  which  relates  to  the  appeal 
of  the  town  of  Fairfield,  Park,  C.  J.|  and  Carpenter,  J.,  con- 
curred ;  LooMis  and  Beardsley,  JJ.,  dissented.  In  that 
portion  of  the  opinion  relating  to  the  appeal  of  the  railroad 
company,  LoOMis  and  Beardsley,  JJ.,  concurred ;  Park,  C. 
J.,  and  Carpenter,  J.,  dissented. 


Cincinnati  Southern  R.  Co. 


Hudson. 
{KefOueky  Court  of  Appeals,  April  25,  1889.) 

Farm  CroMing — Agfraomsnt  to  Construct — C<wt, — A  railway  company 
-which  has  agreed  witti  a  land  owner,  in  consideration  of  the  conveyance  of 
M.  Strip  of  land  for  the  construction  ot  the  road,  to  provide  a  crossing  for 
such  land  owner,  cannot  be  excused  from  performa:ice  by  reason  01  the 
cost  of  the  crossing. 

Sama — Right  to  Sua  after  Conreyanco  of  Farm.— After  bringing  action 
for  failure  to  construct  the  crossing  the  plaintiff  sold  his  fann  without 
reserving  any  right  to  prosecute  the  suit.  Held,  that  this  presented  no 
defense  to  the  action. 
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8am« — Meuura  of  DmmRgsi.— The  measure  of  damages  in  such  an  action 
'    "  ■''  '""    ■"  '  ^ether  with  sui:li 

■fnot  having  it  up^ 


is  the  amount  it  would  have  cost  to  build  a  crossing,  bwether  with  sui:h 
—  '  -  <--j  • —  .u_!._  ■     xofnot" 


to  the  time  o: 

Appeal  from  Kenton  County  Circuit  Court. 

M.  J.  Hudson  brought  this  action  against  the  Cinciaaati 
Southern  R,  Co,  to  recover  damages  for  the  breach  of  a  coo- 
tract  to  construct  a  crossing.  Judgment  was  entered  for 
plaintiff,  and  the  defendant  appeals. 

Sitnrall&  Mack  and  Collins  &  Finley  for  appellant. 

T.  F,  Hallam  for  appellee. 

Holt,  J. — May  19,  1875,  the  appellee,  M.  J.  Hudson,  was 
the  owner  in  fee  of  a  valuable  farm  of  220  acres,  lying  upon 
the    Covington    and    Lexington     turnpike.     The 
'""*  dwelling  thereon  was  about  70  yards  west  of  the 

turnpike,  but  connected  with  it  by  a  passway  leading  directly 
to  it.  At  the  time  named,  the  appellee,  in  consideration,  as- 
the  deed  recites,  of  the  benefit  to  be  derived  by  the  building 
of  the  road,  and  of  one  dollar  in  hand  paid,  convej^ed  to  the 
trustees  of  the  Cincinnati  Southern  Railway  a  strip  of  land 
through  his  farm  for  the  construction  of  its  road.  It  was 
then  contemplated  that  the  railroad  would,  for  the  most  part, 
occupy  the  site  of  the  turnpike,  therefore  necessitating  a 
change  of  it  so  that  it  would,  as  to  the  appellee's  land,  be 
entirely  upon  the  east  side  of  the  railroad,  thus  bringing  the 
latter  between  the  dwelling  and  the  turnpike.  The  deed 
therefore  provided:  "It  is  a  part  of  the  consideration  of 
this  deed  that  grantees  are  not  to  occupy  more  of  the  yard 
in  front  of  grantors  house  than  is  necessary  to  construct  said 
railway,  and  that  no  more  dirt  shall  be  taken  from  said  yard 
than  is  necessary  to  take  in  grading  said  railway  in  front  of 
said  yard,  and  that  the  grantors  are  to  be  provided  with  a 
good  crossing  on  said  railway  at  or  near  the  present  location 
of  their  road. '  In  building  the  railroad  it  was  necessary  to 
make  a  cut  in  front  of  appellee's  premises  about  1,000  feet 
long.  It,  at  the  point  where  his  passway  had  formerly  en- 
tered the  turnpike,  and  in  front  of  his  house,  was  over  14 
feet  deep.  It  was  therefore  deemed  impossible  to  make,  in 
the  language  of  the  deed,  "a  good  crossmg"  at  that  point  at 
the  grade  of  the  railroad,  because  a  deep  cut  would  have 
been  necessary  leading  to  it,  rendering  the  crossing  unsafe. 
One  could  not  be  made  north  of  it;  and,  to  obviate  the 
trouble,  as  the  appellants  claim,  they  changed  their  purpose 
of  having  the  turnpike  entirely  upon  the  east  side  of  the  rail- 
road along  appellant's  premises,  and  located  it  so  that  it 
crossed  the  radroad  at  the  south  end  of  the  cut,  thus  bring- 
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ing  it  next  to  the  appellee's  land  about  300  feet  south  of  his 
house.  This  enablea  him  in  goin^  from  his  house  to  reach 
the  turnpike  at  that  distance  from  his  house  without  crossing 
the  railroad,  and  in  going  south,  therefore,  he  did  not  have  to 
cross  the  railroad  at  all,  and  but  once  in  going  north;  the 
crossing  being  near  the  point  where  he  thus  reached  the  rail- 
road and  the  public  one  of  the  turnpike.  It  is  shown  that 
this  was  a  good  crossing.  The  appellee  iised  this  outlet  from 
his  premises  from  [876  until  July  20,  1883  when  he  brought 
this  action  for  a  breach  of  the  contract,  claiming  that  the 
appellants  had  failed  to  provide  him  a  crossing  as  required  by 
his  deed.  They,  upon  tne  other  hand,  asserted  that  they  had 
done  so  by  the  change  in  locating  the  turnpike,  and  that  the 
way  thus  furnished  the  appellee  of  crossing  the  railroad  was 
as  "near"  the  location  of  his  old  road  leading  to  the  turnpike 
as  was  reasonably  practicable,  and  was  a  compliance  with 
the  contract 

Although  the  appellee  used  this  approach  for  several  years, 
yet  it  appears  he  never  accepted  it  as  a  compliance  with  the 
stipulation  in  the  deed.  It  was  the  only  way  he  had 
of  reaching  the  turnpike.  He  used  it  ex  necessitate.  (.J^jw,"' 
Moreover,  the  jury,  by  rendering  a  verdict  in 
damages  for  the  appellee,  in  effect  found  that  there  had  been 
no  compliance  in  this  respect  with  the  contract.  It  is  shown 
that  a  bridge  can  be  built  over  the  railroad  at  or  near  the 
point  where  his  old  road  ran  leading  to  the  turnpike,  thus 
furnishing  him  a  crossing  at  this  point,  and  this  he  is  demand- 
ing; but  it  will  cost  eleven  or  twelve  hundred  dollars.  We 
think  it  plain  that  when  the  contract  was  made  the  parties 
understood  that  the  appellee  was  to  be  furnished  with  a  good 
■  crossing  of  some  character  in  front  of  his  dwelling,  and  the  im- 
provements connected  therewith,  to  be  located  at  or  near  the 
place  where  the  passway  then  leading  to  the  turnpike  passed 
that  point.  This  being  so,  the  appellant  cannot  be  excused 
from  performance  by  reason  of  the  cost  of  compliance. 

The  fact  that  the  appellee,   in   1885,  or  about  two  years 
after  the  bringing  of  this  action,  conveyed  away  the  fee  in 
the  land  without  reserving  the  right  to  prosecute 
this  suit,  and  only  has  a  life-estate  in  it,  presents  no  hrM!'"** 
defense   to  the  action.     The  construction   of  the 
crossing  was  a  part  of  the  consideration  for  the  conveyance  ; 
and,  being  so,  the  appellee  has  as  much  right  to  sue  for  and 
recover  on  account  of  it  as  he  would  have  if  it  had  been  a 
promise  to  pay  $1,000.    The  right  of  action  did  not  pass"  to 
his  alienee  any  more  than  it  would  in  case  of  the  considera- 
tion last  supposed. 

The  material  question  presented  is  the  proper  measure  of 
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damages.  The  action  is  ex  contractu  and  not  in  tort.  Upon 
_^  -  the  trial  the  appellee  was,  over  the  objection  of  the 
J.—"  appellants,  allowed   to  prove  what  diminution  in 

the  value  of  his  tract  of  land  resulted  from  the 
failure  to  furnish  the  crossing;  and  the  measure  of  damages 
furnished  to  the  jury  by  the  court  in  its  instructions,  in  case 
they  found  for  the  appellee,  was  "the  difference  in  value,  if 
any,  in  the  value  of  the  plaintiff's  interest  in  said  land  with 
the  old  road,  and  its  reduced  value,  if  any,  as  the  actual 
result  from  the  refusal,  if  any,  of  the  defendant  to  provide  a 
good  crossing  at  or  as  near  as  practicable,  at  the  date  of  the 
deed,  to  the  location  of  plaintiff's  road,  as  of  June  2,  1885,  the 
date  of  the  deed."  A  verdict  of  $4,000  for  the  appellee  in 
damages  resulted  from  this  evidence  and  view  of  the  law. 
The  testimony  should  nofhave  been  admitted,  nor  the  jury 
thus  instructed.  It  is  not  an  action  for  an  injury  to  the  land. 
The  appellee  should  not  be  allowed  to  recover  more  than  he 
would  nave  had  if  the  appellants  had  complied  with  their 
contract.  The  damages  in  such  an  action  should  be  in 
proportion  to  the  benefit  he  would  have  received  from  its 
performance.  Whatisnecessary  to  make  him  whole?  Clearly 
what  it  would  have  cost  to  make  a  good  crossing  at  the  point 
named  in  the  deed,  and  such  damage  as  may  have  resulted 
up  to  the  time  of  the  trial  directly  from  the  inconvenience  of 
not  having  it.  To  allow  more  would  give  appellee  more 
than  he  would  have  had  if  the  appellants  nad  complied  with 
their  promise,  while  the  damages  indicated  will  place  the 

Earties  exactly  where  they  would  have  been  if  the  crossing 
ad  been  constructed.  This  will  make  good  the  contracL 
It  will  make  the  appellee  whole.    It  meets  the  actual  loss. 

If  the  view  adopted  by  the  lower  court  in  admitting  the 
evidence  above  named  and  in  its  instructions  were  the  true 
one,  then  it  would  result  if  the  appellee's  farm  had  contained 
!,ooo  acres  he  would  have  been  entitled  to  recover  $20,000, 
but,  if  he  had  been  the  owner  of  but  one  acre,  then  his 
recovery  would  have  been  limited  to  $20.  In  Lawton  v. 
Railroad  Co.,  8  Cush,  230,  a  railroad  company,  in  considera- 
tion of  an  amicable  adjustment  of  damages  between  it  and  the 
owner  of  land  taken  for  its  road,  agreed  with  him  as  a  part 
of  the  consideration  to  fence  the  land  taken.  It  failed  to  do 
so,  and  was  sued  by  him  for  a  breach  of  the  contract.  It  was 
held  that  the  measure  of  damages  was  the  sum  which  it 
would  cost  to  erect  the  fencing  according  to  the  agreement. 
In  the  case  now  before  us  the  building  ofthe  crossmg  at  the 
point  fixed  by  the  contract  was  a  part  of  the  consideration 
for  it.  Its  fair  cost  was  the  amount  of  that  much  of  the  con- 
sideration.    The  appellee  desired  this  crossing.     If  the  ap- 
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pellants  had  not  contracted  to  make  it,  it  is  presumable  he 
would  have  demanded  of  them  the  sum  necessary  to  make  it 
as  a  part  of  the  consideration  for  the  deed.  In  Taylor  v. 
North  Pac.  Coast  R.  Co.,  56  Cai.  317,  the  railroad  company, 
in  consideration  of  the  grant  of  a  right  of  way  througn  the 
plaintiff's  land,  agreed  to  build  for  him  a  wagon  road,  and  to 
fence  each  side  of  the  way.  In  an  action  for  a  breach  of  this 
agreement,  it  was  held  that  he  was  entitled  to  recover  what 
it  would  reasonably  cost  to  construct  the  road  and  fence. 
Other  cases  may  be  found  to  the  same  purport.  Logansport, 
C.  &  S.  R.  Co.  V.  Wray,  52  Ind,  578-,  St.  Louis,  J.  &  C.  R.  Co. 
V.  Lurton,  72  111.  118.  The  judgment  is  reversed  for  the 
-errors  indicated,  and  cause  remanded  for  a  new  trial,  in  con- 
formity to  this  opinion. 


Pennsylvania  R.  Co. 

{Penn^hania  Supreme  Court,  November  11,   1SS9.) 

CfOMing^lmputad  Nagligonce—The  negligence  of  the  driver  of  a  veht- 
-cle,  whereby  it  collides  with  a  railroad  train  at  a  highway  crossing,  cannot 
lie  imputed  to  one  whom  he  has  invited  to  ride  with  him,  merely  as  an  act 
of  kindness,  and  whom  he  carries  without  any  compensation. 

Same — Contributory  NoKllKonce  of  Person  Ridingin  Wagon. — Plaintiff 
rode  in  a  wagon  at  the  invitation  of  the  driver.  He  sat  with  his  back  to 
the  driver  while  the  vehicle  was  approaching  a  crossing  at  a  fast  trot.  He 
knew  that  they  were  approaching  a  crossing  and  that  a  train  was  expected, 
yet  he  did  not  look,  or  warn  the  driver,  or  ask  him  to  stop  or  listen,  or  take 
any  precaution  whatever,  //c/i/,  that  the  plaintiff's  contnbutory  negligence 
precluded  a  recovery. 

Error  to  Allegheny  County  Court  of  Common  Pleas. 

Issaac  N,  Dean,  brought  this  action  against  the  Pennsylva- 
nia Railroad  Company,  as  lessee  of  the  Southwestern  Penn- 
sylvania  Railroad,  to  recover  damages  for  personal  injuries. 
Plaintiff  appeals  from  a  judgment  entered  for  defendant. 

Edward  Campbell,  Thomas  Patterson,  and  David  Q.  Ewing, 
for  plaintiff  in  error. 

John  H.  Hampton,  William  Scott,  and  George  B.  Gordon  for 
defendant  in  error. 
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Clark  J. — The  plaintiff,  Isaac  N.  Dean,  while  crossing  the 
tracks  of  the  defendant  company's  road  at  Frost  Station,  Fay- 
CMg  MkMA.  ^"^  County,  in  a  wagon,  on  the  morning  of  the  25th 
November,  1882,  was  struck  by  the  locomotive  of 
a  passing  train;  and  this  suit  was  brougnt  to  recover  dam. 
ages  for  the  injuries  sustained  through  the  alleged  negligence 
01  the  defendant  on  that  occasion.  The  negligent  act  com- 
plained of  is  that,  although  the  train  was  running  at  the  rate 
of  30  or  40  miles  an  hour,  no  sufficient  warning  of  jts  approach 
to  the  crossing  was  given,  either  by  blowing  the  whistle  or  ring- 
ing the  bell.  On  thepartof  the  defendant,  it  is  contended  that,- 
assuming  this  to  be  so,  the  plaintiff,  not  only  through  the  neg- 
ligence  of  the  driver  of  the  wagon,  but  by  his  own  negligence,, 
contributed  to  the  injury,  and  therefore  cannot  recover.  Wil- 
liam Fields  was  the  owner  of  the  horses  and  wagon,  and  was 
the  driver.  That  he  was  guilty  of  negligence,  cannot  be  de- 
nied     It  was  his  duty  to  anticipate  tne  probable  passage  of 

'  trains  on  the  railroad,  and,  before  attempting  to  aross  the 
tracks,  to  stop,  look,  and  listen  for  their  approach;  and  this 
the  plaintiff  frankly  admits.  Fields  failed  to  do.  When  he 
left  the  corner  of  the  Blackburn  House,  some  300  feet  distant 
from  the  trossing,  he  trotted  his  horses  to  the  brow  of  the  hill, 
— a  little  more  than  half  way, — and,  checking  them  there  a 
little,  he  started  down  the  hill,  at  a  fast  trot,  to  the  railroad, 
where  the  collision  occurred.  Mr.  Gilmore,  an  engineer, 
called  by  the  plaintiff,  testifies  that  the  locomotive  and  cars' 
on  the  track  were  plainly  visible  to  a  person  riding  in  a  wag- 
on on  the  public  road  at  almost  any  point,  for  a  distance  <^ 
1,300  feet,  subject  to  such  temporary  obstructions  as  might  ex- 
ist from  intervening  buildings  and  trees;  and  it  is  conceded  on- 
all  hands  that  at  a  point  10  feet  from  the  railroad  the  track, 
itself  was  visible  for  a  quarter  of  a  mile  or  more.  Having 
failed  to  stop,  look,  and  nsten,  he  undertook  to  cross  the  rait 
road  tracks.  Fields  failed  to  perform  a  duty  which  the  law 
plainly  imposed  upon  him,  and  he  was  therefore  guilty  of  neg- 
ligence which  contributed  to  the  injury. 

But  can  the  negligence  of  Fields  be  imputed  to  Dean?     lo: 

•  Lockhart  T'.  Lichtenthaler,  46  Pa.  St.  151.  it  was  held  that 
where  a  passenger  in  a  carrier  vehicle  is  injured  by 
NcetigHMor  a  collision  resulting  from  the  negligence  of  those 
mw"""  in  charge  0/ it  and  those  in  charge  of  another  ve- 
vUbUK  hide,  the  carrier  only  is  answerable  for  the  injurv; 
and  this  case  was  followed  by  Philadelphia  &  R. 
R.  Co.  V.  Boyer,  97  Pa.  St.  91,  where  the  same  rule   was   ap- 

EHed.  The  decision  in  Lockhart  v.  Lichtenthaler  was  made 
y  adopting  the  conclusion  of  the  English  courts  in  Bridge  '<■- 
R.ailroad   Co.,  3    Mees.  &  W.  247,  (1838,)  in  the  exchequer;. 
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Thoroffood  K  Bryan,  8  C.  B.  115,65  E.  C.  L.  114;  and  Catt- 
lin  f.  Hills, /i^.  123,^1849,)  in  the  common  bench.  These 
cases  were  foUowea  in  the  exchequer  in  Armstrong  v. 
Railway  Co.,  44  Law  J.  Exch.  89,  (1875,^  L.  R.  10  Exch.  47. 
The  pnnciple  upon  which  all  these  English  cases  appear  ta 
have  been  determined  is  that  the  passenger  is  so  far  identi- 
fied with  the  carriage  in  which  he  is  travelling  that  want  of 
care  on  the  part  of  the  driver  will  be  a  defense  to  the  owner 
of  the  other  carriage,  that  directly  causes  the  injury.  In 
Thorogood  v.  Bryan,  which  is  the  leading  case,  a  passenger 
alighting  from  An  omnibus  was  thrown  down  and  injured  by 
the  negligent  management  of  another  omnibus  ;  and  it  was. 
held  tnat  an  action  would  not  be  maintained  against  the- 
owner  of  the  latter  if  the  driver  of  the  omnibus  in  which  the 
passenger  was  riding,  by  the  exercise  of  proper  care  and 
skill,  might  have  avoided  the  accident  which  caused  the  in- 
jury. The  rule  asserted  is  one  of  general  application,  no 
matter  whether  the  conveyances  are  public  or  private,  or 
whether  the  party  injured  is  conveyed  at  his  own  request  or 
at  the  request  of  the  driver.  In  Lockhart  v.  Lichtenthaler, 
however,  the  rationale  of  the  rule  in  Thorogood  v.  Bryan  was- 
not  considered  tenable.  Indeed,  the  reasons  assigned  for  it 
in  the  English  cases  were  expressly  rejected,  and  the  liability 
of  the  carrier  was  put  upon  different  grounds,  the  grounds 
of  public  policy.  "  I  would  say,"  says  the  learned  judge,  de- 
livering the  opinion  of  the  court,  "  tne  reason  for  it  is  that  it 
better  accords  with  the  policy  of  the  law  to  hold  the  carrier 
alone  responsible  in  such  circumstances,  as  an  incentive  to 
care  and  diligence.  As  the  law  fixes  responsibility  upon  a 
different  principle  in  the  case  of  the  carrier,  as  alreadfy  no- 
ticed, from  that  of  a  party  who  does  not  stand  in  thit  relation 
to  the  party  injured,  the  very  philosophy  of  the  requirement 
of  greater  care  is  that  he  shall  be  answerable  for  omittinc 
any  duty,  which  the  law  has  defined  as  his  rule  and  guide,  ana 
will  not  permit  him  to  escape  by  imputing  negligence  of  a  less 
culpable  character  to  others,  but  sufficient  to  render  them 
liable  for  the  consequences  of  his  own."  It  will  be  observed 
that  as  the  reasons  assigned  for  the  rule  in  Lockhart  v.  Lich- 
tenthaler extend  only  to  cases  in  which  the  party  is  injured 
by  the  joint  negligence  of  his  common  carrier  and  another, 
the  rule  has.  no  application  to  cases  where  the  injured  party's 
conveyance  is  private  ;  and  this  was  the  ground  upon  which 
Carlisle  v.  Brisbane,  113  Pa.  St.  544,  6  AtL  Rep.  372,  was  de- 
cided.  In  that  case  the  conveyance  was  private,  the  party 
injured  being  carried  without  compensation,  and  both  of  the 
n^ir'^gdt  parties  held  to  the  same  degree  of  care  and  dili- 
gence.   The  doctrine  of  Lockhart  v.  Uchtenthaler  was  there- 
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fore  not  applicable.  The  principle  of  Thorc^ood  v.  Bryan 
has  been  approved  in  some  of  the  states,  and  in  others  it  has 
been  rejected  as  altogether  indefensible.  It  has  been  recw- 
nized  and  sustained  in  Vermont,  (Carlisle  i-.  Sheldon,  38  Vt 
440^  in  Wisconsin,  (Houfe  z:  Fulton,  29  Wis,  296;  Prideaux 
T.  Mineral  Point,  43  Wis.  513;  Otis  v.  Janesville,  47  Wis,  422 ;) 
and  in  Iowa,  (Payne  v.  Chicago,  R.  I.  &  P.  R.  Co.,  39  Iowa 
533.)  On  the  other  hand,  the  doctrine  has  been  declared 
"unsound  and  untenable  by  the  supreme  court  of  the  United 
States  in  the  very  recent  case  of  Little  v.  Hackett,  1 16  U.  S. 
366,  6  Sup.  Ct.  Rep.  391.  The  doctrine  has  also  fieen  disap- 
proved and  rejected  in  New  York,  (Robinson  v.  New  York 
C.  &  H.  R.  R.  Co.,  66  N.  Y.  11  ;  Dyer  v.  Erie  R.  Co.,  71  N.  Y. 
228 ;  Masterson  v.  New  York,  etc.,  R.  Co.,  84  N.  Y.  247,  3 
Am.  &  Eng.  R.  Cas..  408  ;)  in  New  Jersey,  (Bennett  v.  Trans- 
portation Co.,  36  N.  j.  Law,  225;  New  York,  etc.,  R.  Co.  v. 
Steinbrenner,  47  N,  J,  Law,  161-171,  23  Am.  &  Eng.  R.  Cas. 
I  in  Maine,  (State  2<.  Boston  &  M.  R.  Co.,  35  Am,  &  Eng, 
■as.  356;)  in  Ohio,  (Transfer  Co.  v.  Kelly,  36  Ohio  St  86- 
91 ;)  in  Illinois,  Wabash,  etc.  R.  Co.  v.  Shactlet,  105  111.  364, 
12  Am.  &  Eng.  R.  Cas,  166;)  in  Kentucky,  (Turnpike  Road 
Co.  V.  Stewart,  2  Mete.  (Ky-)-  '  '9!  Louisville,  C.  &  L.  R.  Co.  v. 
Case,  9  Bush.  728;)  in  Califoraia,  (Tompkins  z:  Clay  St  R. 
Co.,  66  Cal.  163  ;)  in  New  Hampshire,  (Noyes  z:  Town  of 
Boscawen,  64  N.  H.  361 ;)  in  Minnesota,  (Follman  7',  City  of 
Mankato,  35  Minn.  522;)  in  Michigan,  (Cuddy  v.  Horn,  46 
Mich.  596 ;)  in  Maryland,  (Philadelphia,  W.  &  B.  R.  Co.  r. 
Hogeland,  66  Md.  149;)  while  in  Pennsylvania,  as  we  have 
already  stated,  the  rule  has  been  but  partially  adopted,  and 
the  reasons  given  by  the  English  courts  have  been  expressly 
rejected,  in  some  of  the  states,  as  in  Wisconsin,  Michigan, 
jind  Iowa,  a  distinction  would  appear  to  have  been  taken  be- 
tween a  public  and  a  private  conveyance ;  and,  as  an  exami- 
nation of  the  cases  cited  will  show,  it  has  been  there  held 
that  when  the  injured  person  is  riding  in  a  private  convey- 
ance by  invitation  of  the  driver,  and  without  compensation, 
the  driver  will  be  regarded  as  his  agent,  and  upon  that 
ground  the  negligence  of  the  latter  is  imputed  to  the  former. 
In  Pennsylvania,  New  York,  Ohio,  Minnesota,  and  other 
states,  this  doctrine  of  agency  is  expressly  repudiated  ;  and 
it  is  held  that  in  such  cases  the  driver's  negligence  cannot 
be  so  imputed.  Thus  it  will  be  seen  that  the  cases  are  con- 
flicting. The  rulings  in  England  and  in  this  country  have 
been  in  the  greatest  confusion,  which  we  think  isattributabic 
to  the  fact  that  the  general  rule  of  Thorogood  v.  Bryan 
which  for  38  years  was  followed  in  England  and  in  parts  of 
this  country,  was  rested  upon  wholly  indefensible  ground. 
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■  The  vain  effort  to  sustain  a  rule  of  law  which  was  at  variance 
with  reason  and  common  sense  has  given  rise  to  these  vari- 
ous conflicting  views  and  decisions. 

The  English  court  of  appeals,  however,  in  a  very  recent 
case.  The  Bernina,  12  Prob.  Div.  58,  decided  in  January,  1887, 
expressly  overrules  the  caseof  Thorogood  v.  Bryan, 
and  holds  that  one  who  is  a  passenger  in  a  public  8««ii-Thoro- 
conveyance  does  not  identify  himself  with  the  con-  JJ^.^i^'" 
veyance,  or  the  persons  in  charg'e  of  it,  and  that 
their  negligence,  direct  or  contributory,  can  in  no  respect  be 
imputea  to  him.  In  the  Judgment  of  tne  court,  Lord  ESHER, 
M.  R.,  after  an  extended  review  of  the  English  &  American 
cases,  said :  "After  having  thus  laboriously  inquired  into  the 
matter,  and  having  considered  the  case  of  Thorogood  v.  Bry- 
an, 8  C.  B.  115,  we  cannot  see  any  principle  on  which  it  can 
be  supported  :  and  we  think  that,  with  the  exception  of  the 
weighty  observation  of  Lord  Bramweli,,  thougn  that  does 
not  seem  to  be  a  final  view,  the  preponderance  of  judicial 
and  professional  opinion  in  England  is  against  it,  and  that  the 
weight  of  judicial  opinion  in  America  is  also  against  it.  We 
are  of  opinion  that  the  proposition  maintained  in  it  is  essen- 
tially unjust,  and  inconsistent  with  other  recognized  propo- 
sitions of  law.  As  to  the  propriety  of  dealing  with  it  at  tnis 
time  in  a  court  of  appeal,  it  is  a  case  which  from  the  time  of 
its  publication  has  been  constantly  criticised.  No  one  can 
have  gone  into,  or  have  abstained  from  going  into,  an  omni- 
bus, railroad,  or  ship  on  the  faith  of  the  decision.  We  there- 
fore think  that,  now  that  the  question  is  for  the  first  time 
before  an  English  court  of  appeal,  the  case  of  Thorogood  v. 
Bryan,  8  C.  B.  115,  must  be  overruled."  In  the  case  of  Little 
V.  Hackett,  supra,  in  the  supreme  court  of  the  United  States, 
Mr.  Justice  Field,  delivering  the  opinion,  says  :  "  The  truth 
is,  the  decision  in  Thorogood  v.  Bryan  rests  upon  indefensi> 
ble  ground.  The  identification  of  the  passenger  with  the 
negligent  driver  or  the  owner,  without  his  personal  co-oper- 
ation  or  encouragement,  is  a  gratuitous  assumption.  There 
is  no  such  identity.  The  parties  are  not  in  the  same  position. 
The  owner  of  a  public  conveyance  is  a  carrier,  and  the  driver^ 
or  the  person  managing  it,  is  his  servant.  Neither  of  them 
is  the  servant  of  the  passenger,  and  his  asserted  identity  with 
them  is  contradicted  by  the  daily  experience  of  the  world." 

Quotations  might  be  given  from  many  cases  in  the  differ- 
ent states  illustrating  the  very  firm  and  emphatic  manner  in 
which  the  doctrine  of  this  celebrated  case  had  been  denied. 
The  authorities  in  England,  and  the  great  current  of  author- 
ities in  this  country  are  against  it.  Nor  can  I  see  why,  upon 
any  rule  of  public  policy,  a  party  being  injured  by  the  con- 
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cnrrent  and  contributory  negligence  of  two  persons,  one  (rf 
them  (his  common  earner)  should  be  held  and  the  other  re- 
leased from  liability.  As  to  this,  I  speak  only  for  myself.  In 
my  opinion,  there  is  no  principle  consonant  with  common 
sense,  common  honesty,  or  public  policy,  which  should  hold 
-one  not  guilty  of  any  negligence,  either  of  omission  or  com- 
mision,  tor  the  negligence  of  another,  imputed  to  him  under 
such  circumstances.  Although  in  Carlisle  v.  Brisbane  1  may 
appear  to  have  accepted  that  doctrine,  I  meant  to  merely 
state  that  the  ground  upon  which  this  court  had  rested  this 
rule  was  better  than  that  taken  by  the  English  courts. 

But,  if  this  were  not  so.  Fields  was  not  a  common  carrier. 
Dean  was  riding  in  the  wagon  merely  by  invitation  of  Fields, 
ruiatirnii-  ^^**  happened  to  be  going  in  the  direction  of 
trvrmatrik-  Dcan's  homc  with  a  load  of^ provisions.  He  was 
■torTa«sU>  carried  without  compensation,  merely  as  an  act  of 
Bcwie.  kindness  on  the  part  of  Fields,  who  had  sole  con- 

trol of  the  team  and  of  the  wagon.  The  case  is  similar  in  this 
respect  to  Carlisle  v.  Brisbane,  supra,  and  to  the  case  of  Foil- 
man  V.  City  of  Mankato,  35  Minn.  522.  We  are  clearly 
of  opinion  that,  if  Dean  himself  was  guilty  of  no  negligence, 
the  negligence  of  Fields  cannot  be  imputed  to  him  ;  but  it  is 
in  this  respect  this  case  differs  from  Carlisle  v.  Brisbane.  In 
the  case  just  cited,  Brisbane  was  a  stranger.  The  accident 
occurred  after  night,  and  after  a  fresh  fall  of  snow.  It  was 
caused  from  a  detect  in  the  street.  There  was  no  evidence 
whatever  that  Brisbane  knew  that  Cornman  was  a  reckless 
or  unskillful  driver,  or  that  he  (Brisbane')  saw,  or  by  tiie  ex- 
ercise of  reasonable  care  at  the  time  could  see,  or  ought  to 
have  seen,  the  dangerous  condition  of  the  streets.  Indeed 
the  jury  found  that  he  was  not  personally  aware  of  either, 
and  no  question  was  raised  involving  that  view  of  the  case. 
Here,  however,  the  facts  are  of  a  different  character.  Dean 
inew  the  locality  well.  He  had  crossed  the  tracks  frequently 
at  this  point.  He  knew  that  a  train  was  due  about  that 
time,  and  that  he  was  approaching  the  railroad  track  at  a  fast 
trot;  yet  he  to  took  no  precautions.  He  was  certainly  re- 
sponsible for  his  own  negligence.  He  sat  with  his  back  to 
the  driver ;  and,  although  he  might  have  seen  his  danger,  he 
confesses  that  he  did  not  look.  He  said  nothing  by  way  of 
warning  to  Fields,  nor  did  he  ask  him  to  stop  to  look  and 
listen,  or  to  permit  him  (Dean)  to  get  out ;  and  the  danger 
was  as  obvious  to  Dean  as  it  was  to  Fields.  The  testimony 
is  wholly  to  the  effect  that  the  plaintiff  committed  himself 
voluntarily  to  the  action  of  Fields;  that  he  joined  him  in 
testing  the  danger ;  and  he  is  responsible  for  his  own  act. 
The  case  is  ruled  by  Crescent  Tp.  v.  Anderson,  114  Pa.  St 
■643.    The  judgment  is  affirmed. 
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ImputinjE  NflKligMco  of  brlv«rto  PoMangar  Carried  Gratutltouily.— See 
State  V.  Boston  S  M.  R.  Co..  35  Am.  &  Eng.  R.  Cas,  356 ;  St.  Clair  St.  R. 
Co.  V.  Eadie,  23/^.  269;  New  York,  etc.,  R.  Co.*.  Steinbrenner,  23 /A  330; 
Peck  V.  New  York,  etc,  R.  Co..  14  lb.  633 ;  Gull,  etc.,  R.  Co.  v.  Greenlee,  33 
/f.  333. 


City  of  Lake  View 


{TlHnois  Supreme  Court,  November  z6,  1889.) 

8pMd  of  Tratni— Municipal  Ordinanc*— Validity.— An  ordinance  divid- 
ing a  city  into  two  equal  districts  of  about  the  same  character,  one  railway 
passing  through  each  district,  and  limiting  the  speed  of  trains  passing 
throu^  one  disti'ict  only,  constitutes  an  unjust  and  unwarianted  discrim- 
ination in  favor  of  the  competing  road  which  passes  only  through^  the 
other  district,  is  unreasonable,  and  therefore  void. 

Appeal  from  Appellate  Court,  First  District 
J07%as  Hutchinson  for  appellant. 
Walker  &  Eddy  for  appellee. 

Bailey,  J. — This  was  a  suit  brought  by  the  city  of  Lake 
View  against  H.  Tate,  before  a  justice  of  the  peace,  to  recover 
the  penalty  imposed  by  an  ordinance  of  said  city 
regulating  the  speed  of  railway  trains.      The  trial  *■•*•■ 

before  the  justice  of  the  peace  resulted  in  a  judgment  in  favor 
of  the  city  for  $200,  and  costs.  On  appeal  to  the  criminal 
court  of  Cook  county,  a  trial  de  novo  was  had  before  the  court, 
a  jury  being  waived,  resulting  in  a  judgment  in  favor  of  the 
defendant.  That  judgment,  being  taken  to  the  appellate  court 
by  appeal,  was  affirmed,  and  by  further  appeal  tne  record  is 
brougnt  to  this  court  for  review. 

The  city  of  Lake  View,  during  the  period  of  time  covered 
by  the  matters  in  question,  was  a  municipal  corporation  or- 
ganized under  the  general  law,  embracing  a  territory  extend- 
ing north  and  south  along;  the  shore  of  Lake  Michigan,  from 
the  city  of  Chicago  to  the  town  of  Evanston,  a  distance  of 
five  miles,  and  having  an  average  width  of  about  two  miles. 
Ashland  avenue  runs  north  from  the  north  line  of  Chicago  to 
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a  point  about  one  mile  south  of  the  north  line  of  Lake  View, 
where  it  is  intersected  by  Clark  street,  and  the  latter  street 
runs  from  the  point  of  intersection,  in  a  course  nearly  due 
north,  to  said  north  line  of  Lake  View ;  said  street  and  ave- 
nue thus  forming  a  continuous  line,  north  and  south,  through 
Lake  View,  and  dividing  it  into  two  nearly  equal  sections. 
Two  lines  of  railway,  and  two  only,  run  through  said  city, 
viz.,  the  Chicago  &  Northwestern  and  the  Chicago  &  Evans- 
ton,  both  in  a  north  and  south  direction,  and  nearly  parallel 
with'each  other.  The  Chicago  &  Northwestern  Railway  runs 
from  the  city  of  Milwaukee,  through  the  town  of  Evanston, 
to  its  general  passenger  station  in  the  city  of  Chicago,  and 
passes  through  the  city  of  Lake  View,  parallel  with  Ashland 
avenue,  and  about  one-eighth  of  a  mile  westerly  therefrom. 
The  Chicago  &  Evanston  Railway  runs  from  the  town  of 
Evanston  to  its  general  passenger  station  in   Chicago,  and 

f>asses  through  I^ke  View  on  a  line  nearly  parallel  with  Ash- 
and  avenue,  and  from  a  third  to  a  half  a  mile  easterly  there- 
from.  On  the  19th  day  of  July,  1886,  a  general  ordinance 
regulating  the  speed  of  trains  In  Lake  View  was  passed,  said 
ordinance  being  applicable  alike  to  all  railways,  and  limiting 
the  speed  of  passenger  trains  to  ten  miles  an  hour,  and  of 
freight  trains  to  six  miles  an  hour.  On  the  2d  day  of  August, 
1886,  said  ordinance  y&s  so  amended  as  not  to  apply  to  any 
railway  company  which  should  maintain  gates  or  flagmen  at 
certain  designated  crossings.  January  13, 1888,  the 
^  "*  following  ordinance  was  passed,  to-wit :  "  Be  it  or- 
■UM.  dajjied  by  the  city  councilof  the  city  of  Lake  View  : 
Section  1.  That,  in  order  to  regulate  the  speed  of  railroad 
trains  within  the  city  of  Lake  View,  the  following  described 
districts  are  hereby  established  :  First.  All  that  part  of  the 
city  of  Lake  View  lying  east  of  Ashland  avenue  and  North 
Clark  street,  northward  from  the  point  where  North  Clark 
street  intersects  with  Ashland  avenue,  shall  be,  and  the  same 
is  hereby,  declared  to  be  the  east  railroad  district.  Second. 
All  that  part  of  the  city  of  Lake  View  lying  west  of  Ashland 
avenue  and  North  Clark  street,  at  the  point  where  North  Clark 
street  intersects  with  Ashland  avenue,  shall  be,  and  the  same 
is  hereby,  declared  to  be  the  west  railroad  district.  Sec.  2. 
That  no  railroad  train,  locomotive,  engine,  or  car  used  for  the 
transportation  of  passengers  shall  be  run  through  or  within 
the  limits  of  the  east  railroad  district,  as  above  described,  at 
a  greater  rate  of  speed  than  ten,  (10)  miles  an  hour ;  and,  in 
any  other  case  than  passenger  trains,  the  rate  of  speed  within 
such  districts  shall  not  exceed  six  (6)  miles  an  hour.  Sec.  3. 
If  any  railroad  corporation,  or  its  conductor,  engineer,  or 
other  agent  or  servant,  shall  violate  the  provisions  of  the  pre- 
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ceding  section,  such  corporation,  conductor,  engineer,  or  oth- 
er agent  or  servant  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  a  fine  not  exceeding  two  hundred 
dollars  for  such  offense,  in  addition  to  the  Hability  to  such 
punishment  as  is  provided  by  the  statute  of  the  state  of  Illi- 
nois for  a  like  offense.  Sec.  4.  The  mayor  of  the  city  of  Lake 
View  is  hereby  charged  with  the  duty  of  using  all  means  and 
measures  in  his  power  to  detect  and  punish  any  violation  of 
this  ordinance ;  and  the  city  attorney  is  hereby  charged  with 
the  duty  of  rendering  the  mayor  such  assistance  in  the  prem- 
ises as  may  be  necessary  to  bring  to  punishment  anj-  offend- 
ers against  this  ordinance.  Sec.  5.  An  ordinance  entitled 
'An  ordinance  to  regulate  the  speed  of  railroads,"  passed  and 
approved  July  ig,  1886,  and  an  ordinance  amendatory  thereof, 
passed  August  2,  1886,  are  hereby  repealed.  See.  6.  This  or- 
dinance shalUtake  effect  and  be  in  force  from  and  after  its 
proper  publication." 

The  defendant  was  a  locomotive  engineer  in  the  employ  of 
the  Chicago  &  Evanstori  railway  company  and  the  com[Mainant 
charges  that  on  the  21st  day  of  February,  1881,  he 
ran  a  train  of  cars  on  said  railway,  through  the  east  ^^^ 
railway  district  of  said  city  of  Lake  View,  at  a 
greater  rate  of  speed  than  10  miles  an  hour  in  violation  of 
said  ordinance.  It  was  proved  at  the  trial,  and  is  admitted 
here,  that  the  defendant,  at  the  time  and  place  charged  in  the 
complaint,  ran  a  passenger  train  on  said  railway  at  a  greater 
rate  of  speed  than  10  miles  an  hour  ;  the  only  contention  be- 
ing as  to  the  validity  of  said  ordinance.  Paragraph  21,  §  1, 
art.  5,  of  the  general  incorporation  law,  empowers  Pnntrat 
the  city  council  of  any  city  organized  thereunder  ■■■idpdt 
"to  regulate  the  speed  *  *  *  of  cars  and  lo-  UmmumU 
comotives  within  the  limits  of  the  corporation."  i  "'™*- 
Starr  &  C.  464.  Section  24  of  the  act  in  relation  to  fencing 
and  operating  railroads  provides  that  no  ordinance  shall  limit 
the  rate  of  speed,  in  case  of  passenger  trains,  to  lesF  than  10 
miles  per  hour,  nor  in  any  otner  case  to  less  than  6  miles  per 
hour.  2  Starr  &C.  1941.  With  this  exception  there  is  no  statute 
which  attempts  to  prescribe  either  the  mode  or  measure  of 
the  limitation  which  municipal  corporations  may  impose  upon 
the  speed  of  trains  running  within  their  corporate  limits.  So 
far,  then,  as  the  statute  is  concerned,  the  whole  matter,  with 
the  above  exception,,  is  left  to  the  discretion  of  the  municipal 
authorities. 

The  law  is  well  settled,  however,  that  where  the  subject 

matter  and  provisions  of  a  municipal  ordinance  are  left  to  the 

discretion  01  the  city  council,  such  discretion  is  not  absolute, 

but  is  subject  to  the  limitation  that  the  ordinance  must  be 
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reasonable.     "  Where  the  legislature,  in  terms,  confers  upon  a 
municipal  corporation  the  power  to  pass  ordinances 
ll^'"^     of  a  specified  and  defined  character,  if  the  power 
•oa*ki<.  thus  delegated  be  not  in  conflict  with  the  const'itu- 

tinn,  an  ordinance  passed  pursuant  thereto  cannot 
be  impeached  as  invalid  because  it  would  have  been  regarded 
as  unreasonable  if  it  had  been  passed  under  the  incidental 
power  of  the  corporation,  or  under  a  grant  of  power  general 
m  its  nature.  In  other  words,  what  the  legislature  distinctly 
says  may  be  done  cannot  be  set  aside  by  the  courts  because 
they  may  deem  it  unreasonable  or  against  sound  policy.  But 
where  the  power  to  legislate  on  a  given  subject  is  conferred, 
and  [the  mode  of  its  exercise  is  not  prescribed,  then  the  or- 
dinance,  passed  in  pursuance  thereof,  must  be  a  reasonable 
exercise  of  the  power,  or  it  will  be  pronounced  invalid."  I 
Dill.  Mun.  Corp.  §§  319,  328,  and  authorities  cited.  Whether 
a  particular  ordinance  is  unreasonable,  and  therefore  void,  is 
a  question  for  the  court,  and  not  for  the  jury,  and  evidence 
bearing  upon  the  question  is  properly  addressed  to  the  court ; 
but  in  determining  it  the  court  will  have  regard  to  all  the 
circumstances  of  the  city,  the  objects  sought  to  be  attained, 
and  the  necessity  which  exists  for  the  ordinance.  Id.  §  327. 
See,  also,  Tugman  v.  City  of  Chicago,  78  III.  405  ;  City  of  Chi- 
cago V.  RumpfT,  45  III.  90. 

rtjs  alleged  that  the  ordinance  in  question  is  unreasonable, 
because  it  constitutes  a  special  and  unwarranted  discrimina- 
tion between  two  rival  and  competing  lines  of  rail- 
DiHriBiu.  way.  Both  of  said  railways  are  engaged  in  the 
uoiaeaian  business  of  transporting  passengers  from  the  town 
Enuno'  **^  Evanston  to  the  city  of  Chicago,  large  numbers 
nti.  of  whom,  as  the  evidence  shows,  are  being  trans- 

ported between  those  points  daily.  The  Chicago 
&  Evanston  Railway,  running,  as  it  docs,  through  the  east 
railroad  district,  is  limited  to  a  speed  of  10  miles  an  nour.  But 
the  previous  ordinances  which  were  applicable  to  the  entire 
city  being  repealed,  and  no  new  limitation  being  imposed 
upon  the  speed  of  trains  in  the  west  railroad  district,  the  trains 
on  the  Chicago  &  Northwestern  Railway  were  subject  to  no 
limitation  as  to  speed,  but  might  run  at  a  much  higher  rate. 
In  suburban  transportation  speed  is  a  matter  of  prime  import- 
ance, and  the  railway  company  that  is  able  to  offer  to  the 
public  the  speediest  transportation  thereby  acquires  a  very 
important  and  manifest  advantage  over  its  competitors.  That 
said  ordinance  constitutes  an  important  discrimination  be- 
tween said  lines  of  railway  does  not  admit  of  serious  question. 
Its  validity,  then,  must  depend  upon  whether  the  special  cir- 
cumstances, as  shown  by  the  evidence,  are  such  that,  in  the- 
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interest  of  public  safety,  such  discrimination  is  necessary,  and 
tlierefore  warranted.  Undoubtedly  the  circumstances  of  two 
lines  of  railway  running  through  tne  same  city  may  be  such 
as  to  justify,  or  even  necessitate,  the  imposition  of  diSerent 
measures  or  restraint  upon  the  speed  of  their  trains.  One 
may  run  through  a  portion  of  the  city  which  is  densely  popu- 
lated, and  where  a  high  rate  of  speed  would  be  extremely 
dangerous  to  persons  and  property,  while  the  other  may  run 
through  a  portion  of  the  same  municipality  where  there  are 
but  few  inhabitants,  and  where  it  is  extremely  improbable  that 
injury  will  happen  to  any  person  who  is  in  the  exercise  of  or- 
dinary care.  In  such  case  a  discrimination  could  hardly  be 
said  to  be  unreasonable.  In  the  case  before  us  no  such  dis- 
parity  of  circumstances  seems  to  be  shown.  Part  of  the  line 
of  ijoth  railways  is  through  thickly  settled  portions  of  the 
city,  and  part  through  sections  where  there  are  but  lew  in- 
habitants. It  may  be  fairly  inferred  from  the  evidence  that 
the  number  of  persons  and  vehicles  ordinarily  crossing  the 
track  of  the  Chicago  &  Evanston  Railway  at  the  street  cross- 
ings of  the  city  within  a  given  time  is  somewhat  greater  than 
the  number  of  those  crossing  the  track  of  the  Chicago  8c 
Northwestern  Railway  during  the  same  time,  but  it  appears 
that  the  number  crossing  the  track  of  both  railways  is  very 
large,  and  that  the  disparity  is  not  so  great  as  to  necessitate, 
or  even  justify,  different  regulations  as  to  the  speed  of  trains. 
We  are  of  the  opinion,  then,  that  no  justification  for  the  dis- 
crimination is  shown,  and  that  the  ordinance,  therefore,  must 
be  held  to  be  invalid. 

Thus  far  we  have  discussed  the  question  of  the  validity  of 
the  ordinance  as  though  it  were  open  to  this  court  to  con- 
sider and  weigh  the  evidence  bearing  upon  that  question;  but 
if  the  matters  thus  presented  are  to  be  regarded  as  mere  ques- 
tions of  fact,  upon  which  the  judgment  of  the  appellate  court 
is  final,  the  same  result  necessarily  follows.  The  case  was 
tried  in  the  criminal  court  before  the  court  without  a  jury, 
and  was  submitted  to  the  court  upon  the  evidence,  no  prop- 
ositions being  presented  to  be  held  as  the  law  in  the  decision 
of  the  case.  If,  then,  the  determination  of  the  validity  of  the 
ordinance  involved  the  decision  of  a  question  01  fact,  or  even 
of  a  mixed  question  of  law  and  fact,  such  questions  are  con- 
clusively settled  by  the  judgment  of  the  criminal  court,  af- 
firmed, as  said  judgment  has  been,  by  the  appellate  court.  In 
cither  view  of  the  case,  the  judgment  of  the  appellate  court 
must  be  affirmed. 

VnlMlty  of  Municipal  Ofdlnanoet  RoQutatlite  Sp«Ml  of  Train*. — See  Meyeri 
V.  Chic^o,  etc.,  R.  Co,,  7  Am.  &  Eng.  R.  Qis.  406;  Clark  v.  Boston,  etc, 
R.  Co.,  31  li.  5481  note  19,  J^.  90;  note  14,  Ib,6ii. 
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a  bremch  of  cfiadldoD  mb- 
■equenl.     ja. 
Conaitionat  coaveyaiicef  of  right 

of  waf .     73. 
Dataagea  ariaiog  from  overflow  1d- 
dudcd  in  coniidcFMion.     375. 
,       Of  right  of   waf  throngh   home- 
stead.    44. 
Otoeslnga. 

CondemoatioQ  of  ntilroad  property 
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of.    637. 
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with  by  placing  boy  there.     645, 

Imputing  negligence  of  driver  tc 
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J03. 

Obstructing  highway.  Compelling 
restoration  of  highway.  Suit  in 
equity  by  county.     683. 

Injunction  to  restrain  ob- 
struction of  public  highway  and 
to  compel  restoration.     683. 

Preaumption  that  person  on  track 
at  crossing  will  leave  it.     (n 

Signals.     Evidence  as  to  whether 
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661. 
Failure    to   sound  signal  or 

C:e  brakeman  on  front  car  of 
king  train.     66a  . 

Statutes   requiring  company 

to  provide  whistia  and  bells. 
Instructions.     661. 

Silent  car  passing  crossing.  Wom- 
an thrown  from  sleigh  by  sudden 
"pollingup."  Proximate  cause. 
674. 

Speed.  Right  to  prove  rate  of 
speed.     665. 

Stuping,  looking  and  Ustening. 
Failure  to  took  and  listen;  wheth- 
er negligence  as  a  question  of 
law  or  a  question  for  the  jury. 

Presumptions  as  to  stomiing. 

looking  and  listening  at  rauroad 
crossings,     615. 

Question  for  jury.    638. 

- —  Risk  assumed.     635. 

Several  tracks  at  crossing- 
View  obstructed.    636. 

See  also   Eminent  Do- 


Acceptance  of,  as  waiver  of  irreg- 
ularities in  award.     100. 

Excessive    verdicts   for    wrongfnt 
expulsion  of  passengers.    43a. 
Dlreoton. 

Qualification.     Consolidated  com- 
pany owning  railroad  in  several 
states.     330. 
DomioU. 

Of  Baltimore  &  Ohio  R,  Co.  In  Vir- 


SI!} 


341. 


XtJootment. 

Acquiescence    in     occnpatloa    of 
lands.     94. 


Compensation  for  riparian  rights. 
94. 

Condemnation  of  corporate  prop* 
erty  and  franchises.     16. 

Of  property  of  railroad  com- 
pany.    13. 

Of  railroad  property  for  CTOSS- 

Of  right  of  way  through  home- 
stead.    44. 

Construction.  Effect  of  surveying 
and  locating  road.     35. 

Damages.  Acceptance  of,  as- 
waiver  of  irregularities.     100. 

Benefits.    Evidence  of  fcdu^- 
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Ijoa  of  freights.     145. 
'•~—  CompctcDcy  of    opinion  evi- 
dence.    Fanners.     144. 

—  Elemenis.  FrigbieniDgteama, 
143- 

—  Expense  of  f«roi  crossinga. 
US- 

—^  Injuries  caused  by  vibrauon. 
51- 

Interest  from  time  of  taking. 

145- 

Measure,  when  only  easement 

is  condemned.     144. 

Measure  foreairy  upon  lands 

beld  under  homestead  laws.    48. 

Suitability  of  lands  for  build- 
ing lots.     i;^. 

—  -  Value  before  and  aftertaking. 
144. 

——  Value  of  stone  in  quair; 
lands.     144. 

——  What  is  regarded  aa  a  single 
tract  of  land.     131. 

EfFecI  of  condemnation  of  lands 
abuLting  on  waters.     aS. 

Ejenment.  Acquiescence  in  oc- 
cupation of  lands.     94. 

Enjoining  construction  before  pay- 
ment of  damages.     113. 

Entry  pending  appeal  from  excess, 
ive  award.    114. 

Evidence.  Admissibility  of  map 
showing  improvements.     14^. 

Agreement   to  convey    nght 

of  way.     r4S. 

—  Lease  of  quarry.  Testimooj 
in  rebnttal.     145. 

-^—  Hetbod  of  arriving  at  esti- 
mate of  damages.  Second  trial. 
144. 

— —  Opinion  evidence  as  to  depre- 
ciation in  value.     144. 

limitations.  When  cause  of  ac- 
tion for  compensation  accrues. 
63- 

• of    proceedings    to   recover 

compensation.      Constitutional- 

^  Applicability  of  general  stat- 
ute to  claims  for  compensation. 
61. 

•^—  Construction  of  statutes.    63. 

Disabilities.     6a. 

Action  for  unlawful  entry.  64. 

Procedure.     Sufficiency  of  notice,  l 

57. 
Judgment  on  abandonment  of  j 

appeal.     16S. 

—  Findings  of  jury.     145.  | 
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ANNOTATION. 
Xvideitce. 

Declarations  of  station  agent  as  to 

defect  in  platform.     479. 
Other  accidents  lo  different  persons 
at  same  place  \  admissibility   of 
evidence  as  to.     477. 
Physician.     Privileged   communi- 
cation \  disclosure  of.     644. 
FnuiofaiBea. 

Condemnation  of.     16. 
Fallow  BerTEUita.     See  Mastekand 

Servant. 
nrea. 

Liability  for  fires  caused  bj  con- 
tractors.    354. 
Homestead. 

Condemnation   of  right    of     way 

through.     44- 
Conveyance   of    right     of      way 
through.    44. 
InjimotiaiL      See  Crossings. 
Enjoining     construction       before 

payment'of  damages.     113. 
Preliminary,    against  ultra    virtt 
lease  of  road.     19S. 
Jiiriadlotlon.  , 

Removal  of  cause.  Domicil.    341 

Assent  in  writing.  Voting  by 
written  ballots.     136. 

Power  of  company  lo  lease  rail- 
road.    19S,  199. 

Powers  when  companies  both  con- 
trolled by  tllird  company.     199. 

Preliminary  injunction  at  suit  of 
creditor.     198. 

Validity.  Statutory  power  to  lease 
road  traversing  several  states. 
327. 

Written    assent    by     majority    ol 
stockholders.     337. 
limitation  of  Aotioiw. 

Actions  for  unlawful  entry  on 
lands.     64. 

Applicability  of  general  statute  of 
limitation  to  claims  for  compen- 
sation for  lands  condemned.   6j. 

Constitutionality  of  statutes  appli- 
cable to  condemnation   proceed- 

Construction  of  statutes  applicable 
condemnation    proceedings. 


63. 


domain 


Disabilities 

Eroceedings,     63. 
en  cause  of  action  accrues  for 
compensation    for  lands   taken. 
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ANNOTATION. 
Matter  &nd  Sarruit— Cxtft'ruMi. 

Time  for  transaction  of  busincM, 

Ccotributory  negligence.     448. 
Assault   by  insane  station   agent. 

Liability.     363. 
Construction  hands.     Negligence. 

Flying  switch.     317. 
Coupling  cars.     Injuries  to  brake- 
man.     Unblocted  frogs.     3=8. 
^~-  Incompetency  of    brakemaa. 

Quesiioos    Bubmitced    to  jury. 

3*9- 
— —  Methods.      Expert  evidence. 

339- 
Nonsuit.     Evidence  of  negli. 

gence.      329. 
Ordering  new 

maturely.     3S9. 

Use  of  coupling  stick.  Knowl- 
edge of  rules.     329. 

Violation  of  rules  of  company. 

3*9. 

Engineer.  Negligently  operating 
hand  car.     317. 

Fellow  servants.  Employes  on 
different  trains.     347. 

.^^  Liability  of  master  for  injury 
caused  by  fall  of  stagingor  scaf- 
fold.    343- 

. Members  of  crew  of  construc- 
tion train.     346, 

Injuries  to  section  hands  from  de- 
fective hammers.     359. 

To  train  men  from  overhead 

bridges.     313. 

Liability  of  company  to  servants  of 
contractor.     325. 

Negligence.       Burden    of    proof. 

Evidence.  Non-suit.  Run- 
away construction  car,     336. 

Negligently  releasing  brake  of 
windlass.     31S. 

Person  loading  car.  Carelessly 
colliding  with  car.     317. 

Relief  associations.  Reasonable- 
ness of  rule  requiring  employe 
to  release  employer  from  liabil- 
ity.    283. 

Removal  of  trespasser.  Liability 
of  company  for  wanton  and  wil- 
ful acts  of  csrvanls.     3S0. 

Roadbed.  Liability  for  defects, 
33a. 

■ Degree  of    care   required  of 

company.     333. 

—■-     Inspection  of  track.     333. 

Notice  to  company  of  defect. 

333- 

Effect  of  notice  to  employes 


ANNOTATION. 


charged   with   repair   of   tratM. 

334- 
Rule    as    to   fellow-«ervanta> 

334- 

Liability  of  lessors.     334, 

Duty  of  company   to   notify 

train  hands  of  defects.     334, 
Risks  assumed  by  employes, 

335- 
Duty  of  employes  to  aacertaia 

existence  of  defects.     33O. 
Continuance  in  service  after 

knowledge  of  defects.     336. 
Specially  dangerous  service. 

337. 
Injuries  to  construction  and 

surface  hands.     337. 
Third  person  wrongfully  removing 

brakes.     318. 
Unforeseen    accident      Liability, 

lieonAiiixw'  IiIbub. 

Application  of  general  statutes  to 
railroads.     34S- 

Liens  upon  bridges.     HS- 

Material  supplied  in   construction 
of  railroads ;  liens  for.     575. 
ITegUgonoo. 

Averments.  Injuries  causing 
death.     374. 

Comparative  negligence.  lUinoi* 
doctrine  of.     392. 

Speed  of  trains  and  its  bearir.g  up- 
on question  of  negligence.     393. 
Faasengera. 

Boarding  or  leaving  moving  train. 
Alighting  from  pay  car.  Time 
fortransaclLon  of  business.  Con- 
tributory negligence.    448. 

Attempting  to   board  engine 

of  freight  train  with  consent  of 
conductor.     417. 

Attempting  to  climb  on  stock 

Employe  of  another  company 

being  carried  to  work  injured  by 
jumping  from  moving  train. 
Contributory  negligence.     456. 

Intoxicated  person  thrown  on 

track  when  alighting  owing  to 
sudden  jerk  and  run  over  by 
another  train.     453. 

Invitation  of  conductor ;  pas- 
senger injured  while  attempting 
to  board  moving  train  at.     454. 

Regular    platform  ;     starting 

train  while  passenger  is  getting 
00  at  place  which  is  not.     455. 

Regular   platform  ;     starting 
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ANNOTATION, 

train  while  passenger  is  getting 

on  at  pUcc  which  is  new 

.   Warn- 

ing  of  dangerous  place 

45S' 

Time  to  alight.      Admissioa 

of  conductor.     Jtei  geil 

w.     453. 

Time  walight;  starting  train 

before  passenger  has. 

453. 

Time  train  slopped, 

evidence 

as  to  lenglh  of.     45'- 

CoUision  caused  by  wind 

moving 

freight  car,     487. 

of    street  car    with 

wagon: 

passenger  injured.     444. 

Connecting   line  ;  liability  of  car- 

rier for  injury  to  passenger   on. 

Throujth  ticket.     501. 

Contributory  negligence 

n  falling 

from  station  platform. 

470- 

Leaving  train  at  intermediate 

station;  passenger  run 

over  by 

freight  train.     469. 

Projecting     person 

beyond 

side  of  car.     Injury   to 

ger.     459. 

Riding  m  baggage  c 

ar.     409. 

Riding  ia  dangerous 

place  on 

train.     409. 

Riding  on  engine.    I 

ivitatlon 

of  bralceman.     410. 

Discnmi  nation      against 

colored 

persons.     404. 

Egress   and   ingress   at 

duty   of  company   as  t 

J.      Pas. 

sengers   run    over    by 

passing 

ANNOTATION. 


train! 


497. 


-  Passenger  killed  by  running 
train    past   station.        Defective 
lever  on  engine.     49S. 
Expulsion.      Allegations   in   com- 
plaint.     Evidence     adi 


432. 


-Boys 


1   street 


-  Excess! 


fule: 


trespassing 

Expulsion  by  dr 

damages  for  wrong- 


-  Freight  train  passengcrriding 
on  passenger  train.  Expulsion 
of  stock  shipper.     417. 

Improper   place   of   removal. 

Evidence.     433. 

Proper  place.     "  Regular  station." 


431. 

Round   trip   ticket. 

coupon,     433. 

Freighiirain.     Contributory  negli- 
gence of  passengers  on.     417. 

— —  Less   care   required  of  com- 
pany and  less  damages  recover- 


Leaving  train  at  intermediate  «t^ 
tion ;    passenger    run    over   \rj 

freight  train.     469. 

Station  platform  :  defect  in.  Dec- 
larations of  agent.     479. 

Stock   shipper   passing   from   on« 
train  to  another  in  the  dark  ip* 
jtired  by  falling  into  walerwajr. 
Direction  of  conductor.     479. 
Fraotloe. 

Special  findings  of  juries.     393. 
Pabllo  Iiaads. 

Measure  of  damages  for  entry  npoa 
lands  held  under  bomesteiul 
laws,     48. 

Certificates,  Validity,  Proceed- 
ings in  state  and  federal  courts. 
593, 


593- 
Priority  of  claim.     Contract  to  take 
up  freight  at  certain  point.    593. 
Rental  of   leased  line.     Orders  of 
court.     593. 
B«inoTal  of  Jause. 

Domicil  of  corporation.     341. 
Speaiflo  Ferfomuuioe. 

Action  against   consolidated  com- 
pany to  enforce  contract  to  con- 
vey lands.     229. 
Speod. 

Ordinances    regulating    speed    of 
trains:  validity  of.     707- 
Station. 
Contributory  negligence  in  falling 

from  platform.     479. 
Defective  platform.     Declaration! 

of  agent.     479. 
Liability  of  company  for  assault  by 
insane  station  agent.     363. 
Statute  of  IilmitaUons.    See  Lim- 
itation OF  Actions. 
Stookholders. 

Assent  to  lease,     sa^. 
Streets. 

Persons  walking  on  track  laid  to 
street.   Contributory  negligence. 
374- 
Street  BaQroad.     See  Taxation. 
Passenger  on  street   car  -  injured 
by  collision  with  wagon.     444. 
Subooriptlon. 

Conditions  as  to  location  and  coifc 
1  of  railroad.     338. 
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ANNOTATION. 

SatnarlpUon—  Omdnied. 

Condition  as  to  erection  of  depot. 
Liability.     138. 

Transfer  of  franchise  and  subscrip- 
tion lisl.     139. 
Burflwa  WnterB. 

Obstruction  of.     ajg. 
Taxation. 

Bonds,  foreign  held.     537. 

Exemption.  Consolidation  does 
not  abrogate  exemption.     556. 

Land  grant.  Sale  or  convey- 
ance.    509. 

:-  Lands  not  used  for  operating 

railroad.     Section  houses.     56a. 

Lease  of   railroad.     Right  of 

lessee.     556. 

Transfer   of    franchises    and 

property  ;  effect  of.     556. 

Percentageof  receipts.  Bill  of  dis- 
covery.    542. 

Privilege  tax.  Exemption  from 
ad  vatcrim  tax.     542. 

Stock.  Deduction  of  tax  from  div- 
idends and  interest.    537. 

Non-residents ;     taxation     of 

stock  owned  by.     537. 

Taxation  of  and  of  corporate 

property.    Double  taxation.   537. 

Street  railway  ;  easementof.  Real 
estate.     537. 

raofcet. 

Connecting  lines  ;  liability  of  car- 
rier for  injury  to  passenger  on. 
Through  ticket.     501. 

Extra  fare.  Discrimination  against 
passengers  paying  fare  on  train. 


Boys    trespassing   on   street    car. 

Expulsion  by  driver.     422. 
Contributory  negligence.     397. 
Negligence.     Failure  to  look  out, 

39B. 
Persons  walking  on  track  laid  in 

street.   Contributory  negligence. 

374- 
Removal.      Liability   of  company 

(or    wanton  and   wilful   acts  of 

servants.     380. 
TriaL    See  Phactice. 

View  of  locomotive  by  jury.     398. 


Effect   of   condemnation  of  lands 
abutting  on  waters.     38. 
APPEAL.     See  Eminent  Oouain, 
Proctdurt. 


ARTICLES  OF  ASSOCIATION.    Sm 

ASSAULT. 

Depot  company  liable  for  ammit 
by  vicious  servant  of  tenant  per- 
mitted to  remain  on  premise* 
notwithstanding  previous  >U 
tacks.  Dean  v.  St.  Paul  Unioo 
Depot  Co.,  (Minn.),  360. 

Liability  of   company   for   assault 
by  insane  station  agent.     361 1*. 
BAGGAGE. 

Commercial  traveller's  trunks  and 
sample  cases  as  baggage.  Lia- 
bility of  carrier.     439 «. 

Commercial   traveller   with  ticket 
stipulating  that  baggage  shall  be 
at  "owner's  risk,"  held  not  en- 
titled to  recover  for  damage  ta 
trunk  containing  samples.     Dix- 
on V.  Richelicn  Nav.  Co.  (Ontk 
4=5- 
BONDS.    See  Taxation, 
BRIIXIES. 
Oeneri^l;. 

Company  auihoriied  to  cooatruct 
bridge  is  liable  for  overflow 
caused  by  obstruction  of  channeL 
Taylor K.  Baltimore,  etc,  R.  Co., 
(W.  Va.).     259. 

Damages  arising  from  overBow, 
Conveyance  of  rigl^t  of  way. 
275  «. 

Duty  of  company  as  to  bridge  over 
highway.     3JI  n. 

Obstruction  of  stream  and  ovcrtoir 
of  lands.     27s  n. 
Over  Track. 

Cliange  of  location  of  highway  to 
avoid  construction.     249  r. 

Company  must  construct  and  re- 
pair bridge  over  track  so  as  to- 
make  and  keep  it  safe  for  public 
travel,  Caldwell  v,  Vicksburg, 
etc.,  R.  Co.,  (La.).     245. 

Construction  and  repair  of  ap- 
proaches.    250  fi. 

Continuing  duty  of  company. 
350  »■ 

Diversion  of  highway  ;  responsi- 
bility for  bridge  rendered  oeces- 
sary  thereby.     251  n. 

Duty  to  keep  in  repair.     240  n. 

Evidence  held  to  be  sufficient  l» 
charge  railroad  company  with 
negiigencein  maintaining  bridge 
over  track.  Caldwell  v.  Vicks- 
burg, etc.,  R.'Co.  (La.),     245. 

Evidence  that  plaintiff's  horse  wa» 
a  stumbler  held  to  be  irrelevanL 
Caldwell  V.  Vicksbtii^,  etc.,  R. 
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BRIDGES. 
Over  Tratik—amiiniied. 
Co.  (La.),    345. 
ladictmenl   for   failure  to  repair. 

249  n. 
Liability  for  defects.     351  n. 
Liability  of  town.     251  n. 
AfanJamui    to    compel    erection. 

249  ». 
Obligation  to  construct  bridge  over 

track.     248  n. 
Width.     Id  action  for  personal  in- 
juries, jury  ieU  to  be  properly 
instructed   that    although  com- 
pany 15  not  bound  to  erect  bridge 
over  track  of  particular  width,  it 
must  be  safe.     Rembertt.  South 
Carolina  R.  Co.  (S-  Car.).     353. 
CHARTER.     See  Lease. 
CHILDREN.    See  Crossings. 
COLLISION.      See  Crossings;    Pas- 


CONNECTING  LINES.  See  Passen- 
gers ;  Expitlfion, 

CONSOLIDATION.  See  Taxation; 
Exemption. 

Abatement  of  action,     sag  n. 

Company  into  which  another  cor- 
poration is  merged  is  liable  for 
debts  of  latter.  Louisville,  etc., 
R.  Co.i'.  Boney,  (Ind.).     168. 

Construction  of  track.  Municipal 
ordinaDce.    235  b. 

Liability  for  debts  of  individual 
company.     176  h,  339  ». 

Liability  of  new  company.  Spe- 
cific performance  of  contract  to 
convey  lands.    239  n. 

Qualification  of  directors.  Appli- 
cation of  constitutional  provis- 
ion.    330  n. 

Slock.  Delivery.  Consolidated 
company  held  liable  for  failure 
to  deliver  under  contract  made 
with  individual  company.  John 
Hancock  Mut.,  etc.,  Ins.  Co.ii. 
Worcester,  etc..  R.  Co.  (Mass.). 

CONSTITUTIONAL  LAW. 

Eminent  Domain.  Constitution- 
ality of  limitations  of  proceed- 
ings to  recover  compensation  for 
lands  taken.     60  n. 

Passengers.  Colored  people.  Stat- 
ute authorizing  separate  accom- 
modations for  white  and  colored 
racesjif^nof  an  interference  with 
interstate  commerce.  Louisville, 
etc..  R.  Co.  v.  State,  (Miss.).  399. 
CONSTRUCTION. 

Certificate  of  approval  of  map  and 
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CONSTRUCTION— ti«ft«««f. 

survey  by  state  board  is  pre- 
sumed to  have  been  made  at  a 
lawful  meeting.  Grand  Rapids, 
etc..  R.  Co.  V.  Chesebro,  (Mwh.). 
159- 

Order  of  sale  of  entire  railroad  19^ 
not  authorized  in  proceedings  to- 
foreclose  lien  of  contract  or  for 
construction  of  part  of  track. 
Louisville,  etc..  R.  Co.  v.  boney, 
(Ind.).     168. 

Prefer^ce  over  right  under  unre- 
corded contract  for  sale  of  lands- 
is  acquired  by  survey.  Barre  R, 
Co.  V.  Montpelier,  etc.,  R.  Co, 
(Vt.).     17. 

Survey  of  lands  gives  company 
preferable  right  thereto  over  an- 
other company  subsequently  ac- 
quiring title  by  conveyance. 
Barre  R.  Co.  v.  Montpelier,  etc., 
R.  Co.  (Vt.).  17. 
CONTRACT. 

Directors  informed  of  execution  of 
agreement  for  running  powers 
by  president,  ratify  same  by  fail- 
ure to  dissent  therefrom,  Pitts- 
burgh, etc.,  R.  Co.  ».  Keokuk, 
etc..  Bridge  Co.  (U.  S.).    213. 

Evidence  held  to  be  sufficient  to 
show  acquiescence  in  tindertak- 
iDg  to  reimburse  another  com- 
pany for  rental  and  tolls  for  use 
of  bridge  extended  by  it.  Pitts- 
burgh, etc.,  R.  Co.  11.  Keokuk, 
etc..  Bridge  Co.  (U.  S.).     313. 

Lease  of  railroad  and  contract  of 
lessor  for  use  of  bridge  held  to- 
beindependentconiracts.  Pitts- 
burgh,  etc.,  R.  Co.  v.  Keokuk, 
etc..  Bridge  Co.  (U.  S.).     213. 

Running  powers.  Under  statute, 
contract  for  right  to  run  trains- 
over  bridge,  held  not  ultra  virts. 
Pittsburgh,  etc..  R.  Co.  w.  Keo- 
kuk, etc.,  BridgeCo.  (U.  S.).  313. 
CONTRACTOR. 

Company  must  take  notice  of  fact 
that  workmen  of  contractor  are 

trains  with  care  proportionate  to 
the  danger  of  the  men  so  em- 
ployed. Interstate,  etc.,  R.  Co. 
V.  Fox,  (Kan.).     318. 

Fires  caused  by  contractors.  Lia- 
bility for.     354  n. 

Independent  contractor;  contract 
for  grading  held  to  create  rela- 
tion of  and  contractor  not  "agent 
or  employe"  within  meaning  of 
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CONTRACTOR— CmA'wxfi/. 

statute  dec)  Bring  liability  for 
fires.  Rogers  v.  South  Carolina 
R.  Co.  (S.  Car.).     34B, 

Independent  contractors.  Who 
are.     354  n. 

Order  of  sale  of  entire  railroad  is 
not  authorized  in  proceedings  to 
foreclose  lien  of  contractor  for 
construction  of  part  of  track. 
Louisville,  etc.,  R.  Co.  v.  Boney, 
(Ind.).     168, 

Servants  of   contractor.      Liability 
of  Company  to.     325  n. 
CONVEYANCE. 

Assignment  of  possibility  of  re- 
verter on  breach  of  condition 
subsequent.      73  H. 

Conditional  conveyances  of  right 
of  way.     72  n. 

Damages  arising  from  overflow  in- 
cluded in  consideration.     275  n. 

Deed  conveying  lai.d  with  appur- 
tenances held  lo  transfer  title  to 
right  of  way  over  adjoining  land. 
Chicago,  etc.,  R.  Co.  v.  Ward, 
(III.).     150. 

Deed  held  to  be  sufficient  to  trans- 
fer interest  in  switch  track  and 
scales.  Chicago,  etc.,  R.  Co.  v. 
Ward,  (111.).     ISO. 

Determinable  fee  to  railroad;  when 
deed  conveys,  grantor  retains 
only  a  possibility  of  reverter 
which  cannot  be  assigned.  Davis 
V.  Memphis,  etc.,  R.  Co.  (Ala.). 
65. 

Of  right  of  way  through  home- 
stead.    44  H. 

Title  acquired.  Underdeedconvey. 
ing  right  of  way  during  contin- 
uance of  charter,  the  estate  held 
not  to  determine  on  lapse  of  pe- 
riod limited  by  charter  and  fail- 
ure of  grantee  to  do  business, 
when  railroad  sold  to  another 
company.  Davis  v.  Memphis, 
etc.,  R.  Co.  (Ala,),  65. 
CONTRIBUTORY  NEGLIGENCE. 

Court  must  instruct  Jury  what  con- 
stitutes contributory  negligence, 
and  not  merely  say  that  plaintiff 
cannot  recover  if  guilty  thereof. 
New  York,  etc.R.  Co.  v.  Enches, 
(Pa.).    444. 

Evidence  that  pUintHTs  horse  was 
a  stumbler,  held  to  be  irrelevant. 
Caldwell  v.  Viclcsburg,  etc.,  R. 
Co.  (La.).     345. 

General  averment  that  plaintiff 
was   '■  without    fault    or    negli- 


CONTRIBUTORY    NEGLIGENCE— 

Cenlinutd. 

gence "  is  sufficient  on  gencntl 
demurrer.  Lewis  r.  Galveston, 
etc.,  R.  Co.  (Tex.).     372- 

Imputed  negligence.  NegligeDC« 
of  driver  of  vehicle  at  rauroMl 
crossing  not  imputed  to  gratui. 
tous  passenger.  Dean  v.  Penn- 
sylvania R.  Co.  (Pa.).    697. 

Street-car- railway     collision. 

Concurring  negligence.  Neither 
company  exonerated  from  lia- 
bility for  injury  to  street  car 
passenger.  Georgia  Pac.  R.  Co. 
V.  Hughes,  (Ala.).    674. 

Of  driver  to  passenger  carried 

gratuitously.     703  n. 

Of  parents  to  children.    377  «. 

Infants.  Contributory  negligence 
of.     377  n. 

Negligence  of  parent  will  not 

be  imputed  to  infant  too  young 
to  taice  care  of  himself  whenstlit 
is  brought  in  infant's  name. 
Westerbrook  v.  Mobile,  etc.,  R. 
Co.  (Miss.).     374- 

Plea  of  contributory  negli- 
gence on  part  of  infant,  four 
years  of  age,  is  bad  if  it  does  not 
aver  plaintiff's  exceptional  ma- 
turity and  capacity  or  that  he 
was  capable  of  taking  care  of 
himself.  Westbrook  ti.  Mobile, 
etc.,  R.C.CMiu,).     3,j. 

Person  in  boat  alongsidea  wharf  on 
which  railroad  track  was  laid 
ktld,  to  have  failed  lo  exerctoe 
reasonable  cM'c  alter  placing 
himself  in  dangerous  position. 
Trousclair  v.  Pacific  Coast  S.  S. 
Co.  (Cal.).  393- 
CORPORATION. 

Allegation  in  complaint  that  de- 
fendant is  incorporated  is  not 
put  in  issue  by  general  denioL 
Rembert  v.  South  Carolina  R. 
■Co.  (S.  Car.).  252- 
CROSSING. 
EBt&bliBhmeiit  aiid  Divoontia- 
nanoa 

Changing  site  of  public  highway; 
question  whether  change  is  nec- 
essary       under      Pennsylvania 


Act  is 


,   R.   Co. 


eihm,   (Pa.). 


Grade  crossing.  Discontinuance^ 
Apportionment  of  expenses  Iqr 
railway  commissionersor  super- 
ior court    to    which    appeal    U 
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CROSSING. 
asUblistament    ojid    DlBOontin' 
tXAOOe — CoHttHue  d. 

taken.  Appeal  of  Town  of  Fair- 
field, (Conn.).     68g. 

Apportionment  of  expenses. 

Discretion  of  superior  court; 
when  exhausted.  Appeal  of 
Town  of  Fairfield.  (Conn.),   68g. 

Order  abolishinfr  all  crossings 

tuibed  as  to  other  crossings. 
Appeal  of  Town  of  Fairfield, 
(Conn.).     68g. 

■ In   abolishing,   railroad 

missioners  held  to  have  exceeded 
their  powers  in  assuming  that 
there  was  crossing  -  -  ' 
purpose'  of  deteri  .  „  .  . 
should  be  done.  Appeal  of  Town 
of  Fairfield,  (Conn.).     689. 

Restoration  of  old  crossing  by 
pcrvisora  of  township  held 
■nthorized   after   company   had 
■uppiied    new   crossing  and  re- 
moved old   one.     Pennsylvania 
R.  Co.  K.  Deihm,  (Pa.).     685. 
nniL  Orooatnc. 

Agreementtoconstrnct.  Damages; 
measure  of,  in  action  for  failure 
to  construct,  is  cost  of  crossing 
and  damages  suffered.  Cincin- 
nati S.  R.  Co.  V.  Hudson,  (Ky.). 
693. 

Fact  that   plaintiff  had   sold 

farm  after  bringing  action,  held 
no  defense.  Cincinnati  S.  R.  Co. 
V.  Hudson,  (Ky.).     693. 

■         in   consideration   of   convey- 
if  land ;  company 


OtMbTio^i^  highway. 

Compelling  restoration.  Estab- 
lishment of  permanent  grade  not 
necessary  before  calling  on  com- 
pany to  repair.  Oshkosh  v.  Mil- 
waukee, etc..  R.  Co.  (Wis.).  6S1. 
«  Compelling  restoration  of  high- 
way. Suit  in  equity  by  com- 
pany.    683  n. 

Injunction  to  compel  restoration  ; 
allegations  as  to  tearing  up  high- 
way in  constructing  crossing 
held  to  warrant  issuance  of. 
Oshkosh  V.  Milwaukee,  etc.,  R. 
Co.  (Wis.),     68r. 

'^—  foct  that  city  may  do  work 
and  recover  expenses  no  objec- 
tkintoiMueof.    Oibkoshf.  Mll- 


lEX.  717 

CROSSING. 
Obatruotliig  Hishway— OrnHnutd. 
waukee. etc.,  R.  Co,  (Wis.).     681. 

of  street  torn  up  in  construct- 
ing crossing.  Oshkosh  v.  Mil. 
waukee,  etc.,  R.  Co.  (Wis.).  681. 

Injunction  to  restrain  obstruction 
of  public  highway  and  to  com- 
pel restoration.     683  n. 
ItVjnriee  danarallr. 

Brakes.  Comparison.  Evidence 
respecting  brakes  compared  with 
those  on  other  locomotives  held 
admissible.  Savannah,  etc.,  R. 
Co.  V.  Flanagan,  (Ga.).     661. 

Contributory  negligence  ;  person 
sitting  in  wagon  with  back  to 
driver  knowing  he  was  approach- 
ing crossing  and  not  looking  nor 
warning  driver,  held  guilty  ot. 
Dean  *.  Pennsylvania  R.  Co. 
(Pa.).     697. 

Engineer's  negligence  in  running 
over  child  who  had  caught  her 
foot  between  rail  and  plank  held 
to  be  a  question  for  the  jury. 
Spooner  v.  Delaware,  etc.,  R.  Co, 
(N.  v.).     S» 

Evidence  conflicting  as  to  speed, 
signals,  flagman  and  obstructed 
view.  Deceased  travelling  in 
buggy  ;  horse  going  al  trot  on 
street  much  used  ;  held  proper 
to  refuse  nonsuit.  Chicago,  etc., 
R.  Co.  V.  Adler,  (III.).     666. 

Imputed  negligence.  Negligence 
of  driver  not  imputed  to  friend 
riding  with  him  gratuitously. 
Dean  v.  Peiinsylvania  R.  Co. 
(Pa.).     697. 

of  driver  to  passenger  carried 

gratuitously.     703  ». 

I/xikout.  Whether  engine-men 
kept  careful  lookout  and  acted 
diligently  is  question  for  jury, 
Hcddles  v.  Chicago,  etc..  R.  Co, 
(Wis.).     645. 

Presumption  that  person  on  tracic 
at  crossing  will  leave  it.      604  n. 

that     person     will    step    oft 

track  except  when  incapable 
of  taking  care  of  himself  ;  in- 
struction held  not  objectionable, 
Spooner  v.  Delaware,  etc.,  R. 
Co.  (N.  v.).     59^. 

^—  that  person  will  step  off  track. 
In  view  of  previous  instructions 
and  of  plaintifTs  condition  held 
not  error  to  refuse  to  charge, 
Spooner  c.  Delaware,  etc.,  R. 
Co.  (N.  Y.).    599- 
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CROSSING, 

IqtiiTiaa  0«nerall7 — Omlinued. 

Servant  of  company  killed  Athigh- 
way  crossing  when  not  on  duty  ; 
rule  ol  contributory  negligence 
applicable  to  public,  held  lo 
apply.  Savannah,  etc.,  R.  Co.  v. 
Flanagan  (Ga.).     ^I. 

Silent  car  passing  crossing.  Wom- 
an thrown  from  sleigh  by  sudden 
"  pulling  up."  ProKitn ate  cause. 
674  n. 

Slreel-car-railway  collision.  Ac- 
tion against  railway  company  by 
street  car  passenger.  Burden  of 
proof  under  Alabama  statute 
Georgia  Pac.  R.  Co.  i-.  Hughes 
(Ala.).     674. 

brought  about  by  concurring 

negligence,   and  street  car 
scnger    injured  ;     neither   1 
pany  exonerated-     Georgia  Pac. 
R.  Co.  V,   Hughes.  (Ala.).     674. 

Trespasser.  Child  going  on  crack 
to  save  younger  children  held 
not  a  trespasser.  Spooner  v. 
Delaware,  etc.,  R.  Co.  (N.  V.). 


CROSSING. 
Frightening  Hones. 

Authority  to  operate  railway  In- 
cludes right  to  make  noises  ia- 
cident  thereto.  Abbot  ti.  Kalbus, 
(Wis.).     594- 

Contributory  negligence  in  at- 
tempting to  pass  engine  with 
team  of  horses.  Instructions. 
598  «- 

Contributory  negligence  of  driver. 
Evidence  as  to  height  of   track. 

598  H. 

Delay  of  train  or  escape  of  steam 
as  proximate  cause.    597  n. 

Horses  frightened  at  hand  car  and 
ties  near  crossing.  Gross  negli- 
gence of  servants.     598  «. 

Horses  previously  frightened  at 
same  object.      598  n. 

Liability  of  company  for  injuries 
caused   by  horses  taking  fright 

ing.     Abbot   :'.   Kalbus,   (Wis.). 


Seflo^vc 


594- 
Negligent     blowing     of 

597". 


itive  CrtHuings. 

Change  of  highway  by  county  com- 
missioners withoutgiving  notice 
so  as  10  run  it  under  narrow  span 
of  trestle;  company  held  not  lia- 
ble for  injury  to  traveler.  Hill 
f.  Port  Royal,  etc.,  R.  Co.  (S. 
-■  ^      Car.),     607. 

Child's  fool  caught   between    rail 
and  plank.      Negligence  in 
strucling  crossing,  question  for 

Siry.    Spooner  I'.  Delaware,  1 
.  Co,  (N,  Y.),     599- 

— —  Question  of  engineer's  negli- 
gence in  running  over  child,  a 
Siescion  for  jury.  Spooner  v. 
elaware,  etc.,  R.  Co.  (N.  Y.). 
S99- 

Failure  to  keeplookout.  6o4«. 

Ownership  of  crossing  ;  complain 
held  10  aver  by  railroad,  and  a 
answer  did  not  deny  it,|no  isstie 
was  raised  as  to.  Spooner  1 
Delaware,  etc.,  R,  Co.  (N.  Y.). 
SOT- 

Roads  not  made  public  by  law  ; 
injuries  caused  by  defective 
crossings  at,     606  n. 

Road  not  public  by  law  but  i 
common  use;  company  liable 
for  injuries  caused  by  defective 
crossing  at,  Missouri  Pac.  R. 
Co.  V.  Bridges,  (Tex.).    604. 


I>aty  to  Stop,  Iiook  and  Iiiatm. 
See  Gates  ani>  Fi.aom.^n.  infra. 
Failure  to  look  and  listen  ;  wheth- 
er negligence   as  a  question  of 
law  or  a  question   for  the  jury- 
Listening  as  well   as    looking  re- 
quired, and  obstruction  of  vision 
is  no  defense-     Pennsylvania  R. 
Co.  V.  Mooney,  (Pa.),     bit. 
Negligence //r  jf  ;  failure  to  stop, 
look  and  listen  is  not     Question 
is  for  jury.     Terre  Haute,  etc., 
R,  Co,  !■,  Voelker,   (111.)-     615. 
Person  sitting  in  wagon  with  back 
to  driver,  knowing  that  he  was 
approaching    crossing    and  not 
looking,  held    guilty    of    negli- 
gence.     Dean    v.    Pennsylvania. 
R.  Co.  (Pa).     697. 
Presumptions  as  to  stopping,  look- 
ing   and    listening   at    railroad 
crossings      615  ».  • 

Presumption  that  person  killed  at 
crossing  stopped,  looked  and 
listened  is  slight.  Proof  to  over, 
bear  Pennsylvania  R.  Ca..v> 
Mooney,  (Pa>     6i3- 

Ruestion  for  jury.     638  «. 
isk  assumed.     635  n. 
Several  tracks  at  crossing.     View 

obstructed.     626  n. 
Special    question-        Modificatioa 
by  court  held  proper,  as  wit-^oot 
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CROSSING. 
I>u^  to  Stop  Look  BDd  Iilsten— 

Canlinutd, 

it  question  called  for  mere  evi- 
dentiary Jacts-  Terre  Haute, 
at  I.  R.  Co.  V.  Voeiker.  (111.)- 
615- 
Two  sets  of  tracks-  Gates  up  at 
crossing.  View  of  second  set  of 
tracks  '  partially  obstructed. 
Stopping  and  looking  at  first  set 
but  not  at  second.  Nonsuit  held 
properly  refused.  Lake  Shore, 
etc  ,  R.  Co.  V.  Frani.  (Pa.).  628. 
SHfi^natB.    See  Frigktbninc  Horses, 

Evidence    as   to   whether  signals 
were  given  ;  direct  ^nd  positive 
evidence  not  necessary.      661  n. 
Failure  to    sound  signat'or  place 
brakeman  on  front  car  of  back- 
Instructions  as  to  eSect  of  failure 
to  sound  whistle  when  boy  was 
seen  at  crossing  held  not  erro- 
neous.   Meddles:'.  Chicago,  etc., 
R-  Co-  (Wis.).     645 
Omission   of   statutory   signal  re- 
sulting in  injury  to  another,  neg- 
ligence per  If.     Terre  Haute  & 
I.  R.  Co.  V.  Voeiker,  (111.).    6t5- 
Person  seen  in  danger.     Explana- 

sound  whistle  in  answer  to  ques- 
tion of  jury-man  held  not  objec- 
tionable. Heddles  v.  Chicago, 
etc.,R  Co.  (Wis.)-  645- 
Statutes  requiring  company  to 
provide  whistles  and  bells.     In- 

Declarations  of  engineer ;  ruling 
giving  eRect  of  admission  to, 
where  they  were  only  admissible 
for  purpose  of  impeachment, 
held  erroneous.  Heddles  v.  Chi- 
cago,   etc.,  R.   Co.  (Wis.).     645. 

that   he   was  obliged  to   run 

faster  than  six  miles  an  hour  in 
order  do  work ;  admissibility. 
Heddles  v  Chicago,  etc,  R-  Co. 
(Wis>     645. 

as    to  habitual  high    speed 

of  same  engine  ;  when  admissi- 
ble- Savannah,  etc.,  R-  Co.  v. 
Flanagan,  (Ga.).     661. 

as   to    speed  on    company's 

property  just  before  reaching 
crossing  not  irrelevant.  Savan 
nab,  etc.,  R.  Co.  ;'-  Flanagan, 
(Ga.).     661. 


EX.  719 

CROSSING. 
Speod— Contintud. 

of  reduced  speed  after  ac- 
cident held  admissible.  Sa- 
vannah, etc.,  R.  Co.  V.  Flanagan, 
(Ga.).     661. 

Evidence.  Right  to  prove  rate  of 
speed.  <  665  II. 

Special  finding.  Evidence  to  sup- 
port finding  thattrain  was  being 
run  at  greater  speed  than  six 
miles  an  hour  held  sufficient 
Heddles  V.  Chicago,  etc.,  R.  Co. 
(Wis).     645. 

Held  thai  there  was  no  sub- 
stantial objection  to  form  of 
question.  Heddles  v.  Chicago, 
etc..  R.  Co.   (Wis.).   645. 

Oa-taa  and  FlagmeiL 

Duty  of  company  as  to  gates  es- 
tablished at  crossing.      644  n. 

Duty  to  establish  at  crossing.  In- 
struction.    644  n. 

Failure  lomaincatn  gate  or  flagman 
as  negligence;  instruction  held 
erroneous.  Heddles  v.  Chicagc  , 
etc.,  R.  Co.  (Wis.).     645- 

Failurc  to  station  flagman  at  cross- 
ing as  negligence      660  n. 

Flagman;  evidence  as  to  failure  to 
maintain.     644/1. 

Gate  striking  traveler.  Negli. 
gence  of  gateman  is  negligence 
of  company.  Feeney  11.  Long 
Island  R.  Co.  (N.  Y.).     639. 

Plaintiff   not   bound   to  look 

before  passing  under  second  gate 
and  see  whether  it  was  coming 
down.  Question  for  jury.  Fee- 
ney V.  Long  Island  R.  Co.  (N, 
v.).     639- 

Open  gates  at  crossing  ;  effect  of, 
637  n. 

does  not  release  persAn  trom 

Slopping,  looking  and  listening. 
Lake  Shore,  etc.,  R.  Co.  v. 
Fran*,  (Pa.).    628. 

Instruction  as  lo  effect  of  galei 

being  up,  and  invitation  lo 
cross,  held  unobjectionable. 
Lake  Shore,  etc.,  R.  Co.  v, 
Franz,  (Pa.).      628. 

Watchman  at  crossing  ;  ordinance 
requiring,  not  complied  with  by 
placing  boy  there.     64J  n. 
Other  Hatters. 

Collision.  Engineer's  duty  lo  as- 
certain If  crossing  is  clear.  Com. 
pany  liable  lopassengerinjnred. 
Grand  Rapids  &  I.  R.  Co.  v.  EL 
lison,  (Ind.).  480. 
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CROSSING. 
Othvr  JbMtm—CeMiiMMed. 

Coademoation  of  rulroa4    prop, 
eriy  forcrossing.     i6  ». 
DAMAGES.     See  Euinent  Domain. 

Acceptance  of,  as  waiver  of  irreg- 
ularities in   award.     lOo  n. 

Company  runnipg  train  at  unlaw- 
ful speed  is  liable  in  damages  to 
owner  of  house  injured  by  vi- 
bration caused  thereby.  Porter- 
field  V.  Bond,  (C.  C).     4B. 

Death.  Evidence  as  to  compara- 
tive expenses  of  deceased  and 
his  widow  held  immaterial,  but 
its  admigsioD  not  prejudicial. 
Savannah,  etc.,  R.  Co.  v.  Flana- 
gan, (Ga.),     661. 

Instruction    warranting  jury 

in  deducting  from  value  of   life 


;  of 


luxuries.      SaVAnnah,    etc..    R. 

Co,  V.  Flanagan,  (Ga.).     661. 
Eminent  domain.      Damages   as- 

seased  do  not  Include  conipensa- 

tioQ  for  injuries  arising  from  the 

unlawful  useof  the  right  of  way. 

Porterfield  v.  Bond,  (C.  C).   48. 
Excessive  damages  for  expulsion 

Iiom  train  ;  $3500    held  to    be. 

Louisville,  etc.,R.  Co.  v.Wilsey, 

(Ky.).    416. 
~-  for   wrongful  expulsion  from 


train 


430  "• 


Personal  injuries.  Excessive  dam- 
ages. 930,000  for  injury  causing 
amputatioa  of  both  legs,  held 
excessive,  Heddles  v.  Chicago, 
etc.,  R.  Co.  (Wis.).  64s. 

—^Exemplary  damages; instruc- 
tion as  to  giving  by  way  of  pun- 
ishment, held  erroneous.  Med- 
dles V.  Chicago,  etc.,  R.  Co., 
(Wi..).    64s. 

Elements   of   damage.     Pain 

and  suffering.  Instruction  held 
not  to  bring  out  sufficiently  idea 
of  compensation,  but  on  the 
whole  not  erroneous.  Lake 
Shore,    etc.,  R,    Co,    v.    Frani, 

—Louisiana  court  may  increase 
inadequate  verdict  for  personal 
injuries.  Caldwell  v.  Vicks- 
burfc.  etc,  R.  Co.  (La.).  34;. 

^ —  Measure  of  damages.  Com- 
pensation fur  injuries  including 
expenses  of  recovery.  Instruc- 
tions held  not  erroneous. 
Feeney  v.  Long  Island  R.  Co> 
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DAMAGES— CoffAWiMt/. 

No  recovery  can   be   had   for 

aggravation  of  personal  injuries 
by  plaintiff's  negligence.  Owens 
V.  Baltimore,  etc,  R.  Co.  (C.  C). 
276. 

Speed-  Statute  prohibiting  running 
of  trains  at  excessive  speed  and 
declaring     company    liable    for 
damages     to   properly     caused 
thereby,    applies     to     damages 
done  to  realty.      Porterfield    v. 
Bond,  (C.  C).     4B. 
DEATH.     See  Damages. 
DECLARATIONS.     See  Evidbwce. 
DIRECTORS. 

Lease;  directors  may  execute  pur- 
suant to  statutory  authoritf 
without  consent  of  stockholders. 
Beveridge  v.  New  York  Elevated 
R.  Co.(N.  Y).   199. 

May  reduce  rental  without  consent 
of  stockholders-  Beveridge  v. 
New  York  Elevated  R.  Co.  (N. 
v.).    199- 

Qualification.  Consolidated  com- 
pany owning  railroad  in  several 

DIVIDENDS.    See  Taxation. 

Guarantee  of  dividend  on  stock  of 
lessor  held  not  to' confer  right  of 
action  on  stockholder  of  lessor 
company.  Beveridge  p.  New- 
York  Elevated  R.  Co.  (N.  Y.). 
199. 
Shareholder  cannot  compel  pay< 
ment  of  dividend  until  division 
of  profits  has  been  made.  Bev< 
eridge  v.  New  York  Elevated  R. 
Co.(N,  Y.).  199. 
DOMICIL. 

Baltimore  &  Ohio  R.  Co.   in  Vir- 
ginia.    241  n. 
EJECTMENT. 

Acquiescence    in     occupation    of 
lands.     94  H. 
EMINENT  DOMAIN. 
QenttrallT. 

Acquiescence  in  occupation  of 
lands  on  bank  of  river,  held  not 
to  be  established  and  plaintiSs 
held  entitled  10  injunction.     Or- 

f[an  V,  Memphis,  etc.,  R.  Co. 
Ark.)-  7S- 
Action  cannot  be  maintained  to 
enforce  claim  against  land 
washed  away  by  river  after  It 
bad  been  appropriated  by  rail- 
road, or  to  enjoin  the  ose  of 
such  land.  Organ  v.  HeBphla- 
etc,   R.  Co.  (Ark.),    ts- 
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Q«nandly—  Con  Hnuai. 

Condemnation  of  lands  abutting 
on  bay,  ktld  to  confer  o~   

Bay  rights  of   riparian 
inford       V.    Sl     Paul, 
B.  Co.  (Minn.)-   K. 
Ejectn'ent.      Acqi 

Right  acquired   by   condemnation 
of  riparian  lands.     z8  n. 
Bzeroiaa  of  Fovrer. 

Award  in  former  proceedings  bjr 
company  owning  same  fran- 
el  [ses  held  not  to  be  established 
by  the  evidence.  Trimmer  v- 
Montpelier.  etc.,  R.  Co.  (N.  J.). 
124. 

Company  may  locate  its  road  and 
condemn   lands  over  which   an- 
other  railroad   has   located   but 
not  constructed  its  track.   Mi 
V.  Ross,  (Cal.).     I. 

Condemnation  of  corporate  prop- 
erty and  franchises.     16  k. 

Condemnation  of  railroad  property 


forci 


sings,  c 


16  » 


Delegation  of  power  to  privaci 
dividual  held   Dot   to  be  prohib- 
ited by  constitution.     Moran   v. 
Ross,  (Cal.).     1. 

EHect  of  surveying  and  locating 
road.    '35  n. 

Injunction  wiH  not  be  granted 
rcAraining  condemnation  of 
railroad  properly  when  it  ap- 
pears that  roadbed  is  not  inter- 
fered with.  Mobile,  etc.,  R.  Co. 
p.  Alabama  Midland  R.  Co. 
(Ala).    117. 

Jury  of  inquest  cannot  refuse  to 
find  that  railroad  is  public  ne- 
cessity upon  the  ground  that  it 
mijght  have  been  located  more 
suitably  over  other  lands.  Grand 
Rapids,  etc.,  R.  Co.  v.  Chesebro, 
(Mfn.).    IS9. 

Landowner  held  to  be  estopped 
by  his  acts  from  setting  up 
award  in  former  condemnation 
proceedings  as  a  bar.  Trimmer 
V.  Pennsylvania,  etc.,  R.  Co. 
(N.J,).    124. 

Plea  that  lands  have  already  been 
condemned  by  company  owning 
same  franchise  is  available  as 
defense  at  law,  and  equity  will 
not  for  that  reason  grant  injunc- 
tion. Trimmer  v.  Pennsylvania 
etc.,    R.  Co.    (N.  J.y     H4. 

Power  tocondemnproperty  o(nul< 

y"  99  A.  &  E.  R.  Cat.— 46, 


EMINENT  DOMAIN. 
BxATOiBa  olPovnr—Cantifiun/. 
road  company.     13  n. 

Preference  over  right  under  unre. 
corded  contract  fo~r  sale  of  lands 
is  acquired  by  survey.  Barre 
R.  Co.  V.  Montpelier,  etc.,  R, 
Co.  (Vt.).      17. 

Property  of  railroad  company  can 
only  be  condemned  by  another 
company  in  case  of  necessity. 
Mobile, etc.,  R.  Co.  tl  al.  v.  Ala- 
bama Midland  R.  Co.  (Ala.).     6. 

Relative  cost  of  construction  must 
be  considered  in  determining 
necessity  of  condemnation  ot 
property  devoted  to  railroad  pur- 
poses. Mobile,  etc.,  R.  Co.  v, 
Alabama  Midland  R.  Co.  (Ala.). 

Right  of  way  over  side  tracks  con> 
Etructed  on  adjoining  lands  under 
revocable  license,  can  only  be 
acquired  on  same  terms  as  con- 
demnation of  other  railroad 
property.  Barre  R.  Co.  v. 
Montpelier.  etc.,  R.  Co.  (Vl.), 
17. 
Right  of  way  which  involves  tlte 
destruction  of  side  tracks  belong- 
ing to  another  company,  can 
only  be  acquired  in  case  of  ne- 
cessity. Barre  R.  Co.  v.  Mont- 
pelier, etc.,  R.  Co.  (Vt.).  17. 
Right  to  exercise  power  may  ba 
delegated  to  private  individuals, 
Moran  v.  Ross,  (Cal.).  I. 
Statute  held  to  authoriie  individu- 
al to  exercise  power  of.  Moraa 
t>.  Ross,  (Cal.).  I. 
Statute  providing  for  construcUon 
and  operation  of  railroads  by 
corporations  only  does  not  pre- 
clude privateindividual  from  ex- 
ercising power.  Moran  v.  Ross, 
(Cal.).  I. 
Survey  of  lands  gives  company 
preferable  right  thereto  over  an- 
other company  subsequently 
acquiring  title  by  conveyance. 
Barre  R.  Co.  v.  Montpelier,  etc., 
R.  Co.  (Vt.).  17. 
Bight  tofEtnt«T  Iiftiida. 

Enjoining  construction  before  pay- 
ment of  damages.  113  r. 
Entry  pending  appeal  from  excess- 
Entry  pendingappeal  without  pay- 
ment of  award  is  a  trespass  for 
which  landowner  has  remedy  at 
law  and  an  injunction  will  b« 
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Bight  to  Enter  IttmOB—GmtimieJ. 
refused.     Mobile,  etc.,  R.  Co,  2/. 
Alabama  Midland  R.  Co.  (Ala,). 
117. 

Equity  will  enjoin  company  from 
Uking  possession  before  com- 
pensation ia  made  and  will  re- 
strain continued  unlawful  use 
of  land.  Organ  v.  Memphis, 
etc.,  R.  Co.  (Ark.).    75. 

Legislature  cannot  a uthoriie  entry 
upon  lands  until  psiyment  of 
compensation.  Johnson  v.  Bal- 
timore, etc.,  R.  Co.  (N.  }.).   loi. 

Payment  of  compensation  is  condi- 
tion precedent  to  risht  to  enter. 
Oliver  v.  Union  Point,  etc.,  B, 
Co.  (Ga.).     107. 

Payment  or  tender  of  award  after 
railroad  company  may  enter 
lands  pending  decision  of  ap- 
peal. Oliver  v.  Union  Point, 
etc.,  R.  Co.  (Ga.).     107. 

Railroad  wbicb  crosses  a  street 
diagonally  is  within  the  purview 
of  a  statute  requiring  the  con- 
sent of  the  city  and  compensa- 
tiontosbultinglotowners  before 
the  construction  of  a  railroad 
along  the  street.  Enos  v.  Chi- 
cago, etc.,  R.  Co.  (Iowa).     J». 

Refusal  of  court  of  law  before 
which  condemnation  proceed- 
ings are  pending  to  restrain  en- 
try is  not  sufficient  ground  for 
Injunction.  Trimmer  v.  Penn- 
sylvania, etc..  R.  Co.  (N.  J.), 
134.  I 

Statutory  appeal  from  award  of 
assessors  is  subject  to  legislative 
discretion  both  in  its  allowance 
u)d  in  the  consequences  of  Its 
allowance.  Oliver  v.  Union 
Point,  etc.,  R.  Co.  (Ga.).     107. 

Tender  of  award  before  appeal 
taken  authorizes  company  to 
take  possession  of  lands,  but  not 
if  tender  made  after  appeal. 
Johnson  ti.  Baltimore,  etc.,  R> 
Co.  (N.  J.).    loi. 

Tender  of  com pensatio-i  duly  made 
and  continued  but  refused.  Is 
equivalent  to  actual  payment. 
Oliver!'.  Union  Point,  etc.,  R. 
Co.  (Ga.).     107. 

Tender  of  compensation  is  equiva- 
lent to  payment.  Johnson  v, 
Baltimore,   etc.,  R.   Co.  (N.J.).! 

!  pro-i 


EMINENT  DOMAIN, 
Bight  to  Bnter  Zjuids— Cjima'wmmE 
vides  for.     Landowner  has  right 
to  before  entry.    Johnson  t..  Bal- 
timore, etc.,  R   Co.  (N   J.).   lol. 
IilmltatioiiB. 

Actions  for  unlawful  entry.     64  m. 

Action   to     recover   compensation 

held  to  be  barred  in  seven  years 

under  statute   applicable  to  ac< 

tions  to  recover   lands,      Organ 

Memphis,  etc.,  R.  Co.  (Ark.); 


"■. 


61  H 


Trial  by   jury  when   1 


Cause  of  action  for  compensatloo( 
when  accrued.    "63  n. 

Condruction  of  statu 

Disabilities.     63  n. 

Of  proceedings  to  recover  compen- 
sation.    Constitutionality,   bos. 

Right  of  action  for  compensation 
for  construction  of  railroad  in 
street  accrues  when  tracks  are 
laid,  and   limitation   then  com- 

etc."  R*  Co'^Te,.).''  1^'     """■ 
Statutory  limitation  of  proceedings 

for  assessment  of  damages  AeU 

to  be   repealed   by   implicatioa. 

Organ  v.  Memphis,  etc.,  R.  Co. 

(Ark.).     75- 
Bight  to  Compeasatioii. 
Compensation  (or  riparian  rights* 

Condemnation  of  right  of  way 
through  homestead.     44  m. 

Damages  alleged  to  be  caused  by 
operation  of  public  ferry  cannot 
be  recovered  in  absence  of  evi- 
dence that  plaintiffs  had  a  IIcmmc 
to  keep  a  public  ferry.  Organ  w, 
Memphis,  etc.,  R.  Co.  (Ark.). 
7S- 

Damages  (or  injuries  caused  by 
vibration.     51  n. 

Heirs  and  devisees  and  not  ezecu 
tors  held  entitled  tocompensa-. 
tion  Organ  v.  Memphis,  etc.,  R. 
Co.(Ark.V     7S- 

Heirs  obtaining  benefit  from  cno- 

.  neous  payment  to  administrator 
mast  credit  such  payment  before 
claim  iqg  compensation.  Gal- 
veston, etc.,  R.  Co.  p.  Blakenev, 
(Ten).     114- 

Obstruction  of  stream  by  surface 
water  washing  sand  into  it  in 
consequence  of  destruction  of 
timber  does  not  confer  right  (o 
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Blfllt     to      OompeDB&tion— Ci<n- 

compensation.  Trinity,  etc.,  R. 
Co.  V-  Meadows,  (Tex.)-     3^ 

Owner  of  lands  held  entitled  to 
compensation  for  undivided  in- 
terest in  scales  and  switch  tr*ck 
on  adjoining  lands  not  owned 
by  him.  Chicago,  etc.,  R.  Co. 
V.  Ward,  (111.).     150. 

Ownet  of  lot  carrying  on  coal  bus- 
iness held  entitled  to  compensa- 
tion for  coal  office  on  adjoining 
land  used  in  connection  with  hii 
business.  Chicago,  etc.,  R.  Co. 
V.  Ward,  (lil.).     150. 

Ownetsof  riparian  lands  whojhave 
divided  lands  but  have  agreed 
to  own  riparian  rights  in  comn 

damages  for  interference  a 
riparian  rights.  Organ  v.  Mi 
phis,  etc.,  R.  Co.  (Ark.)-     75- 

Person  holding  land  as  a  timber 
culture  claim  under  act  of 
gress  can  recover  damages  for 
diminished  value  of  his  interest 
In  land.  Chicago,  etc.,  R.  Co. 
V.  Hurst,  (Kan.),     w?- 

Purchaser  of  railroad  takes  it  sub- 
'  ject  to  claims  of  owners  to  com- 
pensation for  lands  talcen.  Organ 
v.  Memphis,  etc.,  R.  Co.  (Ark.). 
75- 

Kefusal  to  enjoin  continued  occu- 
pation of  premises  does  not 
legalize  company's  possession 
when  entry  was  unlawful. 
Grand  Rapids,  etc.,  R.  Co.  v. 
Chesebro,  (Mich-).     569. 

Riparian  owners  are  entitled  to 
compensation  for  obstruction  of 
access  to  waters,  and  for  loss  of 
right  to  construct  wharves,  and 
to  keep  public  ferry.  Organ  p. 
Memphis,  etc.,   R.  Co.  (Ark.). 

Bvidenoe.  ' 

Admission  of  evidence  as  to  dam- 
age resulting  from  pools  of 
water  accumulating  on  right  of 
way  held  not  to  be  prejudicial 
when  instructions  did  not  au- 
thoriie  recovery  therefor.  Fay- 
eltevilie,  etc.,  R.  Co.  v.  Combs, 
(Ark.).     140. 

— of   testimony  that   witness  is 

owner  of  land  is  not  reversible 
error  when  his  tide  is  not  ques- 
ttoned.    Chicago,  etc.,  R.  Co-  v. 


EX.  723 

EMINENT  DOMAIN. 
Bvldence —  Continutd. 
Grovicr,  (Kan  ).   146. 

Admissibility  of  map  showing  Im- 
provements-    145  n. 

Agreement  to  convey  right  of  way. 

MSB- 
Lease  of   quarry.      Testimony  in 
rebuttal.     145  n. 

Husband  is  competent  witness  in 
proceedings  to  condemn  part  of 
homestead  belonging  to  wife. 
Chicago,  etc,  R- Co.  v.  Ander- 
son, (Kan.).     41- 

Map  of  proposed  route  filed  by 
company  is  not  the  only  evidence 
admissible  to  show  land  con- 
demned for  right  of  way.  Chi- 
cago, etc.,  R.  Co.  V.  Grovler, 
(Kan.)      146. 

Method  of  arriving  at  estimate  of 
damages.     Second  trial.     144  n. 

Offer  in  court  to  construct  fence 
before  expiration  of  statutory 
period  may  be  considered  in  as- 
sessing damages.  Elgin,  etc., 
R,  Co.  V.  Fletcher,  (III.).     IM, 

Opinion  evidence  as  to  depreciation 
in  value.     144  h. 

Competency  of  opinion   evi- 

dence.     Farmers.     144  n. 

as  to  the  extent  of  the  injury 

from  construction  of  road  is  ad- 
missible. Fayetteville,  etc.,  R. 
Co.  V.  Combs,   (Ark,).      140, 

Purchaser  at  sheriff's  sale  acquires 
inchoate  title  and  sheriff's  deed 
relates  back  to  date  of  sale,  and 
is  admissible  for  purpose  of  prov- 
ing title.  Pennsylvania  Schuyl. 
kill  V.  R,  Co.  V.  Cleary,  (Pa.). 
132- 

Refusal  of  owner  to  sell  or  lease 
lands  cannot  be  shown  in  con- 
demnation proceedings.  Penn- 
^Ivania  Schuylkill  V.  R.  Co.  v. 
Cleary,  (Pa.).     132. 

Surveyor  is  competent  witness  to 
test  and  apply  i/aib  of  mapaasuf- 
Gcientguidesforlocation.  Grand 
Rapids,  etc.,  R.  Co.  v-  Chesebro, 
(Mich.).  159- 
Daniages. 

Acceptance  of  damages  as  waiver 
of  irregularities-     100  n. 

Award  does  not  include  compensa- 
tion for  injuries  arising  from  the 
unlawful  use  of  the  right  of  way. 
Porlerfield  v.  Bond,  (C.  C).    48. 

Benefits.  Evidence  of  reduction 
of  freights.     145  n. 
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Election  to  accept  awud  h«lil 
to  be    established    b;   filing    .. 
claim  in  attachtnentproceediiiKS. 
MaddeD  v.  Louisville,   etc.,   P 
Co.  (Miss.)     ,5- 

Elemeats.        Frightening     team 
143  "■ 

Expense  of  farm  crossings.     145 

Frightening  of  teams  emploj^ed  < 
farm  may  be  considered  in  i 
scBsing     damages    lor    injuri 
arising  from  the  construction  ol 
rail  road  throughfarm.     Fayecte- 
villc.   etc.,    R.    Co.    v-    Combs, 
(Ark.)      140. 

Injury  to  residue  of  track  inu 
considered  when  right  of 
condemned  through  do  fenced 
woodland  adjoining  and  forming 
part  of  farm.  Fayetteville,  et~ 
R.  Co.  V   Hunt,  (Ark.).     130. 

Interest  from  time  of  taking,    145  «. 

lleasnrc.     Suitability  of  lands  for 
building  lots.     138  n. 

— —  Value  before  and  after  taking. 


I         for  condemnation  of  right  ol 
way  through   lands  held  under 
bomestcadlaws.    Ells  worth .  e  It 
R.  Co.  V.  Gates.  (Kan.).    45, 48 

— —  When  cascmcnC  only  is  co 
demned.     144 ». 

Single  tract  of  land  ;     what  is  r 
garded  as.     131  n. 

Testimony  as  to  selling  price  ol 
lota  into  which  property  may  be 
divided  is  inadmissible  for  por- 
pose  of  proving  damage.  Penn- 
sylvania. Schuylkill  V.  R.  Co 
Cleary,  (Pa.).     13a. 

Value  of  land  actually  condemned 
is  measure  of  damages  althougb 
only  easement  acquired  by  com. 


paoy. 


144  fl. 


fX 


Verdict    held   to   show   that  jury 
failed  to  consider  damages  for  in- 

Siriestoresidueof  track.     Grand 
apids,  etc..  R.  Co.  v  Cfaesebro, 
(Mich.)      159. 
ROoedaro. 
Appeal.     On  appeal  from  award  of 
com  mission  era,  no  inquiry  can  be 
made  as  to  property'  not  included 
In  the  report.     Chicago,  etc.,  R. 
Co.  V.  Grovier.  (Kan.).     146. 
—^  Real  owner  of  land  may  ap- 


EMINENT  DOMAIN. 
PTooedoiw— c«na'M«A/. 

peal,  although  c«mmissioaeiv 
have  failed  to  ascertain  and  des- 
ignate the  owners  of  the  lands 
Uken.  Chicago,  etc.,  R.  Co.  v. 
Grovier.  (Kan.).     146. 

Judgment  on   abandonment. 

■68  iL 

When  title  to  homestead  is  in 

wife,  both  husband  and  wife  may 
appeal.  Chicago,  etc.,  R.  Co.  tr. 
Anderson,  (Kan.)     41. 

Application  to  ministerial  officer. 
Proceedings  commenced  by  coo- 
dcmnation  is  invalid  if  it  does 
not  show  that  commissioners  are 
"disinterested."  Madden  i^ 
Louisville,  etc.,  R.  Co.   (Hiss.). 

„  OS- 
Certificate  of  approval  of  map  and 
survey  by  state  board  is  pre- 
sumed to  have  been  made  at  a 
lawful  meeting.  Grand  Rapids, 
etc.,  R  Co.  w.  Chesebro,  tMicb-). 
159. 

Court  of  both  law  and  equity,  com- 
pany may  plead  equitable  tci-oS 
OS  defense  to  action  01  trespass 
to  try  title.  Galveston,  etc.,  R 
Co.  f.  BUkcncy,  (Tex).     114. 

Denial  of  injunction  held  to  be 
within  discretion  of  judge  al- 
though tender  was  imperiectly 
pleaded.  Oliver  v  Union  Point, 
etc  ,  R.  Co    (Ga.).     107. 

Effect  of  offer  in  court  to  .:onEtmct 
fence  is  for  court  and  not  for  jury. 
Elgin,  etc.,  R-  Co.  v.  Fletcher, 
(111,).     lao. 

Failure  to  find  as  to  fences  and 
cbttle  guards  noterror  in  absence 
of  averment  of  necessity.  Morwi 
V.  Rjss,  (Cal.).     t. 

Findings  of  jury.     14;  a. 

Functions  of  judge  accompanying 
jury  of  inquest,  arc  purely  ad- 
visory and  proceedings  will  be 
reviewed  as  action  of  the  jury. 
Grand  Rapids,  etc.,  R.  Co-  f ■ 
Chesebro,  (Mich.)      159. 

Infancy  of  one  of  owners  gives 
court  jurisdiction  of  proceedings 
although  effort  to  agree  not  made 
in  good  faith.  Grand  Rapids, 
etc.,  R.Co.  f.  Chesebro,  (Mich.). 
159. 

Injunction ;  suit  for,  under  code 
should  not  be  dismissed  because 
plaintiff  has  remedy  at  law,  bnt 
should  be  transferred  10  proper- 
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Prtwedora— Con/inwi/. 

docket    Organ  v.  Memphii,  etc., 
R   Co.  (Ark.)      75. 

MUjoinder  of  prayer  for  damages 
in  suit  to  enjoin  occupation  of 
premises  is  waived  by  failure  of 
defendant  to  object.  Organ  v. 
Memphis,  etc.,  R.  Co.  (Ark.).  75- 

Objeclion  that  it  was  tor  jury  to 
say  whether  eafiemenls  and  priv- 
ileges were  actually  owned  by 
defendant  as  apputtei.anl  to  his 
land,  is  waived  by  failure  to  in- 
sist upon  it  in  trial  court.  Chi- 
cago, etc.,  R.  Co.  f.  Ward,  (III.). 
150. 

Publication  in  newspaper  of  inten- 
tion to  condemn  lands  is  sufficient 
notice  to  non-resident  land- 
owner. Huling  V.  Kaw  Valley, 
etc.,  Imp,  Co    (U.  S.)      52. 

Publication  of  notice  of  intention 
to  locate  railroad  and  to  appraise 
damages.  Arid  sufficient  to  Sup- 

STt  condemnation  proceedings. 
ulin, 


Sufficiency  of 
Validity  ol  proceedings  cannot  be 
attacked  collaterally  on  the 
ground  that  a  commissioner  was 
not  qualified  to  act.  Haling  v. 
Kaw  Valley,  etc..  Imp.  Co,  (U. 
S.).  52- 
SHPLOYES'  RELIEF  ASSOCIA- 
TIONS.    See  Master  and  Ser- 

EVIDENCE.  See  Crossings,  Signals: 
Eminent  Doiuin. 

Burden  of  proof.    See  Passengers. 

Declarations  of  station  agent  as  to 
defect  in  platform.     479  h.       * 

Former  trial;  evidence {[iven  at,  not 
admissible  when  witness  is  alive 
and  accessible.  Savannah,  etc., 
R.  Co.  V.  Flanagan,  (Ga.).     661. 

Opinions  of  witness  are  not  ad- 
missible. Taylor  v.  Baltimore 
&0.  R.  Co.     (W.  Va.).    259. 

of  witnesses    upon    suppos- 

able  state  of  facts  as  to  whether 
engineer  was  acting  within  line 
of  his  duty.  Grand  Rapids  &  I. 
R.  Co.    f.    Ellison.  <Ind.).     480. 

Other  accidents  caused  by  persons 
falling  from  same  portion  of 
station  platform,  held  admissi- 
ble, Missouri  Pac,  R.  Co,  v. 
Neiswanger,  (Kan.).     471. 

Other  accidents   to  different  per- 
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sons    at  same    place;    admissi- 
bility of  evidence  as  to.     477  fl. 
Physician.     Privileged  communU 

cation;  disclosure  of.  (144  h. 
Physician.  Privileged  communi- 
cation. Question  asked  physi- 
cian whether  plaintiff  conversed 
about  injury,  and  if  he  made  ex- 
amination, held  improper. 
Feeney  v.  Long  Island  R.  Co. 
(N.  v.).    63.,. 

FELLOW-SERVANTS.    See  Master 
AND  Servant. 

FERRY. 

Damages  alleged  to  be  cansed  by 
operation  of  public  ferry  cannot 
be  recovered  in  absence  of  evi- 
dence that  pUintiSs  bad  ft 
license  to  keep  a  public  ferry. 
Organ  v,  Memphis,  etc.,  R,  Co, 
(Ark,),  7S- 
Riparian  owner  is  entitled  to  com- 
pensation  for  loss  of  privilege 
of  keeping  public  ferry.  Organ 
V.  Memphis,  etc..  R.  Co.  (Ark.), 

FIRES.'' 

Contract  for  grading  railroad  bcid 
to  create  relation  of  independent 
contractor,  and  contractor, 
therefore,  held  not  to  be  "agent 
or  employe "  of  company 
within  meaning  of  statute  de- 
claring liability  for  lires.  Rog- 
ers f ,  Florence  R.  Co,  (S.  CarO^ 

.  348- 

Liability  for  fires  caused  by    con- 
tractors.    354  "■       " 
FOREIGN  CORPORATIONS. 

Foreign  corporation  having  nO 
principal  office  in  state  may  be 
sued  in  any  county  wherein  It 
does  business  if  process  be 
legally  served.  Humphreys  f, 
Newport,  etc..  Valley  Co.  (W. 
Va,).  363. 
FRANCHISE.     See  Taxation. 

Condemnation  of.     16  n. 
GUARANTEE, 

Payment  of  rent  and  tolls  for  use 
of  bridge  ;  guarantee  of,  held 
either  to  have  been  authoriied 
or  ratified  by  company.  Pitts- 
burgh, etc,  R.  Co,  V.  Keokuk, 
etc..  Bridge  Co,  (U.  S.).  313. 
HOMESTEAD. 

Condemnation  of  right  of  way 
through.     44  n. 

Husband  and  wife.  When  title 
to  homestead   is   in   wife,   both 
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busband  and  wife  may  appcBl. 
Cfaicago,  etc.,  R.  Co.  v.  Ander- 
soa,(Kaa.).     41- 

Husband  is  competcni  wit- 
ness in  proceedings  to  condenm 
part  of  homestead  belonging  to 
wife.  Chicago,  etc.,  R.  Co.  f. 
Anderson,  (Kan.).  41. 
HUSBAND  AND  WIFE.  See  Emi- 
nent Domain  ;  Homesetad. 
INJUNCTION. 

Action  cannot  be  maintained  to 
enjoin  use  of  land  washed  away 
by  river  after  construction  of 
railroad.  Organ  v.  Memphis, 
etc..  R.  Co.  (Arlt.).     75. 

Eminent  domain.  Injunction 
against  occupation  of  lands  un- 
til compcnsBlion  Is  made,  held 
to  be  barred  in  seven  years  un- 
der statute  applicable  to  actions 
to  recover  lands.  Organ  v. 
Memphis,  elc,  R.  Co.  (Ark.)  75. 

Injunction      will     not     be 

granted  restraining  condemna- 
tion of  railroad  properly  when 
it  appears  that  roadbed  is  not 
interfered  with.  Mobile,  etc., 
R.  Co.  V.  Alabama  Midland  R. 
Co.  (Ala.).     117. 

— —  Plea  that  lands  have  already 
been  condemned  by  company 
owning  the  same  irancbise  IS 
available  as  defense  at  law  and 
equity  will  not  for  that,  reason 
grant  injunction.  Trimmer  o. 
Pennsylvania,  etc.,  R.  Co.  (N. 
J.).      "^• 

Enjoining  construction  before 
payment  of  damages.     113  n. 

Entry  pending  appeal  without 
payment  of  award  is  a  trespass 
for  which  landowner  has  rem- 
edy at  law  and  an  injunction 
will  be  refused.  Mobile,  etc., 
R,  Co,  V.  Alabama  Midland  R. 
Co.  (Ala.).     117. 

Equity  will  enjoin  company  from 
taking  possession  before  com- 
pensation is  made  and  will  re- 
strain coniinued  unlawful  useof 
land.  Organ  ».  Memphis,  etc., 
R.  Co.  (Ark.).     75. 

Ulsjoinder  of  prayer  (or  damages 
in  suit  to  enjoin  occupation  of 
premises  is  waived  by  failure  ^f 
defend-int  to  object.  Organ  v. 
Memphis,  etc..  R.  Co.  (Ark.). 
75. 


OBSTRUCTING     HIGHWAY.     See 
Ckossincs. 
Refusal  of  court    of    law    before 
which    condemnation    proceed- 


ings a 


iding  tt 


a  sufficient  ground  for  in. 
junction.  Trimmer  v.  Pennsyl- 
vania, etc.,  R.  Co,  (N.  J.).     134. 

Remedy  at  law  ;  under  code,  suit 
for  injunction  should  not  be  dis- 
missed because  plainiiS  has, 
but  should  be  transferred  to 
proper  docket.  Organ  d.  Mem- 
phis, etc.,  R.   Co.  (Ark.).     75. 

C//tra  virts  lease    of    road.     Pre- 
liminary    injunction     against. 
198 -. 
INTERSTATE  COMMERCE. 

Passengers.  Colored  people  ;  stat* 
ute  authorizing  separate  accom- 
modations for  white  and  colored 
races  not  an   interference   with 

ville.    etc.,    R.    Co.    v.     Stale, 
(Miss.).     399- 
JURISDICTION.     See  Receiver. 

Corporaliob  must  be  sucdatdomi- 
cil  for  passive  breach  of  obliga- 
tion, '.  g.  negligence  or  non- 
feasance. Caldwell  v.  V'icks- 
burg,  etc..  R.  Co.  (La.).     239. 

Foreign  corporation  having  no 
principal  office  in  stale  may  be 
sued  in  any  counly  wherein  it 
does  business  if  process  be 
legally  served.  Humphreys  v. 
Newport,  etc..  Valley  Co.  (W. 
Va.).     363. 

Removal  of  cause.  Doroicil.  341  ir. 
LAND  GRANT.     See  Taxation,  &x- 

tmpticH. 
LEASE.    See  Taxation.    Eximptiim. 

Assent'  in  writing.  Voting  by 
wriiten  ballots.    326  a. 

By  majority  of  stockholders. 

Authority.  Railroad  can  neither 
make  nor  receive  lease  of  road 
without  enpress  statutoty  au- 
thority. Oregon,  etc..  Naviga- 
tion Co.  -v.  Oregonian  R.  Co. 
(U.S.).     176. 

Directors  may  execute  lease  pur- 
suant to  statutory  authority 
without  consent  of  stockholders. 
Beveridge  v.  New  York  Elevated 
R.  Co.  (N.  Y.).     199. 

Directors  may  reduce  rental  with- 
out consent  of  stockholders, 
Beveridge  -u.  New  York  Elevated 
R.  Co.  (N.  v.),     199. 
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Fulfillmeatof  terms  of  lease  for96 
yearsaduring  a  period  of  three 
years  does  not  render  lease  an 
executed  contract.  Oregon, 
etc..  Navigation  Co.  v.  Oregon- 
Ian  R.  Co.  (U.  S.).   176. 

Gnarantee  of  dividend  on  stock  of 

lessor  held  not  to  confer  right  of 

1  action  on  stockholder  of  lessor 

company.     Beveridge   v.     New 

York  Elevated  R.    Co.    (N.    V.). 


199. 
Independent 


for  use  of  bridge  held  to  be. 
Pittsburgh,  etc.,  K.  Co.  v.  Keo 
kuk,  etc.,  Bridge  Co.  (U.  S.). 
313. 

Judgment  in  action  instituted  by 
company  to  set  aside  lease  held 
by  not  to  be  res  adjudieaia  in  ac- 
tion by  stockholder.  Beveridge 
V.  New  York  Elevated  R.  Co. 
(N.Y.).     199. 

Power  of  company  to  lease  rail* 
road.     19S  n,  199  n. 

Powers  when  companies  both  con- 
trolled by  third   company.     199 

Preliminary  injunction  at  suit  of 
creditor.     198  ». 

Statute  authorizing  foreign  com- 
pany to  own  and  operate  rail- 
roads, held  not  to  authorize 
such  company  to  lease  same. 
Oregon,  etc.,  Navigation  Co.  v. 
Oregonian  R.  Co.  (U.  S.).     I^b. 

Statute  authorizing  incorporation 
for  any  lawful  purpose  does 
not  authorize  railroad  company 
to  insert  authority  to  lease  road 
In  its  articles  of  association. 
Oregon,  etc.,  Navigation  Co.  v. 
Oregonian  R.  Co.  (U.  S.).     176. 

Statute  authorizing  sale  of  prop- 
erty on  dissolution  does  not  au- 
thorize solvent  company  to  lease 
its  property-  Oregon,  etc., 
Navigation  Co.  v.  Oregonian  R. 
Co.  (U.  S.).     176. 

Statute  prohibiting  navigation 
company  from  leasing  railroad 
belonging  to  another  navigation 
company  does  not  a  mount  to  rec- 
ognition of  power  of  one  rail- 
road to  lease  its  property  to  an- 
other. Oregon,  etc..  Naviga- 
tion Co.  V.  Oregonian  R.  Co. 
(U.S.).     176. 

Statute  prohibiting  sale  of  road  in 
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certain  contingencies  does  not 
recognize  power  10  lease  same. 
Oregon,  etc.,  Navigation  Co.  v. 
Oregonian  R.  Co.  (U.  S.).  176. 
"  Successors  and  assigns,  "  use  of 
phrase  in  statute  does  not  lm< 
ply  that  corporation  organized 
thereunder  may  sell  or  lease 
properly.  Oregon,  etc..  Navi- 
gation Co.  V.  Oregonian  R,  Co. 
(U.  S.).  176. 
Validity.  Statutory  power  to 
lease   road    traversing    several 

LIENS.     See  Mechanics'  Lien. 
LIMITATION  OF  ACTIONS. 

Actions    for    unlawful    entry    on 

lands.     64  n. 
Applicability  of  general  statute  of 
limitation    to  claims    for    com- 
pensation for  landscondemned. 

61  ff. 

Constitutionality  of  statutes  ap- 
plicable to  condemnation  pro- 
ceedings,    don. 

Construction  of  statutes  applicable 
to   condemnation    proceedings. 

62  n. 

Disabilities   in    eminent    domain 

proceedings.     5a  n. 
Eminent  domain.     When  cause  of 

action  accrues  for  compensation 

for  lands  taken.     63  n. 
Right  of  action  for   compensation 


for  c 

laid,  and  lin 
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Lyles 


etc.,  R.  Co.  (Tex.).     59- 
Statutory  limitation    of    proceed* 
ings  for  assessment  of  damages- 
held  to  be  repealed  by   implica- 
lion.      Organ  v.  Memphis,    etc., 
R.  Co.  (Ark.).     75- 
MASTER  AND  SERVANT. 
aenarall}r. 

Employe  bting  carried  to  work 
under  contract  by  employer 
cannot  be  expelled  for  re- 
fusing to  vacate  seat.  New 
York,  etc.,  R.  Co.  v.  Burns,  (N. 
J.).  4'3. 
Liability  of  company   1 


of 


315  H 


Line  of  employe's   duty  ;  opinion 


posable  state  of  facts,  held  not 
admissible.  Grand  Rapids  &  L 
R.  Co.   V.    Ellison,  (Ind.).     ^ 
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lAttMity  for  Serrant's  AuU. 

Company  is  liable  for  act  of  con- 
ductor in  expcHing  newsboy 
from  street  car  without  due  re- 
gard to  safety.  North  Chicago, 
etc.R.  Co,i;.Gastka.  (III.).    377- 

Depot  company  held  to  be  liable 
for  assault  committed  by  vicious 
servant  of  tenant  who  was  per- 
mitted to  remain  on  premises 
notwithstanding  previous  at- 
tacks. Dean  v.  St.  Paul  Umoa 
Depot  Co.  (Minn.).     360. 

Incompetent  employe  cansing  col- 
lision; company  liable  topasseo- 
ger,al though  ignorant  of  incom- 
petency. Grand  Rapids  &  I.  R, 
Co.  V.  Ellison,  (Ind!).     480. 

Liability  of  company  for  assault 
by  insane  station  agent.   363  n. 

Prudence  of  employes   after   dis- 

cuse  company,  if  their  negli- 
gence brought  about  the  danger. 
Grand  Rapids  &  I.  R.  Co.  c. 
Ellison,  (Ind.).     4B0. 

Removal  of  trespasser.  Liability 
of  company  for  wanton  and 
wilful  acts  of  servants.  380  ». 
Injuries;  Oenemlly, 

Alighting  from  moving  pay  car. 
Time  for  transaction  of  busi- 
ness. Contributory  negligence. 
448  «. 

Construction  hands.  Negligence. 
Flying  switch.     317  «. 

Crossing,  Servant  of  company 
killed  at  highway  crossing  when 
not  on  duly,  rule  of  contributory 
negligence  applicable  tii  public, 
held  applicabh.  Savannah, 
etc.,  R.  Co.  V.  Flanagan,  (Ga.), 
661. 

Employe  wilfully  encountering 
apparent  danger  cannot  re- 
cower.  Humphreys  »,  Newport, 
etc.,  Valley  Co.  (W,  Va.).     363. 

Engineer  negligently  operating 
hand  car.    317  n. 

Evidence  of  negligence.  Non-suit. 
Runawayconsiructioncar,  336K, 

Experienced  section  hand  assumes 
risks  arising  from  obvious  light- 
Gulf,  etc.,  R.  Co,  V.  Williarasi 
(Tex.),     aga. 

Negligence.      Burden     of    proof. 


MASTER  AND  SERVANT. 

Person  loading  car.  Carelesslj 
colliding  with  car.     317  ■. 

Third  person  wrongfully  removing 
brakes.     318  n. 

Unforeseen    accidenL      Liability. 
,,     3»3  "■ 
IMSftotlTfl  Appllancea. 

Burden  of  proof  is  on  employe  to 
show  that  injuries  were  caused 
by dcfectiveappliances,  Humph- 
reys p.  Newport,  etc.  Valley  Co. 
(W.  Va.).     363. 

Employe  can  only  recover  if  master 
knew  that  appliances  were  de- 
fective and  servant  was  ignorant 
thereof.  Humphreys  v.  New- 
port, etc..  Valley  Co.  (W.  Va.). 
363- 

Employer  is  liable  for  injuries 
caused  through  his  failure  to  pro- 
cure suitable  appliances  knd  ma- 
chinery. Humphreys  0.  New- 
port, etc.,  Valiey  Co.  (W.  V«.> 
363. 

Employer  is  not  liable  for  injury 
caused  by  breaking  of  hammer 
except  defect  might  have  been 
discovered  by  company  by  exer- 
ciseof  ordinary  diligence.  Geor- 
gia, etc,  B.  Co,  tr,  Nelms,  (Ga.). 
355- 

Hammer  operated  by  hand  is  not 
machinery  within  Che  meaning 
of  a  statute  declaring  company's 
liability.  Georgia,  etc.,  B.  Co. 
K.  Nelms,   (Ga.).     355- 

Injuries  to  section  bands  from  de- 
fective hammers.      359  "- 
bt}ari«s  from  Coapllng. 

Brakeman;  injuriesto.  Unblocked 
frogs,     328  B. 

Coupling  pin  on  car  without  being 
secured  in  its  place  ;  it  is  negli- 
gence to  permit,  and  the  employ- 
er is  not  released  from  liability  by 
the  unusual  and  extraordinary 
character  of  an  accident  result- 
ing therefrom.  Doyle  v.  Chi- 
cago, etc.,  R.  Co.  (Iowa).     314. 

Evidence  if/d  sufficient  to  show 
that  conductor  had  knowledge 
of  hrakeman's  dangerous  posi- 
tion and  was  negligent  in  start- 
ing train.  Richmond,  etc.,  R. 
Co.  ».  Williams,  (Va.).     326. 

Evidence  At/d  sufficient  to  support 
finding  that  coupling  pin  which 
injured  plaintiR  was  upon  plat- 
form of  car,  and  that  in  [allins 
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lajuriw     tram      Coupling— Con- 

from  pUtform  it  was  thrown  by 
the  car  wheel  against  plaintiff. 
Doyle  V.  Chicago,  etc.,  R.  Co. 
(Iowa).     314. 

Evidence  that  coupling  pins  similar 
to  that  causing  accident  ■"- ~ 
chained  held  to  be  inadmi 
for  purpose  of  disproving  de- 
fendant's negligence.  Doyle  v, 
Chicago,  etc..  R.  Co.  (Iowa).  314. 
.Incompetency of brakeman.  Ques- 
tions submitted  to  jury.     339  n. 

Methods  of  coupling.  Expert  evi- 
dence.    329  «. 

Non-suit.  Evidenceof negligence. 
329  «. 

Ordering  new  movement  prema- 
turely.    389  B. 

Useof  coupling  stick.  Knowledge 
of  rules.     339  n. 

Violation   of    rules    of    company. 
329  w. 
.^^nrlee  from  Orerhoad  Bridges. 

Company  in  constructing  overhead 
bridge,  must,  if  reasonably  prac- 
ticable, place  structure  at  an  ele- 
vation sufficient  to  allow  trains 
to  pass  under  it  without  endan- 
gering employes.  Louisville, 
etc.,  R.  Co.  I/.  Hall.  (Ala.).     298. 

Company  cannot  construct  over- 
head bridge  under  any  circum- 
stances so  low  that  brakeman  on 
top  of  train  cannot  avoid  danger. 
Louisville,  etc.,  R.  Co.  v.  Hall, 
(Ala.).     ag8. 

Complaint  in  action  for  damages 
caused  by  overhead  bridge  must. 
aver  that  bridge  was  const! 
by  defendant.  Louisville, 
R.  Co.  V.  Hall,  (Ala.).     39I 

Evidence  that  dead  body  wa) 
lying  near  overhead  bridge,  MJ 
10  be  inadmissible  for  purpose  of 
proving  notice  to  company  of 
dangerous  condition  of  bridge. 
Louisville,  etc.,  R.  Co.  v.  Hall, 
(Ala.).     398. 

Exemplary  damages  cannot  be  re- 
covered by  an  injured  employe. 
In  absence  of  gross,  wanton,  or 
reckless  negligence  in  construc- 
tion of  overhead  bridge.  Louis- 
ville, etc.,  R.  Co.  V.  Hall,  (Ala.). 
298. 

Expert  testimony  may  be  given  as 
to  efficiency  of  devices  for  warn- 
ing   on   approaching    overhead 
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bridge,  and  as  lo  extent  of  use 
of  such  devices.  Louisville,  etc, 
R.  Co.  V.  Hall,  (Ala.).     398. 

Injuries  to  train  men  from  over- 
head bridges.     313  n. 

Notice  of  existence  of  overhead 
bridge  must  be  given  to  brake 
man  who  is  not  familiar  with 
road.  Louisville,  etc.,  R.  Co.  v. 
Hall,  (Ala.).     2g8. 

Overhead  bridge  may  be  con< 
strucled  below  limit  of  absolute 
safety,  if  conformation  to  ground 
renders  same  necessary.  Louis- 
ville, etc.,  R.  Co.  V.  Hall,  (Ala.). 
29B. 

Provisions  of  statute  relative  to 
signals  on  approaching  crossings 
do  not  apply  to  brakemcn  on  top 
of  train  which  is  approaching 
overhead  bridge.  Louisville, 
etc.,  R.  Co.  V.  Hall,  (Ala.).  2^. 
IqJnrlM  fromDefoots  In  Boodbed. 

Construction  and  surface  hands ; 
injuries  to.     337". 

Continuance  in  service  ifter 
knowledge  of  defects.     336  ». 

Degree  of  care  required  of  com- 
pany,    333  B, 

Duty  of  company  to  notify  train 
hands  of  defects,     334  n. 

Duly  of  employes  to  asceitain  ex- 
istence of  defects.     336  a. 

Inspection  of  track.     333  n. 

Liability  for  defective  roadbed. 
,33*  "■ 

Liability  of  >essors.     334  n. 

Notice  10  company  of  defect.   333  «. 

Repairs.  Person  employed  to  put 
defective  road  in  good  condition 
is  charged  with  knowie  Ige  of 
condition  of  road,  and  assumes 
risks  arising  from  travelling 
over  it  in  discharge  of  his  duties. 
White  V.  Kennon,  (Ga.).     330. 

Effect  of  notice  to  employes 

(Aarged  with  repair  of  track. 
334'-. 

Risks  assumed  by  employes.  335  "• 

Rule  as  to  fellow-servants,     334  k. 

Specially  dangerous  service.  337«. 
FellOW-a  erTanta. 

Delegation  to  another  of  perform- 
ance  of  a  duty  to  servant  which 
rests  upon  master.  Master  is 
liable  (or  manner  in  which  duty 
is  performed,  Lindvall  v. 
Woods.  (Minn.),     339, 
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Differeni  departments ;  persons 
engaged  in,  connected  with  the 
construction  of  the  road,  h/ld  lo 
be  feltow-servanls,  and  trestle 
npon  which  they  were  working 
keld  not  to  be  structure  furnished 


347  ». 

Engineer  of  construction  train  and 
person  employed  to  superintend 
repairs  are  fellQW-servanls. 
Whiter.  Keniion,  (Ga.),     330- 

Foreman  of  conslruction  gangheld 
lo  be  fellow-servant  of  laborers 
working  under  him  in  construct- 
ingatrcsllc.  Lindvallz'.  Woods, 
(Minn.).     339- 

Liability  of  master  for  injury 
caused  by  fall  of  staging  or  scaf- 
fold.    343  ». 

Members  of  crew  of  construction 
iraih.     yfiH. 
■mployes'  Belief  Aasool&tions. 

Benefits  accruing  aftei 


It  ben 


impsil  agai 
association.       Baltimore,     etc., 
Assoc.  V.  Post.  (Pa.).     383. 

By-law  of  relief  associationje quir- 
ing employes  to  release  employ- 
ers from  claim  for  damages,  is 
reasonable,  and  not  against  pub- 
lic policy,  Owens  r,  Baltimore, 
etc.,  R.  Co.  (C,  C.}.     276. 

Deduction  of  dues  from  wages  and 
declarations  of  company's  pay- 
master 4i-<U  not  lo  be  admissible 
to  prove  membership  in  employ- 
■"   '  Nation.      Balli- 

c,  I/,  Post,  (Pa.). 


Member  of  r 


ief  : 


n  ob- 


ing  payment  of  benefitB  with. 
out  releasing  claim  against 
employer  is  nut  estopped  by 
misrepresentations  from  main- 
taining action  against  employer 
for  damages.  Owens  i',  Balti- 
more,-etc.,  R.  Co.  (C.  C).  276. 
Mortality  tables  are  inadmissible 
in   action  by  member  of   relief 

benelitE.    Baltimore,  etc.,  Assoc. 
V.  Post,  (Pa,).     283, 
Reasonableness  of  rule  requiring 
employe    to    release    employer 


be  shown  by  receipts  of  plaiatiS 
for  benefits,  Baltimore,  etc., 
Assoc.  V.  Post,  (Pa.),     283. 

Testimony  of  physician  that  plaint- 
iff had  never  been  examined  bf 
bim,  is  admissible  to  disprove 
membership  in  an  employes'  re- 
lief association.  Baltimorc.etc, 
Assoc.  I',  Post,  (Pa.),     283. 

"  Total  inability  10  labor"  does  not 
under  by-laws  of  employes'  re- 
lief association,  confer  right  to 
receive  benefits  during  full  peri- 
od of  disability,  Baltimore,  etc., 
Assoc,  v.  Post.  (Pa.).  883. 
MECHANICS'  LIEN, 

Application  of  general  statutes  to 
railroads.     245  n. 

Enforcement  of  laborer's  lien  upott 
railroad  bridge  is  not  against 
public  policy.  Purtell  v.  Chi- 
cago F.  &  B.  Co.  (Wis.).     342. 

Labor  liens  may  be  created  upon 
bridge  which  is  part  and  parcel 
of  railway.  Purtell  v.  Chicago, 
F.  &  B.  Co.  (Wis,),     242. 

Liens  upon  bridges,     345  n. 

Lumber  for  workmen's  shanties, 
stables,  etc,  not  constmcted  on 
right  of  way  held  to  be  material 
furnished  in  construction  within 
meaning  of  statute,  Stewart, 
etc.,  Co,  V.  Missouri  Pac.  R.  Co. 
(Neb,).     566. 

Material  furnished,  Lienatlaches 
under  Nebraska  statute  on  de< 
livery  to  contractor  or  sub-con- 
tractor, Stewart,  etc.,  Co.  v, 
Missouri  Pac,  R,  Co.  (Neb.),  566. 

need  not  have  been  actually 

used  in  improvement  under  Ne- 
braska statute.  Stewart,  etc., 
Co.  V.  Missouri  Pac.  R.  Co. 
(Neb).     566. 

Material  man  entitled  to  lien 
though  not  a  contractor  or  sub- 
contractor. Stewart,  etc.,  Co.  v. 
Missouri  Pac.  R.  Co,  (Neb.).  ?66. 

Material  supplied  in  construction 
of  railroads  :   liens   for.     1175  >i. 

Statute  conferring  Hen  upon  bridg- 
es held  to  create  lien  upon  rail- 
road bridges.  Purtell  f.  Chi- 
cago, F,  &  B,  Co,  (Wis,).  34a. 
MUNICIPAL  SUBSCRIPTION,  Se«r 
Taxaiion. 
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NEGLIGENCE.  See  also  Bbidges; 
Contributory  Kegucence  ; 
Master  and  Servant  ;  Passen- 
gers :  Trespassers. 

Averments.  Injuries  causing 
dealh.     374  «. 

Compaoy  must  take  notice  of  fact 
thai  Horkmen  of  contractor  are 
at  work  on  trestle  and  run  its 
(rains  with  care  proportionate 
to  the  danger  of  the  men  so  em- 
ployed. Interstate,  etc.,  R.  Co, 
v.fo^.  (Kan.).     3'8- 

Company  running  train  at  unlaw- 
-  ful  speed  is  liable  in  damages 
to  owner  of  bouse  injured  by 
vibration  caused  thereby.  Por- 
terfield  v.  Bond,  (C.  C).    48. 

Comparative  negligence.  In  Illi- 
nois recovery  lot  gross  negli- 
gence may  be  had  although 
plaintiff  failed  to  exercise  ordi- 
nary care.  Chicago,  etc.,  R.Co. 
V.  Dunleavy,  (111.),     3S1. 

^-^  Illinois  doctrine  of  compara- 
tive negligence.     39Z ». 

Conflicting  evidence,  when  evi- 
dence conflicts,  findings  of  jury 
as  to  negligence  and  contribu- 
tory negligence  are  conclusive. 
Interstate,  etc.,  R.  Co.  v.  Fox, 
(Kan).     318. 

Corporation  must  be  sued  at  dom- 
ial  for  passive  breach  of  obli- 
gation, (.  g.,  negligence  or  non- 
feasance.  Caldwell  c.  Vicks burg, 
etc.,  R.  Co.  (U.).     sj<). 

Damages  assessed  in  condemna- 
tion proceedings  do  not  include 
compensation  for  injuries  aris- 
ing from  Che  unlawful  use  of  the 
riglit  of  way.  Porterfield  v. 
Bond,  (C.  C),  48. 
^    Imputed    negligence.      See    CON- 

TRCBL'TORV  NEGLIGENCE. 

Jury  may  consider  rate  of  speed 
at  which  a  train  is  run  in  deter- 
'  miningcompany's  negligence  al- 

though speed  is  not  regulated  by 
municipal  ordinance.  Chicago, 
etc.,  R.  Co.  i..  Dunleavy,  (III). 
3B1. 

Louisiana  court  may  increase  In- 
adequate verdict  foripersonal  in- 
juries. Caldwell  v.  Vicksburg, 
etc.,  R.Co.  (La.).     345- 

Notice  of  danger.  If  person  em- 
ployed by  city  on  railroad  via- 
duct has  been  working  upon 
track  so  lon^  as  10  raise  impli- 
cation of  notice  of  his  presence, 


NEGLIGENCE— ConA'ffUA/. 

company  must  run  its  trains 
with  proper  regard  10  his  safety. 
Chicago,  etc.,  R.  Co.  v.  Dun- 
leavy, (111.).  381. 
Question  for  jury.  When  de- 
ceased was  rightfully  on  track 
defendant's  negligence  is  prop- 
erly  submitted  to  jury  if  train 


thickly  settled  city  and  deceased 
was  exercising  due  care.  Chi- 
cago, etc.,  R.  Co.  ti,  Dunleavy, 
(III.).  381. 
Speed  of  trains  and  its  bearing 
upon   question    of    negligence. 

Statute  prohibiting  running  of 
trains  at  excessive  speed  and 
declaring  company  liable  for 
damages  to  property  caused 
thereby,  applies  to  damages 
done  to  realty.  Porterfleld  v. 
Bond,  (C.  C).  46. 
NUISANCE. 

Company  running  train  at  unlaw- 
ful speed  is  liable  in'  damages, 
to  owner  of  house  injured  by 
vibration  caused  thereby.  Por- 
terfield V.  Bond.  (C.  C).     48. 

Damages  assessed  in  condemna- 
tion proceedings  do  not  include 
compensation  for  injuries  aris- 
ing from  the  unlawful  use  of 
the  right  of  way.  Porterfield  v. 
Bond,  (C.  C).     48. 

Statute  prohibiting  running  of 
trains  at  excessive  speed  and 
declaring  company  liable  for 
damages  to  properly  caused 
thereby  applies  to  damages  done 
to  realty.  Porterfield  v.  Bond, 
(C.  C).  48. 
OFFICERS  OP  PRIVATE  CORPOR- 
ATIONS. See  Directors. 
OPERATION  OF  ROAD. 

Damages  assessed  in  condemna- 
tion proceedings  do  not  include 
compensation   (or  injuries  aris- 
<  Ing  from  the  unlawful  use  of  the 

right   of    way.       Pcrtctfield   v. 
Bond,  (C.  C).     48. 

Company  running  train  at  unlaw- 
ful speed  is  liable  in  damages, 
to  owner  of  house  injured  by  vi- 
bration caused  thereby.  Porter- 
field 1:  Bond,  (C.  C).     48. 

Statute  prohibiting  running  of 
trains  at  excessive  speed  and  de- 
claring company  liable  for  dam- 
ages to  property  caused  thereby.. 
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OPERATION   OF  9.0\X>—Cimtiniu<l. 
applies    CO    damage*     done 
really.     Porlcrfield  v.  Bond,  (C. 
C).    4a. 

OPINION     EVIDENCE.      Se«    Emi- 

NENT  DUMAIN. 

ORDINAVCE.     See  Spkki, 
PASSENGERS.     See  Bacgacs. 
a«nenUtr. 

Collision  at  crossing  of  two  roads. 
Engineer  failing  10  aicertaln 
whether  crossing  was  clear. 
Company  liable  to  passenger  in- 
jured. Grand  Rapids  &  I.  B. 
Co.  «.  Ellison,  (Ind.).     480. 

between  street  car  and  rail- 
way car ;  action  by  street  cat 
passenger  against  railway  com- 
pany. Burden  of  proof  under 
Alabama  statutes.  Georgia  Pac. 
R.  Co.  f.  Hughes,   (Ala!).     674. 

— —  caused  by  wind  moving 
freight  car.     487 


-of  3 


tmy.  Concurring  negligence. 
Neither  company  exonerated 
from  liability  for  injury  to  street 
car  passenger.  Georgia  Pac,  R. 
Co.  J'.  Hughes,  (Ala.).  674. 
Connecting  lines.    See  Eiefllei 

Liability  of  carrier  for  injury 

to  passenger  on.  Through 
ticket.     501  n. 

Depot  company  liable  for  assault 
committed  by  vicious  servant  of 
tenant  permitted  to  remain  on 

C remises  notwithstanding  prev- 
>us  attacks.  Dean  v.  St.  Paul 
Union  Depot  Co.  (Minn.).     360. 


cnmmodations    for 
colored  persons  held 
terference  with  inter 
mcrce.     Louisville,  etc.,  R.  Co. 
*.  State,  (Miss.).     399. 

Egress  and  ingress  at  intermediate 
station,  company  not  bound  to 
furnish  means  of ;  and  passen- 
ger leaving  train  lakes  respon- 
sibility. DeKayi'.  Chictigo,  etc., 
R.  Co.  (Minn.).    463. 

Company  not  bound  to  make 

side  tracks  where  train  stops  to 
let  another  train  pass  as  safe  as 
station  platform.     Noassurance 

g'ven  to  passenger  leaving  train 
eKavf.  Chicago,  etc..  R.  Co. 


<Minn.>     463. 


PASSENGERS. 
QtmscaMy—  Omtitmtd. 

Cry  of  "All  aboard  "does  not 

aathoritc  passengers  wlio  have 
leftside  tracked  train  to  assume 
that  they  may  cross  main  Hack 
in  safety.  DelCay  p.  Chicago^ 
etc,  R.  Co.  (Minn.).     463. 

Passenger  leaving  train  with- 
out objection  has  right  to  re-en- 
ter and  resume  journey.  De- 
Kay  II.  Chicago,  etc.,  R.  Co. 
(Minn.).     463- 

Egress  and  ingress  at  stations,' 
dutyofcompanyasto.  Passcn- 
gcrs  run  over  by  passing  trains. 
497  «■ 

Passenger  killed  by  running 

train  past  station.  Defective 
lever  on  engine."  4930. 

Employes'  prudence  after  discov- 
ering danger  does  not  relieve 
company  if  iheir  neglige  DCs 
brought  about  the  danger. 
Grand  Rapids  &  I.  R.  Co.  v. 
Ellison,  (Ind.).     4S0. 

Failure  to  warn  passenger  in  O' 
boose  of  freight  train  of  ap- 
proach of  another  train,  held  to 
show  negligence  for  which  com- 
pany was  liable.  Whitehead  p. 
St.    Louis,   etc.,    R.   Co.   (Mo.). 

Fireman  absent  from  his  post ; 
accident  caused  by.  Company 
liable  for  injury.  Grand  Rapids 
&I.R.Co.i>.  Ellison,  (Ind.).  4aa 

Incompetent  employe  causing  col- 
lision. No  defease  that  coin- 
pany  had  no  knowledge  of  in- 
competency until  after  accident. 
Grand  Rapids  &  I.  R.  Co.  v. 
Ellison,  (Ind.).     450. 

Leavipg  train  at  intermediate  sta- 


freight  train.     469  n. 

Leaving  train  at  side  track  ;  pas- 
senger assumes  extra  risk  inci- 
dent thereto.  DeKay  v.  Chica- 
go, etc.,  R.  Co.  (Minn.).     463. 

Riding  in  show  car  used  for  trans- 
porting showmen  ;  burden  on 
plaintiff  to  sfaon  contract  under 
which  deceased  passenger  was 
being  carried.  Blake  v.  Bur- 
lington, etc.,  R.  Co.  (Iowa).  405. 

Show  car;  evidence  held  insuffi- 
cient to  show  contract  hy  rail- 
road to  carry  deceased  in.  Blake 
V.  Burlington,  etc.,  R.  Co. 
(Iowa).     405. 
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PASSENGERS. 

Ooiwrally —  Gmtin  vtd. 

Station  platform  ;  defect  tn.  Dec- 
larations of  agent.     479  "■ 

Evidence  of  other  accidents 

at  same  place  held  admissibi 
Missouri  Pac.  R.  Co.  v.  Nei 
wanger,  (Kan.).     471. 

Passenger     walked     off, 

night ;  held,  that  questions  of 
negligence  and  contributory 
negligence  were  for  jury.  Mis- 
souri Pac.  R.  Co.  !>.  Neiawanger, 
(Kan.).     47I- 

Stoclc  shipper  passing  from  one 
train  to  another  in  the  dark  in- 
jured by  falling  into  water  way. 
Direction  of  conductor.      479  «. 

Street  car  colliding  with  ice  nagon 


Passenger  injured.    444  n. 

Vrstght  Traliu. 

Care  required  of  company  Is  leu, 
and  less  damages  are  recover- 
able for  injuries  to  passengers. 

Ginductor  forbidden  to  carry  pas- 
sengers acts  within  the  scope  of 
employment  in  receiving  boy 
without  payment  of  fare,  and 
company  is  liable  for  injuries. 
Whitehead  v.  St.  Louis,  etc.,  R. 
Co.  (Mo.>.     410. 

Consent  of  conductor ;  passenger 
OD  train  by,  is  not  wrongfully 
there.  Question  whether  he  was 
rightfuHy  there,  properly  sub- 
mttted  to  jury.  Whitehead  v. 
St.  Louis,etc.,R.Co.(Mo.).  410. 

Contributory  negligence  of  pas- 
sengers carried  on.     417  n. 

Permission  of  train  hands  to  ride 


/.  St.  Loui 


c,  R.   Co.  (Mo.). 


Rules  ;  allhough  passenger  ts 
train  against,  and  is  a  trespass- 
er, company  owes  him  a  duty. 
Whitehead  v.  St.   Louis,  etc,  R. 
Co.  (Mo.).     410. 
Xxpolaion. 

Allegations  in  complaint  for  ex< 
pulsion-    Evidence  admissible. 

Boys  trespasslnr   on   street  car. 
Expulsion  by  arlver.    433  ». 


EX.  73  J 

PASSENGERS. 
IbEpulaloii —  Condnued. 

Connecting  tines.  Condition  iik 
ticket  held  to  exempt  company 
selling  it  from  responstbility  for 
expulsion  by  connecting  line. 
Harris  v.  Howe,  (Tex.)     49S. 

Damages.  Excessive.  Ii.joo  for 
expulsion  from  train,  held  to  be 
excessive  verdict.  Louisville, 
etc.,R.Co.i..Wil5ey,  (Ky.).  418. 

i  Excessive       damages       for 

wrongful  expulsion.     420  n. 

Employe  being  carried  to  work, 
under  contract  by  employer  can- 
not be  expelled  for  refusing  to 
vacate  seat.  New  York,  etc.,  R. 
Co.  w.  Burns,  (N.  J.).     423. 

Extra  fare.  Passenger  on  delayed 
train  stopped  over  and  resumed 
journey  next  day  ;  held  entitled 
to  damages  for  expulsion  for  re- 
fusal to  pay  extra  fare  when< 
cash  fares  were  paid.  Louis- 
ville, etc..  R.  Co.  V.  Wilsey, 
(Ky.).     418. 

(twenty-five  cents,)   demand* 

ed  of  persons  without  tickets, 
not  unreasonable ;  passenger 
refusing  to  pay  may  be  ejected. 
McGowen  v.  Morgan's,  etc.,  Co, 
(La.).     460. 

Freight  train  passenger  riding  on 
passenger  train.  Expulsion  of 
stock  shipper.     417  n. 

Place  of  removal  improper.  Evi- 
dence.    423  n. 

Proper  place.  "  Regular  sta- 
tion."    43t  f). 

Round   trip   ticket.     Return  con-- 

El.       Hfll  M. 
batory  ZTegUgMUM. 
See  Freight  Trains,  st^a ;  Gbt- 

TINO   ON   AND   OFF    CASS   tH   Mo. 

Approach  to  station  through  yard 
and  across  tracks.  Person  go 
ing  to  station  and  run  over  by 
switch  engine  held  negligent. 
Jones  V.  Grand  Trunk  R.  Co. 
(Can.).     487. 

Approaching  collision.  Passenger 
held  not  guilty  of  negligence  ii» 
failing  to  pull  bell  rope  to  warn 
engineer.  Grand  Rapids  ft  I. 
R.  Co.  V.   Ellison.    (Ind.).     4B0. 

Changing  seat  in  street  car.  Pas- 
senger swung  himself  on  the 
step  outside  of  the  u 
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PASSENGERS. 
Oontribatory     Tf^gUgmien—Cim- 

Hmutd 

man  v.  Second  Ave-  R.  Co.  (N. 

v.).     4S6. 

Leaving  train  at  intermediate  sta- 
tion ;  care  required  of  passeo- 
|:cT  crossing  track  to  avoid  in- 
jury from  passing  train.  De- 
Kay  V.  Chicago,  etc.,  R.  Co. 
(Mfnn.).     463. 

Passenger   leavinj;  train    at 

side  track  assumes  risk  and  is 
bound  to  exercise  high  degree 
of  care.  DeKayf.  Chicago,  etc, 
R,  Co.  (Minn.).     463. 

Passenger  run  over  by  freight 

train.     469  «. 

Projecting  person  beyond  side  of 
car.    Injury  to  passenger.  45g  w. 

Passenger  assumes   hazards 

of  so  doing.  Coleman  v.  Second 
Ave.  R.  Co.  (N.  Y.).     456. 

Riding  in  baggage  car.     40911. 

Riding  in  dangerous  place  on 
train.     409  u. 

Riding  on  engine.  Invitation  of 
brakeman.     41c 

Riding  on  platfoi 
by  persons  not  . 
lation  of  statute  forbidding 
does  not  show  contributory  neg- 
ligence ftr  le.  Connolly  v. 
Knickerbocker  Ice  Co.  (N.  Y.). 
441. 

Show  car;  passenger  remaining 
in  after  warning  by  conductor 
that  it  was  dangerous,  assumes 
dak.  Blake  v.  Burlington,  etc., 
R.  Co.  (Iowa).     405. 

Station  platform  ;  contributory 
negligence  in  falling  from.  479  n. 

Walking  off  unlighted  plat- 
form at  night ;  negligence  an4 
contributory     negligence     held 

Juestlons  for  jury.  Missouri 
ac.  R.  Co.  V.  Neiswanger. 
(K.n.).  471. 
Street  car  colliding  with  ice  wagon ; 
owner  of  wagon  cannot  plead  in 
defense  to  action  that  street  car 
passenger  injured  was  on  the 
platform.  Connollyi'.  Knicker- 
bocker Ice  Co.  (N.  Y.).  441. 
'Getting  on  and  offTraina  In  Uo- 

Bell  cord  pulled  by  another  pas- 
senger causing  movement  of 
train.  Instruction  imputing 
negligence  to  company  in  start- 
ing train  held 


PASSENGERS. 
Qetting:  on  and  off  Trains  In  Mo- 
tion—Cenft'nufi/. 

sissippi,  etc.,  R.  Co.  v.  Harrison, 
(Miss.).     449. 

Passenger   treating    this    as 

act  of  company  guilty  of  negli- 
gence. Mississippi,  etc.',  R.  Co- 
V.  Harrison,  (Miss.).  449- 

Contributory  negligence  ;  alight- 
ing from  moving  car  held  to  be. 
New  York,  etc.  R.  Co,  v. 
Enches,  (Pa.).     444. 

Employe  of  another  company  be- 
ing carried  to  work  injured  by 
jumping  from  moving  train. 
Contributory  negligence.    456 h. 

Engine  of  freight  train  ;  attempt- 
ing to  board,  with  consent  of  con- 
ductor.    417  n. 

Intoxicated  person  thrown  on 
track  when  alighting  owing  to 
sudden  jerk  and  run  over  by 
another  train.     452  n. 

Invitation  of  conductor  ;  passen- 
ger injured  while  attempting  to 
board  moving  train  at.      4S4  «. 

Pay  car  ;  alighlin^'  from.  Time 
for  transaction  of  business. 
Contributory  negligence.    4480. 

Regular  platform  ;  starting  train 
while  passenger  is  getting  on 
at  place  which  is  not.    455  n. 

Regular  platform  :  starting  train 
while  passenger  is  getting  on  at 
place  which  is  not.  Warning  of 
dangerous  place.     455  «. 

Stock  car  in  motion  ;  attempting 
to  climb  upon.     417  n. 

Timeloalighl.  Admission  of  con- 
ductor.    Res  gislae.     45a  «. 

starting  train  before  pas- 
senger has.     45a  n. 

Time  train  slopped  ;  evidence  as 
to  length  of.     4S2  n. 
PENALTY.     See  Taxation. 
PERSONAL  INJURIES.    See  Dam*- 

PHYSICIAN.    See  Evidence. 
PLEADING. 

Allegation  in   complaint  that  de- 
fendant is    incorporated  is    not 
KJt  in  issue  by  general  denial. 
embert  v.   South  Carolina  R. 
Co,  (S.  Car.).     352. 
PRACTICE. 

Finding  that  deceased  might  liBve 
discovered  approach  of  train  by 
looking  and  listening  is  not  in- 
consistent with  general  verdict 
of  plaintiff.     Chicago,   etc.,   R. 


Digmzefl  by  Google 


PRACTICE— Cmtinuiif. 

Co.  V.  Dunleavy,  (111.).     381. 

Louisiana  court  may  increase  in- 
adequate verdict  for  personal 
injuries.  Caldwell  v.  Vicks- 
burg,  etc.,  R.  Co.  (La.).     a4S-  ■ 

Special  findings  of  juries,  .  393  n. 

as  to  whether  deceased  was 

exercising  reasonable  care  is 
proper.  Chicago,  etc.,  R.  Co. 
V.  Dunleavy.  (III.).     381. 

.Form  of  question  as  to  speed 

at  crossing  ;  held  that  there  was 
no  substantial  objection  as  to. 
Heddles  v.  Chicago,  etc.,  R.  Co. 
(Wis.).    645- 

reconcilement  of,  wkb  gen- 
eral verdict ;  judgment  should 
be  affirmed.  Grand  Rapids  & 
I.  R.  Co.  V.  Ellison.  (Ind.).     480. 

under  statute  should  only  in- 
clude ultimate  facts  and  not 
mere  evidentiary  facts.     Cbica- 

Sj,  etc.,   R.   Co.   V.    Dunleavy, 
11.).     381. 

UodiGcation   of  question  by 

court  held  proper  as  without  it 

3uestion  called  for  mere  evi- 
entiary  facts.  Terre  Haute  & 
I.R.  Co.!-.  Voelker.  (111.).    615. 

PRIVILEGED   COMMUNICATION. 
See  EviDBHCB.  , 

PROXIMATE   CAUSE.      See  Cross- 
ings. 

PUBLIC  LANDS. 

Measure  of  damages  for  condem- 
nation of  right  of  way  through 
lands  he'd  under  homestead 
laws.  Ellsworth,  etc.,  R.  Co.  v. 
Gates,  (Kan).  45,  48  n. 
Railroad  constructing  its  track 
across  bay  at  distance  from 
shore  is  not  owner  of  adjacent 
uplands  under  statute  authoriz- 
ing grants  of  lands  under  water. 
Rumsey  11.  New  York,  etc.,  R. 
Co.  (N.  Y.).     34- 

RAILROADCOMMISSIONERS.  See 
Ckossihg,  SilailiiAmeHt  and  JHs. 


RECEIVER. 

Appointment.  Venue.  Texas 
statute  held  intended  to  confer 
on  corporations  privilege  of 
having  suits  for  appoincment  of 


of   their  principal  offices ;    but 

Srivitege     must     be     pleaded, 
onner  v.  Hearne.  (Tex.).     580. 
Certificates.     Validity.      Proceed- 


593  ». 

Creation  of  lien  by  pufchase  of 
rolling  stock.  Authority  ol 
court.     593  n. 

Jurisdiction  of  court  of  county 
held  to  date  from  first  applica- 
tion for  receiver  and  authority 
to  be  derived  from  first  appoioi- 
menl.   Bonnertr.  Hearne, (Tex.). 

.    s8o. 

Liability  upon  sleeping  car  lease. 
Covenants  of  i;isolvent  road. 
593  n. 

Priorities.  Claim  for  goods  lost 
by  fire  not  allowed  as  prior  to 
claim  of  bondholders.  Easton 
V.  Houston,  etc.,  R.  Co.  (C.  C), 
588 

Contract  to  take  up  freight  at 

certain  point.     592  h. 

Rental  of  leased  line.  Orders  of 
court.     593  «. 

Witbdrawal  of  intervenor  held  not 
to  vacate  receivership.  Receiv- 
er not  dispossessed  at  suit  of 
other  receiver.  Bonner  v. 
Hearne,  (Tex.).  580. 
RELIEF  ASSOCIATIONS.     See  Has. 

TER  AND  Servant. 
REMOVAL  OF  CAUSE. 

Domicil  of  corporation.     241  it. 
SALE. 

Purchaser  of  railroad  takes  it  sub- 
ject to  clainls  of  owners  to  com- 
pensHlion  for  lands  taken.  Or- 
gan V.  Memphis,  etc.,  R.  Co. 
(Ark.).  75- 
SIDE  TRACKS. 

Right  of  way  which  involves  the 
destruction  of  side  tracks  be- 
longing to  another  company  caa 
only  be  acquired  in  case  of  ne- 
cessity. Barre  R.  Co.  v.  Mont- 
pelier,  etc.  R.  Co.  (Vt.).     17. 

over  side  tracks  constructed 

on  adjoining  lands  under  revo- 
cable  license,  can   only  be   ac- 

a  em  nation     of    other    railroad 

Eroperiy.         Barre    R.    Co.    v. 
[onipelier,   etc.,  R.  Co.    (Vt.). 
17- 
SIGNALS.       See  Crossings,  Frigkten- 

SPECIAL    FINDINGS.       See    Pbac- 

SPECIFIC  PERFORMANCE. 

Action  against  consolidated  com- 
pany to  enforce  ci 
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SPECIFIC     PERFORMANCE— Cltt.. 

HnU4d. 

vey  lands.     229  n. 
SPEED.    See  Crossings. 

Ordinance  dividing  citjr  Into  two 
parts  and  limiting  speed  of  train 
passing  through  one  part  only, 
held  (o  discriminate  in  favor  ol 
competing  road  passing  through 
other  pan  and  10  be  void.  Lake 
View  V.  Tate,  (IH)-     703- 

Ordinances    regulating   speed   of 
trains  ;  validity  of.     707  n. 
STATION. 

Approach  to  station  through  yard 
and  across  tracks.  Person  go- 
ing to  station  and  run  over  by 
snitch  engine  held  negligent. 
Jones  B.  Grand  Trunk  R.  Co. 
(Can.).     487. 

Contributory  negligence  in  fail- 
ing from  platform.     47a  n. 

Defective  platform.  Declarations 
of  agent.      479  »■ 

Depot  company  held  to  be  liable 
for  assault  committed  by  vicious 
servant  of  tenant  who  was  per- 

notwiibetanding  previous  at- 
tacks. Dean  v.  St.  Paul  Union 
Depot  Co.  (Minn.),     360. 

Falling  from  platform.  Evidence 
as  to  other  accidents  at  same 
place  admissible.  Missouri 
Pac.  R.  Co.  f.  Neiswanger, 
(Kan.).     471. 

Liability  of  company  for  assault 
bv  insane  station  agent.     36s  k. 

Walking  oS  plalform  which  was 
not  lighted  at  night ;  questions 
of  negligence  and  contributory 
negligence  properly  submitted 
to  jury.  Missouri  Pac.  R.  Co. 
v.  Neiswanger,  (Kan.),  471. 
STOCK.     See  Stockholders  ;  Taxa- 

STATUTEOF  LIMITATIONS,  See 
Limitation  of  Actions, 

Guarantee  of  dividend  on  slock  of 
lessor  held  not  to  confer  right  of 
action  on  stockholder  of  lessor 
company.  Beveridge  v.  New 
York  Elevated  R.  Co.  (N.  Y.). 
199. 

Shareholder  cannot  compel  pay- 
ment of  dividend  until  division 
of  profits  has  been  made.  Bev- 
eridge V.  New  York  Elevated  R 
Co.  (N.  Y,).     199. 

"  Special  land  stock  "  contract  en 
tered  into  by  railroad   held   tc 


STATUTE   OF  LIMITATION— G»»- 

transfer  interest  in  lands  to 
stockholders,  and  lands  no 
longer  exempt.  St.  Paul,  etc., 
R.   Co.    V.   Robinson,    (Minn.). 

STOCKHOLDERS. 

Assent  to  lease,  aa?  n. 
Under  statute,  consolidated  com- 
pany held  to  be  liable  for  failure 
to  deliver  stock  under  contract 
with  individual  company.  John 
Hancock  Mut.  etc.,  Ins.  Co.  v. 
Worcester,  etc,  R.  Co.  (Mass.). 

STREETS. 

Allegation  In  action  for  injuries 
construed  to  mean  that  street  in 
which  track  was  constructed  was 

structed  so  that  public  could  not 
use  it  without  going  upon  track. 
Lewis  V.  Galveston,  etc.  R.  Co. 
(Tex,).     372- 

Crossing.  A  railroad  which  crosses 
a  street  diagonally  is  within  the 
purview  of  a  statute  requiting 
the  consent  of  the  city  and  com- 
pensation to  abutting  lot-owners 
before  the  construction  of  a  rail- 
road along  the  street,  Enos  c 
Chicago,etc„R,Co.  (Iowa).   73. 

Obstructing     Highways.  See 

Crossings, 

Persons  walking  on  track  laid  in 
street.  Contributory  negligence. 
374". 
STREET  RAILWAY,  See  Passim. 
GEks ;  Taxation. 
Evidence  in  action  for  damages- 
caused  by  collision  ol  street  car 
with  ice  wagon,  icJtf  sufficient  to 


ir'fceCo.  "(N,"V0.""it4i," 
Passenger  on  street  car  injured  b;^ 

collision  with  wagon.    444  n. 
Taxation.     See  Taxation, 
Violation  of  ^tatute  subjecting  to 
fine  persons  not  passengers  whs 
ride  on  platforms  of  street  car» 
does   not   necessarily  establish 
negligence.     Connolly  (>.  Knick- 
erbocker Ice  Co.  (N.  v.).    441. 
SUBSCRIPTION. 

Agreement  to  construct  sidetrack 
htid  to  be  condition  subsequent 
and  not  condition  ptecedent. 
Johnson    V.  Georgia,    etc,  R. 


Digmzefl  by  Google 


6lJBSCRlPTlOli—Q>«iinMd. 
Co.  {GaJ.     236. 

Condition  as  to  erection  of  depot. 
Liability.     238  n. 

Conditions  as  to  location  and  con- 
struction of  railroad.     33S  n. 

Condition  as  lo  operation  of  road 
Aeidaal  to  be  condition  prece. 
dent  to  liability.  Johnson  v. 
Georgia,  etc.,  R.  Cq.  (Ga.).     236, 

Note  payable  on  publication  of 
notice  of  completion  of  road 
h^ld  to  be  payable  as  soo 
publication  was  raadc  alcbough 
the  company  had  not  secured 
privilege  specified  in  note. 
Johnson  v.  Georgia,  etc.,  R,  Co. 
(Ga.>,    336. 

Transfer   of   franchise    and    sub- 


nptio 


239  » 


SURFACE  WATER. 

Land  owner  cannot  obstruct  flow 
of  surface  water  in  well  defined 
channel  in  ravine.  Rowe  v.  St. 
Paul,  etc.,  R.  Co.  (Minn.).     255. 

Landowner  may  hinder  or  obstruct 
natural  flow  of  surface  water 
'Without  incurring  liability. 
Rnwef.  St.  Paul,  etc.,  R.  Co. 
(Minn.).     355. 

Obstruction  of.     259  11. 
SURVEY. 

Preference  over  right  under  unre- 
corded contract  for  sale  of  lands 
is  acquired  by  survey.  Barrc  R. 
Co.  V.  Montpelier,  etc.,  R.  Co. 
(Vl.).     17- 

Survey  of    lands   gives   company 
preferable  right  thereto  over  an- 
other company  subsequently  ac- 
Sillring    title     \>J    conveyance. 
arre  R.  Co.  v.  Montpelier,  etc., 
R.  Co.  <Vt.).     17. 
TAXATION. 
Qflnerally. 

Aid  bonds.  Compromise.  Bonds 
issued  pursuant  to  Missouri 
"Township  Aid  Act,"  held  pro[>- 
er  tabjeccs  of  compromise,  and 
tax  levied  for  payment  of  bonds 
Issued  In  terms  of  compromise 
held  valid.  Stale  v.  Hannibal, 
etc.,  R.  Co.  (Mo.).     S47. 

Board  of  equalization  authorised 
to  make  alterations  In  assess- 
ment. Atlantic,  etc.,  R.  Co>  v. 
Yavapai  Co.  (Ariz.).    543. 

Correction.  Summary  proceed- 
ings for  delinquent  taxes;  court 
held  not  to  have  power  to  rectify 
excessive  taxation  except  in 
Sg  A.  &  E.  R.  Cos.— 47 


EX.  7i7 

TAXATION. 
QeneRilly—  Coittimud. 

cases  of  fraud.   Atlantic,  etc.,  R. 
Co.  p.  Yavapai  Co.  (Ariz.)    543. 

Delinquent  taxes.  Penalties  and 
percentages  must  not  be  fixed  at 
gross  amount  and  imposed  upon 
tax  both  on  railway  and  lands. 
Atlantic,  etc.,  R,  Co.  v.  Yavapai 
Co.  (Ariz.).  543. 

Franchise  is  property  and  must 
not  be  assessed  separately.  As- 
sessment of  franchise  of  street 
railway  along  with  easement  is 
valid.  So.  Nashville  St.  R.  Co. 
V.  Morrow  (Tenn.).     518. 

Percentage  of  receipts.  Bill  of 
discovery.     542  n. 

Privilege  tax.  Exemption  from 
adiialorem  tax.      54a  n. 

Rolling  stoclc ;  situs  of,  is  nhere  it 
is  habitually  used.  Atlantic, 
etc.,  R.  Co,  V.  Yavapai  Co. 
(Ariz.).     543- 


Additional  levy  by  highway  com- 
missioners must  be  made  on 
same  day  as  original  levy.  St. 
Louis,  etc.,  R.  Co.  v-  People 
(111.).     562. 

By  state  board  of  real  estate  atsta. 
lion  although  not  covered  with 
t^cks.  Red  Willow  Co.  v.  Chi- 
cago, etc.,  R.  Co.  (Neb.).    556. 

Increase.  Assessment  ma^  be  in- 
creased although  tax  originally 
assessed  has  been  paid.  So. 
Nashville  St.  R.  Co.  v.  Morrow, 
(Tenn.).     518. 

Sta.tute  authorizing  assess- 
ment of  omitted  property  and 
increase  of  assessment  held  coa- 
st! tutiona  I.  So.  Nashville  St, 
R.  Co.  V.  Morrow,  (Tenn.).    518. 

Listing.  Property  should  be  listed 
by  one  of  company's  principal 
officers  and  assessed  where 
it  is  situated.  Red  Willow  Co, 
V.  Chicago,  etc.,  R.  Co.  (Neb.). 
556. 

Round  house.  Whether  assess- 
ment should  be  made  by  state 
board  or  local  assessor.  Red 
Wiilow  Co.  V.  Chicago,  etc  R. 
Co.  (Neb.).     556. 

Specification  of  property.  Each 
Item  by  which  assessment  on 
entire  railway  is  made  need  not 
appear  in  assessment  roll.  At> 
lantic,  etc.,  R.  Co.  v.  Yavapai 
Co.  (Aiii,).     S43. 


Digmzefl  by  Google 


738 


TAXATION. 


Valuation  ;    decision  of  board   of 

equaliiation   as   to,  can  only  be 
assailed   for   fraud   or  w 
jurisdiction.     S(.  Louis,  e 
Co.  V.  People,  (III.).     56a, 

—  Difference  between  valuation 
of  tracks  of  terminal  company 
and  other  railroads,  held  r 
be  fraudulent.  St.  Louis, 
R.  Co.  V.  People,  (III.).     56 

Difference   of   opinion   1 

values  belween  members*  of 
board  of  equalization  and  court 
held  not  sutficient  to  impeach 
valuation.      St.    Louis,  " 

Co.  V.  People,  (111.).     5 

i  of  tracks  of  lermi 
pany.  Judicial  notice  of  differ- 
ence belween  nature  of  track  of 
terminal  company  and  ordinary 
railway.  St,  LouJs,  etc,  R.  Co. 
:  People,  (111.).      562. 


Consolidation  does  not  abrogate 
exemption.     556  n. 

County  tax;  tax  levied  to  pay 
bonds  subscribed  by  county  to 
railroad  is.  Stale  ti.  Hannibal, 
etc..  R.  Co.  (Mo.).     547. 

— Charter      exempting      stock 

not  aflecled  by  a  statute  grant- 
ing lands  and  providing  for  pay- 


it  of  ci 


State 


Hannibal,  etc.,  R.  Co.  (Mo.). 
547. 

Improvements  not  included  in  ex- 
emption of  right  of  way.  At- 
lantfc,  etc.,  R.  Co.  v.  Yavapai 
Co.  (Aril.).     543- 

Land  grant.     Sale  or  conveyance, 

509  H. 

"Special  land  stock    contract 

entered  into  by  railroad  held  to 
transfer  interest  in  lands  to 
stockholders,  and  lands  no 
longer  exempt.  St.  Paul,  tic, 
R.  Co.  V.  Robinson,  (Minn.). 
50a. 

■  Transaction  held  not  to 
amount  to  a  conveyance  of 
lands  and  that  they  ate  not  tax- 
able. Sioux  City,  etc.,  R.  Co.  7. 
Robinson,  (Minn.),     sto. 

Lands  not  used  for  operating  rail- 
road.    Section  houses.     562  n. 

Lease  of  railroad.    Right  of  lessee. 


TAXATION. 

Bx»mptioil—  Centin  urd. 
enjoin  collection  of   tax 
ground  of  exemption.     St.  Paul, 
etc.,  R.  Co.  r,,  Robinson,  (Minn.), 
S03. 


the 


'transfer  of  franchises  and  prop- 
erty ;  effect  of.      556  «. 

Transfer  of  franchises  and  prop- 
erty of  road  in  suit  by  stale  10 
enforce  statutory  lien  does  not 
pass  right  to  exemption.  Picard 
V.  East  Tennessee,  etc.,  R.  Co. 
(U.S.).     S51. 

Uusurveyed  lands  not   assessable. 
Atlantic,  etc.,  R.  Co.  p.  Yavapai 
Co.  (Aril.).    543. 
Btook. 

Deduction  of  tax  from  dividends 
and  interest.     537  n. 

Deduction  from  dividends  of  tax 
levied  against  siockholdets  may 
be  required  by  legislature  of 
corporation.  So.  Nashville  St. 
R.  Co.  V.  Morrow.  (Tenn.).   51B. 

Double  taxation ;  assessment  of 
stock  in  hands  of  shareholders 
is  not,  although  la^  has  been 
levied  on  corporate  properly. 
So.  Nashville  Si.  R.  Co,  v.  Mor- 
row, (Tenn.).      518. 

Deduction  from  dividends  of 

tax  on  stock  in  hands  of  share- 
holders, held  not  invalid  as. 
So.  Nashville  St.  R  Co,  v.  Mor- 
row. (Tenn.).      S18. 

Non-residents;  taxation  of  stock 
ovfned  by.     537  «. 

Situi  for  taxation  of  may  be  fixed 
by  legislature  at  place  where 
corporation  is  located.  So. 
Nashville  St.  R.  Co.  v.  Morrow, 
(Tenn.),     518- 

Taxation  of  stock  and  of  corporate 
properly.  Double  taxation.  537". 
BondB. 

Coupons ;  statute  requiring  cor- 
poration to  deduct  from,  taxes 
assessed  on  bonds,  invalid.  So. 
Nashville  St.  R.  Co.  w.  Morrow, 
(Tenn,),     518- 

Foreign  held  bonds.     537  n. 

Municipal  taxation.  Legislature 
cannot  authorize  municipality 
to  tax  bonds  of  corporation  lo- 
cated therein,  if  bonds  are  owned 
by  persons  residing  without. 
So.  Nashville  St,  R.  Co.  •,  Mor- 
row, (Tenn.).     518. 

Situs  ;  owners  of  corporate  bonds 
can  be  assessed  only  at  place  of 
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TAXATION. 
B<mdfl — Coaiinutd. 

their  domicil.  So.  Nashville  St. 
R.  Co.  V.  Morrow.  (Tenn.).  518. 
Stalute  requiring  deduction  of 
taxes  from  interest.  Discrimin- 
ation between  residents  and 
non-residents.  Act  invalid. 
So.  Nashville  St.  R.  Co  v.  Mor- 
.w.(Tenn.).     5"8. 


Slatut 


requir 


dedu< 


of 


ville  St.    R      Co.     V.     Morrow, 

(Tenn.).     5*8. 
Street  BaUwiir. 

Corporate  rights.  Taxation  in 
mode  provided  by  statute  beid 
not  a  corporate  right  of  company 
organized  thereunder  within 
meaning  of  act  excepting  cor- 
porate rights  from  power  tc 
alter  and  amend.  Detroit  v. 
Detroit   City    R.     Co,     (Mich.). 


539. 
Easement  of  si 


537  » 


ray. 


'EX.  739 

TICKETS  AND  FARES— Ci«/i«»«rf. 
of  regulation.  McGowen  v.  Mor- 
gan's, etc.,  Co.  (La.).     460. 

Passenger  on   delayed   train 

stopped  over  and  resumed  jour- 
ney next  day  ;  held  entitled  to 
damages  for  expulsion  for  re- 
fusal to  pay  extra  fare  when 
cash  fares  were  paid.  Louis- 
ville, etc.,  R.  Co.  V.  Wilsey, 
(Ky.).    418. 

Twenty-five  cents  demanded 

of  persons  without  tickets  not 
unreasonable  ;  passenger  refus- 
ing to  pay  may  be  ejected.  Mc- 
Gowen  v.  Morgan's,  etc.,  Co. 
(La.).     460. 

Round  [rip  ticket.    Return  coupon. 

TOWNSHIP  Alb.     See  Taxation. 
TRAFFIC  AGREEMENTS.   See  CoN- 

TRESPASSERS. 

Allegation  in  action  for  injuries 
construed  to  mean  that  street  in 
which  track  was  constructed  w 


Percentage  of 
taxes  ;  ordinance  of  city  agree- 
ing to  accept,  held  a  binding 
contract.  Detroit  v.  Detroit 
City  R.  Co.  533. 
Right  of  way  in  slrec 
and  is  assessable  as  realty.  So. 
Nashville  St.  R.  Co.  v.  Morro» 
(Tenn.).  51S. 
TICKETS   AND  FARES. 

Connecting  lines.  Condition  i 
ticket  held  to  exempt  company 
selling  it  from  responsibility  for 
expulsion  by  connecting  line. 
H.rrl.  ..  Howe.  (Ttj.)-     498- 

Liability  of  carrier  for  injury 

to  passenger  on.  Through  tick- 
Extra  fare  demanded  of  passengers 
without  tickets.  Exemption  of 
passengers  boarding  train  where 
tickets  are  not  sold  is  valid. 
McGowen  v.  Morgan's,  etc.,  Co. 
(La.).  460. 
— —  Discrimination  against  pas- 
sengers  paying   fare   on   ---'- 

Drawback  coupon  givt 

does  not  affect  validity  of  regu- 
lation. McGowen  :'.  Morgan's, 
etc.,  Co.  (La.j.     460. 

-^  Passenger  ejected  for  refus- 
ing to  pay  has  no  right  to  ques- 
tion fact  or  method  of  adoptior 


:   ob- 


structcd  that  public  could  not 
use  it  without  going  upon  track. 
Lewis  V.  Galveston,  etc.,  R.   Co. 

(Tt«.).   yn- 

Boys  trespassing  on  street  car. 
Expulsion  by  driver.     422  n. 

Child  going  on  track  to  save 
younger  children,  held  not  a 
trespasser.  Spooner  v.  Del- 
aware, etc.,  R.  Co.  (N.  y.). 
599- 

Company  is  liable  for  act  of  con- 
ductor in  expelling  newsboy 
from  street  car  without  due  re< 
gard  to  safety.  North  Chicago 
Citjr  R.  Co.  V.  Gastka,  (III.).  377. 

Contributory   negligence.     397   tt. 

Negligence.  Failure  to  look  out. 
398  n. 

Notice  of  presence.  If  person  em- 
ployed by  city  on  railroad  via- 
duct has  been  work i no;  upon 
track  so  long  as  to  raise  implica- 
tion of   notice   of   his   presence, 

with  proper  regard  to  his  safety. 
Chicago,  etc.,  R.  Co.  c.  Dun- 
lea  vy,  (111.).  381. 
Person  in  boat  alongside  a  wharf 
on  which  railroad  track  was  laid 
hild  to  have  failed  to  exercise 
reasonable  care  after  placing 
himself  in  dangerous  position. 
Trousclair  v.  Pac.  Coast  Steam- 
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TRESPASSERS— Coo^/KBrti'. 

ship  Co.  (Cal,).     393. 

Persons  walking  on  Irack  laid  1 
SI  reel.  Contributory  negl 
gence.     374  "■ 

Removal.  Liability  of  company 
for  wanton  and  wilful  acta  a' 
servants.     380,  n. 

Violation  of  statute  subjecting  I 
fine  persons  not  passengers  whi 
ride  on  platforms  of  street  car 
does  not  necessarily  establish 
negligence.  Connolly  t:  Knick- 
erbocker Ice  Co.  (N.  v.). 
TRIAL.     See  Practice. 

ObecrvatioQS  as  to  high  privi- 
leges granted  10  railroad  com- 
panies by    delegation   of   ponei 


respect  to  matters  of  fact  in    ac- 
tion for  personal  injuries.   Rem- 
bert  V,  South   Carolina    R.   Co. 
(S.  Car.).    353. 
View  of  locomotive  by  jury.  398«, 

VENUE.  SeeJumsDiCTiosiRECElvEit. 
Corporation  must  be  sued  at  dom- 
icil  for  passive  breach  of  obliga- 
tion, e.ff.,  negligence  or  non- 
feasance. Caldwell  v.  Vicks- 
burg,  etc.,  R,  Co.  (La.).     339. 

VERDICT.    See  Practice. 

WATERS  AND  WATER  COURSES. 
See  Surface  Waters. 
Compensation  for  riparian  rights. 

£ondemnatioD  of  lands   abutting 


pany  rights  of    I 


ESect  of  condemnation 

lands.     3ii  R. 
Obstruction  of  stream  by 


riparian 


washing  ii 

3nence  of  destruction  of  timber, 
oes  not  confer  right  to  com- 
pensation. Trinity,  etc.,  R,  Co. 
V.  Meadows,  {Tex.).     39. 

Owners  of  riparian  Und  who  havt 
divided  lands  but  have  agreed 
to  own  riparian  rights  in  com- 
mon, can  maintain  joint  action 
for  damages  for  interference 
with  riparian  rights.  Organ  v. 
Memphis,  etc..  R.  Co.  (Ark.). 
75- 

Riparian  owners  are  colitled  to 
compensation  :br  obstruction  of 
access  to  waters,  and  for  loss  of 
right  to  construct  wharves,  and 
to  keep  public  ferry.  Organ  v. 
Memphis,  etc.,  R.  Co.  (Ark.). 
7S- 

Railroad  constructing  tts  track 
across  bay  at  distance  from 
shore  is  not  owner  of  adjacent 
uplands  under  statute  authoriz- 
ing grants  of  lands  underwater. 
Rumsey  w.  New  York,  etc.,  R. 
Co.(N.Y.).     34. 
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